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CBD notification 2013-003 regarding the activities resulting from decision XI/1 of the 11th meeting of the Conference of the Parties to the Convention (COP) on the status of the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization and related developments 
and 
reminder notification 2013-037 on submission of information and views in preparation for the third meeting of the Intergovernmental Committee for the Nagoya Protocol
Submission on behalf of the European Union and its 28 Member States
In CBD Notification 2013-003 and reminder notification 2013-037 the Executive Secretary invites Parties to provide views and/or relevant information to the Executive Secretary on the following issues for the consideration of the Intergovernmental Committee:

a) Monitoring and reporting (Article 29);

b) Development, updating and use of sectoral and cross-sectoral model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards (Articles 19 and 20).

In addition, Parties are also invited to provide to the Executive Secretary information on national or regional developments of relevance to the ratification and implementation of the Nagoya Protocol, as it becomes available.

The European Union and its 28 Member States are pleased to share with the Secretariat their views on the above listed topics.

a) Monitoring and reporting (Article 29)

Like many other MEAs, the Nagoya Protocol provides for a mechanism for Parties to monitor and report on their implementation of the treaty. Article 29 contains a double obligation: for each Party to monitor the implementation of its obligations under the Nagoya Protocol and to report to the CoP/MoP on implementing measures. 

We believe that both monitoring and reporting are intended to demonstrate:

- whether implementation measures are effective; 
- whether the Protocol’s objectives have been met;  
- the relationship between implementation of the Nagoya Protocol and other ABS related measures and agreements. 

In earlier submissions on mechanisms to promote compliance (Article 30), the EU and its Member States also pointed out that monitoring and reporting may be used as input to and support the work of the compliance committee. 

The Nagoya Protocol already contains a certain number of specific reporting obligations either to the ABS clearing house (Articles 13, 14, 17) or to the CoP/MoP (Articles 19 and 20). We believe that in order to avoid duplication and efforts, reporting under Article 29 should not include resubmission of information that has already been transmitted/uploaded by the Parties to the ABS CHM on the basis of the above provisions. It would however be useful to provide cross-references to such information in any reports that may be submitted. The reporting format should provide for that.

In addition, several provisions of the Protocol refer to the review of effectiveness provided for under Article 31 (Articles 18.4 and 26.4). Monitoring and reporting will support the review of the effectiveness and collective implementation of the Protocol by its Parties and will support the CoP/MoP in taking appropriate decisions to promote its effective implementation.

As regards the first interim report, we believe that this should be launched 3-4 years after the Protocol’s entry into force in order to give sufficient time to each Party to adopt implementing measures and to monitor their effectiveness.  Once a substantial number of Parties has ratified the Protocol and based on experience acquired from the interim reporting process, CoP/MoP should decide on regular intervals for future reporting. 
We also believe that the first CoP/MoP needs to define the reporting format for the first interim report. Useful examples from other Treaties could be drawn on in this regard, such as the reporting mechanism under the Cartagena Protocol on Biosafety. 

The EU and its 28 Member States believe that the first reporting exercise should focus on difficulties experienced by the Parties in translating the Protocol’s provisions into national rules and practices in order to help determine the areas where Parties need to increase their efforts and where capacity building and administrative assistance actions seem to be required. It is also important to clearly indicate that the activities of monitoring and reporting need to be tightly linked together as they can also offer lessons to each Party on its own implementation and useful feedback for improving monitoring operations.

The reporting format should be a dynamic instrument, which ensures that information is provided in a comparable and user-friendly format. Modifications of and adaptations to the reporting format for further reporting are essential since they need to take into account acquired knowledge and experiences and progressively cover new issues that will appear with the application of the Nagoya Protocol. Duplication of reporting in areas where no change is likely to occur should, however, be avoided. Consideration could also be given to the integration of regular reporting as a feature in the ABS Clearing house in order to facilitate the submission and analysis of information provided by the Parties. 
b) Development, updating and use of sectoral and cross-sectoral model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards (Articles 19 and 20)

In preparation for ICNP 3, the European Commission and the EU Member States have contacted the relevant stakeholders/users and invited them to share information on any developments in their respective areas of work concerning the development, updating and use of sectoral and cross-sectoral model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards (Articles 19 and 20).
We continue to feel that such instruments will be crucial in the proper implementation of the Protocol. Therefore, the European Commission's proposed regulation implementing the Nagoya Protocol includes the complementary measure for the European Commission and the Member States to, as appropriate, support the development of sectoral codes of conduct, model contractual clauses, guidelines and best practices, particularly where they would benefit academic researchers and small and medium-sized enterprises. 

We are of the view that the main impetus in the development of such instruments should come from the users themselves as well as other stakeholders, as they are closest to the actual implementation and will be in the best position to know the practical requirements of their own sectors. We believe that the timely exchange of elements and information on development, updating and use of sectoral and cross-sectoral model contractual clauses, voluntary codes of conduct, guidelines and best practices and/or standards at the European level with international partners through ICNP 3 and beyond will facilitate the future implementation of the Nagoya Protocol.

Attached you will find the input received from stakeholders on the above mentioned subjects. Please note that the European Union and its Member States has neither checked nor validated the preliminary or final works and processes of European users and stakeholders attached to this submission.
We believe that ICNP 3 will need to elaborate a proposal to the CoP/MoP on the purpose of the periodical stock taking of model contractual clauses according to Article 19.2, especially compared to the wording of Article 20.2 which on the one hand requires periodical stock taking of codes of conduct, guidelines and best practices and/or standards but on the other hand also requires consideration to be given to the adoption of specific codes of conduct, guidelines, and best practices and/or standards.  
We also believe it is of utmost importance to continue to make model contractual clauses available, on the CBD website. This transparency will allow users to learn from each other, to develop capacity in negotiating mutually agreed terms, and to provide a toolkit for the development of MAT that meet the needs of users and providers.
As regards the adoption by COP/MOP of specific codes of conducts, guidelines and best practices and/or standards, we believe that this will need further consideration at more advanced CoP/MoPs since the adoption should follow the establishment of experience in implementing the Protocol as well as an informal common understanding ahead of a possible formal adoption.
c) Information on national or regional developments of relevance to the ratification and implementation of the Nagoya Protocol, as it becomes available
EU-level legislation is under discussion with the relevant legislative bodies within the European Union i.e. the Council of Ministers as well as the European Parliament. The conclusion of the legislative procedure will enable the EU to ratify the Nagoya Protocol. Once the legislative process is complete at EU level some Member States will need to put in place domestic measures to fully implement the EU Regulation before national ratifications can take place.

