Roundtable

Biodiversity at Rio

he Convention on Biological

Diversity became one of the

most controversial topics at
the June United Nations Conference
on Environment and Development
(UNCED) in Rio de Janeiro. The
United States refused to sign this con-
vention, and thus isolated itself. There
had been serious negotiations toward
interpretations designed to enable the
United States to accept the conven-
tion, but these efforts failed when a
confidential memorandum describing
these negotiations was leaked (BNA
1992b, Dolan 1992). In this article, 1
discuss the new convention and attempt
both to evaluate it and to explain the
controversy surrounding it.

Why was there a convention?

Conservation of biodiversity is not a
new issue to international law. There
have long been a variety of treaties
governing, for example, international
trade in endangered species; conser-
vation in particular regions such as
Europe, the Western Hemisphere, and
the Antarctic; and conservation of
particular species such as migratory
birds, polar bears, and vicufia (OTA
1987, WRI 1992). In fact, one of the
great cases of American constitutional
law, Missouri v. Holland, 252 U.S.
416 (1920), revolved around whether
a migratory bird treaty could affect
the allocation of powers between the
states and the federal government.
Two factors brought the concept of
an overall biodiversity agreement to
the fore in the late 1980s. One was
increased recognition of the need to
conserve habitats in developing na-
tions. The other was recognition that
these nations would need additional
resources to conserve such habitats.
Conservation is for the benefit of hu-
manity as a whole; it seems appropri-
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ate, then, that humanity as a whole
should bear its costs.

At the same time that these under-
standings were growing, biotechnol-
ogy was placing greater value on ge-
netic resources, a financial value
increasingly recognized through in-
tellectual property rights. Not long
ago, these genetic resources had flowed
freely and collectors could go through
a nation obtaining seeds, soil speci-
mens, or similar genetic resources.
They would then use these in breeding
programs to produce improved seeds,
which would in turn be provided to
farmers. But the idea of free access
seemed to many increasingly unfair
because the developing nations were
the major sources of genetic re-
sources—and the developed nations
obtained intellectual property protec-
tion for their improved materials. Even
though these protected materials and
freely available materials distributed
by the public sector did bring great
benefit to the developing world, de-
veloping nations came more and more
to discuss the possibility of restricting
or charging for access to the original
resources.

The conservation and access con-
cepts came together most clearly in a
1989 proposal by the International
Union for the Conservation of Nature
(now the World Conservation Union).
This proposal noted that the possibil-
ity that developed nations would lose
free access to genetic resources might
encourage these nations to accept an
obligation to pay for conservation of
developing-nation genetic resources.
The proposal also suggested creation
of an international fund to be used for
conservation and to be supported, in
part, by users of genetic materials
(IUCN 1989).

Later in 1989, the United Nations
General Assembly voted to convene
the United Nations Conference on
Environmentand Developmentin Rio
de Janeiro. Biodiversity became one

of the central foci for substantive agree-
ment. The IUCN draft was one input
to preparatory discussions that led to
the final version of the Convention on
Biological Diversity at a seventh nego-
tiating session in Nairobiin May 1992,
in time for the larger Rio meeting.

By this time, the World Conserva-
tion Union could elaborate the con-
vention’s goals more precisely:

The Convention on Biological
Diversity...should serve as a key
coordinating, catalyzing, and moni-
toring mechanism for international
biodiversity conservation. It will
also be the primary means of estab-
lishing accepted international norms
for biodiversity conservation. Al-
though currentinternational agree-
ments cover some elements of biodi-
versity conservation, taken together
they do not cover all the world’s
threatened biodiversity, and they
do not adequately address the
closely related issues of use, owner-
ship, funding, and technology trans-
fer (IUCN 1992).

The last point is particularly im-
portant: it will be difficult to find
continuing support for conservation
of biodiversity unless that conserva-
tion is accompanied by tangible ben-
efits and uses.

Commitments

The core of the treaty lies in its conser-
vation commitments, but these com-
mitments have received relatively little
publicity. The commitments are sen-
sitive because they infringe on tradi-
tional national sovereignty and their
fulfillment requires financial resources.
From a conservation perspective, for
example, one might want Brazil to
promise to set aside specific regions of
rainforest and to accept the evolving
principles of an international scien-
tific committee in managing those re-
gions. From Brazil’s perspective, such
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anarrangement would be viewed as tan-
tamounttogiving up partofitsterritory.

The central conservation commit-
ments of the treaty are:

® To identify and monitor compo-
nents of biological diversity, such as
specific ecosystems and communities
(UNEP 19924, Article 7).

® To establish a system of pro-
tected areas (Article 8).

® To adopt measures for ex situ
conservation (i.e., seeds or sperm
stored under deep-freeze conditions;
Article 9).

o Tointegrate genetic resource con-
servation considerations into national
decision making and to adopt incen-
tives for the conservation of biologi-
cal resources (Articles 10 and 11).

® To develop assessment proce-
dures (like the US environmental im-
pact statement process) for ensuring
that impacts on biological diversity
are taken into account in project de-
sign (Article 14).

Each of these commitmentsis stated
generally (although more specifically
than in the above listing). Each is also
subject to a qualification that it ap-
plies “as far as possible and as appro-
priate.”

Moreover, the financial provision
states:

The extent to which developing
country Parties will effectively
implement their commitments un-
der this Convention will depend on
the effective implementation by
developed country Parties of their
commitments under this Conven-
tion related to financial resources
and transfer of technology and will
take fully into account the fact that
economic and social development
and eradication of poverty are the
firstand overriding priorities of the
developing country Parties (Article
20).

The convention can thus be read as
little more than a framework for later
deals balancing finances and conser-
vation. Although the convention also
creates a scientific advisory commit-
tee, which might help strengthen the
treaty, the basic conservation obliga-
tions are clearly weak. They reflect
notonly the generality of such a broad
convention but also an unwillingness
to accept stronger commitments. The
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final negotiations at Nairobi elimi-
nated references to global lists that
would have been annexed to the treaty
and would have effectively strength-
ened and prioritized the various na-
tional commitments. An April 1991
draft, for example, in a provision that
had not yet been discussed, called for
a “Global List for Biological Diver-
sity” and a “Global List of Species
Threatened with Extinction on Glo-
bal Level” (UNEP 1991). This re-
moval was strongly contested by many,
and led the leader of the French del-
egation at Nairobi to refuse to sign the
final act (BNA 1992a).

Finances

With respect to financing of conserva-
tion, there are two interrelated ques-
tions: how much money will the de-
veloped nations contribute, and who
will control the use of the funds? The
developed nations are, understand-
ably, less willing to contribute to funds
that they cannot control. Thus, the
Food and Agricultural Organization
of the United Nations, which is sub-
ject to majority rule and therefore
developing-nation control, organized
a “Fund for Conservation of Plant
Genetic Resources” in the early 1980s,
but it has never been successful in
raising significant sums. In contrast,
in 1990, the World Bank, a donor-
controlled entity that cooperates with
the United Nations Environment
Programme and the United Nations
Development Programme, created the
Global Environment Facility (GEF).
This donor-controlled program be-
gan with $1.3 billion, and it was ex-
panded at Rio.

The basic funding debate at Nairobi
was whether GEF should be the biodi-
versity funding mechanism, as sought
by the developed nations, or a new
funding mechanism should be cre-
ated, as desired by the developing
nations. The compromise was for GEF
to be the interim mechanism until the
regular conference of the parties cre-
ates a new mechanism (Article 39).
Such a conference is to be held within
one year of the time the treaty enters
into force and is to define a funding
mechanism (Article 21). In the ab-
sence of any other understanding, the
conference can act by majority vote.
Such an understanding might be cre-
ated at the conference, however, be-

cause procedures at the conference
are to be adopted by consensus (Ar-
ticle 23). In any event, the partici-
pants will be wise to recognize that
they will probably receive little fund-
ing unless they organize a system that
is reasonably accountable to donors.

The funding commitment of the
developed nations is “to meet the
agreed full incremental costs to [de-
veloping nations] of implementing
measures which fulfil the obligations
of [the] Convention.” In a sense, this
commitment is open-ended, and it has
given rise to some of the developed-
nation doubts about the convention.
The use of the word agreed, however,
provides some protection for donors.
Moreover, industrialized nations is-
sued a declaration in late May at
which they spelled out their interpre-
tation of this provision to avoid its
appearing to be a blank check (Las-
celles and Martin 1992). One of the
proposals contained in the leaked
memorandum in Rio was an interpre-
tation that there would have to be
unanimous agreement on financial
decisions (BNA 1992c¢).

In the broader Rio context, the
developed nations prevailed in these
debates. An overall aid goal (of trans-
ferring 0.7 % of a developed country’s
gross domestic product) to the devel-
oping nations is to be met “as soon as
possible,” which may well mean never.
Progress toward meeting this goal is
to be monitored by a new United
Nations Sustainable Development
Commission. The environmental funds
(only part of the development funds)
can go through a restructured GEF
(BNA 1992d). Such restructuring has
been under way for some time, to be
based on a weighted voting process
under which developing nations will
have some say, but not control (BNA
1992e). The result is almost certain to
be that GEF, rather than a new insti-
tution, will be the preferred approach
for any new multilateral funding un-
der the biodiversity convention.

Access, intellectual property,
and technology

The final set of issues—the primary
basis for the United States’ rejection
of the treaty—are those associated
with the economic aspects of genetic
resources. The evolution of these eco-
nomic questions was one of the rea-
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sons for negotiating a treaty in the
first place. These questions are the
most contentious between developed
and developing nations. And at least
the access questions are unavoidable:
it is impossible to imagine that the
developed nations would assist in
funding the conservation of biological
resources without also achieving an
understanding on access to these re-
sources.

The convention takes important
positions on all three economic ques-
tions, although it is clearest on the
access question. Nations are to have
sovereign rights over their genetic re-
sources; access, “where granted” is to
be on mutually agreed terms and con-
ditions and subject to the “prior in-
formed consent” of the nation in-
volved (Article 15). Any concept of
free scientific access (as distinguished
from commercial access) is excluded.
The April 1991 draft, for example,
would have required parties to pro-
vide access “for purposes of scientific
research, training, surveying and
monitoring” (UNEP 1991). Nothing
in the final convention is anywhere
near as strong.

The access provisions are not retro-
active and do not apply to resources
already removed from a nation (e.g.,
material already in international gene
banks or in collections for use in de-
veloped world breeding programs).
But, looking ahead, the era of free
scientific access to biological resources
is over. Itis hard to imagine that there
will ever again be an expedition to
collect biological materials that does
not have to accept an agreement to
contribute to the source nation a por-
tion of any profits that may be made
from the genetic information contained
in the materials. Central America is
already moving toward laws regulat-
ing extraction of genetic resources
(BNA 1992f).

The provision governing patents
and general transfer of technology is
somewhat ambiguous, almost as if
some paragraphs were inserted to sat-
isfy the developed nations and some
to satisfy the developing nations. The
developed nations agree to provide
technologies relevant to conserving
and using genetic resources, on “fair
and most favourable terms, including
on concessional and preferential terms
where mutually agreed.” These terms,
however, are to be consistent with
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intellectual property legislation, but
the parties are to cooperate “to ensure
that such rights are supportive of and
do notrun counter to [the convention’s]
objectives” (Article 16).

Finally, there is a special provision
on biotechnology, which requires, as
appropriate, that countries that pro-
vide genetic resources be given the
opportunity to participate in biotech-
nological research. It also encourages
access to the results and benefits of
biotechnologies based on genetic re-
sources provided by the parties. This
provision goes on to deal with envi-
ronmental biosafety questions (Ar-
ticle 19).

It is apparently these provisions,
particularly the patent provisions, that,
along with the financial provisions,
led the United States to reject the
treaty. There is no question that the
language of the convention is ambigu-
ous in the intellectual property area.
Theactual relation of intellectual prop-
erty to the other goals of the treaty
appears never to have been thought
out. The ambiguity is unlikely to be a
problem because courts will rarely, if
ever, interpret the treaty itself; rather,
they interpret implementing legisla-
tion, which can be drafted more pre-
cisely.

Nevertheless, the convention’s crit-
ics emphasized the convention’s pro-
visions on intellectual property, par-
ticularly a provision that states:

The Contracting Parties, recogniz-
ing that patents and other intellec-
tual property rights have an influ-
ence on the implementation of this
Convention, shall cooperate in this
regard subject to national legisla-
tion and international law in order
to ensure that such rights are sup-
portive of and do not run counter to
its objectives (Article 16, part 5).

One Patent and Trademark Office
official, Jeff Kushan, who was part of
the US negotiating team in Nairobi, is
said to read this provision as a rejec-
tion of reliance on the free market
(BNA 1992c¢). The Association of Bio-
technology Companies opposed the
treaty because it opposed any elimina-
tion or dilution of intellectual property
rights orany provision that would com-
pel the transfer of technology save in
certain narrow circumstances (ABC
1992). And the Industrial Biotechnol-

ogy Association took a similar position
(IBA1992).

What appears to have happened is
that the intellectual property provi-
sions ran headlong into a US policy of
promoting intellectual property rights
globally. Kushan noted that the treaty
might interfere with US efforts at the
General Agreement on Tariffs and
Trade meetings to negotiate a stronger
global standard for intellectual prop-
erty. These negotiations are part of a
global US effort in which, for ex-
ample, trade sanctions have been
threatened against a variety of nations
that lack strong intellectual property
protection. Stronger protection for the
biotechnology area has been an im-
portant goal of this diplomatic thrust.
The idea, strongly supported by a
number of US trade associations and a
significant portion of Congress, is that
stronger foreign protection for intel-
lectual property will permit US firms
to obtain greater royalties abroad and
thus fare better in international com-
petition.

Implications

The most significant implication of
the convention is that, in spite of the
United States’ absence, restrictions on
access to genetic resources are now
legitimized. Short of a new negotia-
tion (which may well be worth the
effort), material transfer agreements
are likely to soon be required by essen-
tially all sources of genetic materials.

It may not have been possible to
avoid these restrictions in an era of
biotechnology. Thus, the Southern
African Development Coordinating
Conference proposed comparable re-
strictions in 1990 (Botswana 1990)
and the UN Economic Commission
for Latin America urged pricing of
biodiversity in a 1991 report (ECLA
1991).

Nevertheless, the restrictions are
likely to be harmful, more to science
than to industry. Business is likely to
be quite comfortable with paying for
access to genetic resources, so long as
all competitors face similar require-
ments. For scientists, however, the
forthcoming access rules may well be
nightmares. They will involve in-
creased paperwork in any expedition,
they may sometimes involve front-
end payments, and, worst of all, they
may involve a responsibility to track the
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use of research materials from one’s
own laboratory to a commercial
application several research institutions
and research generations away.

There may emerge an era of bitter-
ness in this area. The negotiations will
leave anegative taste for both the devel-
oped and developing nations. And the
chancesaregood that the total amount of
royalties available to the developing
world will be disappointingly small. The
treaty applies only towhatistaken outin
the future, so that researchers have an
incentive to use materials not subject to
royalties. Smuggling may be impossible
tocontrol. And theroyalties are likely to
be substantial only in the case of a few
spectacular pharmaceuticals. Itis hard
to imagine enormous profits in the agri-
cultural sector orinsome medical areas,
and gross profits must be divided among
the costs of regulatory compliance as
well asa variety of research contributors
inavariety of research laboratories.

At the same time, it is necessary to
remember that this convention is, in
large part, a framework for more spe-
cific transactions. The convention is
meaningless unless the framework is
used. Moreover, there is nothing to
keep the United States, and its peoples
and companies, from actually con-
serving developing world genetic re-
sources in the absence of US accep-
tance of the framework. Chapter 15
ofthenonbinding “Agenda21” asdrafted
for Rioalsocalls for a variety of actions
toconserve biodiversity (UNEP 1992b).

Indeed, the United States has been
conserving genetic resources for some
time, and the reality is that it and its
citizens have been recognizing some
of the developing nation concerns in
specific contexts. Consider, for ex-
ample:

® The Merck—Costa Rica agreement
providing profitsharingin additiontoa
lump-sum payment for screening rights
for material from Costa Rica’s National
Biodiversity Institute (Jukofsky and
Wille 1992).

® The National Cancer Institute’s
insistence on recognition of the rights of
nations of origin in any products derived
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from a nation’s biomaterials (Pollack
1992).

® The various debt-for-nature
swaps.

® President Bush’s Enterprise for
the Americas Initiative, under which
certain international debts are for-
given, on condition that the beneficia-
ries use a portion of the funds for
environmental conservation.

® The Consultative Group on In-
ternational Agricultural Research,
which supports a major portion of the
world’s ex situ agricultural genetic
conservation facilities.

® The Global Environment Facil-
ity, which will be able to support a
variety of developing nation conser-
vation projects and has defined bio-
logical resources as one of its priority
areas.

The Rio biodiversity convention is
flawed, but for far more reasons than
those that led the United States to
reject it. The most important next
steps are to expand working diversity-
conservation programs and, in these
more specific and less politicized con-
texts, to develop resolutions for the
variety of economic disputes that
marked the Rio convention negotia-
tions. After a few years of experience,
it may be possible to amend the con-
vention or negotiate a better one.
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