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INTRODUCTION

1. In decisions VI/24 A-D on access and benefit-sharing as related to genetic resources, Parties and
relevant organizations were invited to submit information to the Executive Secretary on a number of
issues, including the following.

Issues to be addressed by the second meeting of the Ad Hoc Open-ended Working Group on Access
and Benefit-sharing

2. In paragraph 8 of the decision VI/24 A, the Conference of the Parties decided to reconvene the
Ad Hoc Open-ended Working Group on Access and Benefit-sharing to advise the Conference of the
Parties on:

(a) Use of terms, definitions and/or glossary, as appropriate;
(b)  Other approaches as set out in decision VI/24 B;

{© Measures, including consideration of their feasibility, practicality and costs, to support
compliance with prior informed consent of the Contracting Party providing such resources and mutually
agreed terms on which access was granted in Contracting Parties with users of genetic resources under
their jurisdiction;

(d)  Its consideration of any available reports or progress reports arising from the present
decision;

(e) Needs for capacity-building identified by countries to implemeﬁt the Guidelines,

3. In paragraph 9 of the same decision, the Conference of the Parties requested the Executive
Secretary to invite Parties, Governments and relevant international organizations to submit information
on the issues referred to in paragraphs 8(a), (b), (c} and (e) of the decision and to make this information
available to the Working Group and through the clearing-house mechanism.

The role of intellectual property rights in the implementation of access and benefit-sharing
arrangements

4, The Executive Secretary was requested, in paragraph 3 of decision VI/24 C, to undertake further
information-gathering and analysis with the help of other international and intergovernmental
organizations such as the World Intellectual Property Organization and through the Ad Hoc Open-ended
Inter-Sesstonal Working Group on Article 8(3) and Related Provisions, where appropriate, with regard to:

(a)  Impact of intellectual property regimes on access to and use of genetic resources and
scientific research; ‘

(b) Role of customary laws and practices in relation to the protection of genetic resources
and traditional knowledge, innovations and practices, and their relationship with intellectual property
rights;

{c) Consistency and applicability of requirements for disclosure of country of origin and
prior informed consent in the context of international legal obligations;

{d) Efficacy of couniry of origin and prior informed consent disclosures in assisting the
examination of intellectual property rights applications and the re-examination of intellectual property
rights granted,
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(e)  Efficacy of country of origin and prior informed consent disclosures in monitoring
compliance with access provisions;

(fH) Feasibility of an internationally recognised certificate of origin system as evidence of
prior informed consent and mutually agreed terms; and

(g) Role of oral evidence of prior art in the examination, granting and maintenance of
intellectual property rights.

5. In paragraph 4 of the same decision, WIPO was invited to prepare a technical study, and to report
its findings to the Conference of the Parties at its seventh meeting, on methods consistent with
obligations in treaties administered by WIPQ for requiring the disclosure within patent applications of,
inter alia:

(a) Genetic resources utilized in the development of the claimed inventions;
(b) The country of origin of genetic resources utilized in the claimed inventions;
(©) Associated traditional knowledge, innovations and practices utilized in the

development of the claimed inventions;

(d) The source of associated traditional knowledge, innovations and practices; and
(e) Evidence of prior informed consent.
6. In accordance with paragraphs 6, 7 and 8 of decision VI'24 C, Parties were invited to submit

case-studies that they consider relevant to the issues specified in paragraphs 3 and 4, to share their
national and regional experiences and also to contribute to the further study and analysis of these same
185U€ES.

Prior informed consent of indigenous and local communities

7. In paragraph 13 of decision VI24C, the Executive Secretary was requested to compile
information, and to make it available through the clearing house mechanism of the Convention and other
means, on the principles, legal mechanisms and procedures for obtaining prior informed consent of
indigenous and local communities under national access regimes for genetic resources, and also on
assessments of the effectiveness of such mechanisms and procedures, and requested Parties to provide
such information to assist the Executive Secretary.

Information related to access and benefit-sharing arrangements

8. In decision VI/24 D, the Conference of the Parties recognized that access to information is an
essential instrument in the development of national capacity for dealing with access and benefit-sharing
arrangements and important in enhancing the necessary bargaining power of stakeholders in access and
benefit-sharing arrangements.

9. The Conference of the Parties also noted that, since the adoption of the Convention, an
increasing number of Parties have developed national/regional regimes on access and benefit-sharing and
that Parties and stakeholders could learn from sharing their respective experiences relating to the
development and implementation of access and benefit-sharing regimes and that the Secretariat of the
Convention could assist in disseminating this information among Parties and stakeholders.

10. In paragraph 6 of the same decision, the Conference of the Parties requested Parties and relevant
organizations, as appropriate, to make available to the Executive Secretary:
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(a) Detailed information on the measures adopted to implement access and benefit-sharing,
including the text of any legislation or other measures developed to regulate access and benefit-sharing;

(b) Case studies on the implementation of access and benefit-sharing arrangements;

(c) Other information, such as that listed in decision V/26, paragraph 12.

11. Following the sixth meeting of the Conference of the Parties, notifications were sent out to
Parties and relevant organizations respectively on 27 June and 3 July 2003 (reminders were sent out on
the 4 October 2002, 21 February 2003), to invite Parties and relevant orgamzatlons to submit relevant
information to the Executive Secretary, as set out in decisions V124 A-D.

12. In addition, in March 2003, the Open-ended Inter-Sessional Meeting on the Multi-Year
Programme of Work for the Conference of the Parties up to 2010 invited Parties to provide information
to the Executive Secretary on experience gained in the use of the Bonn Guidelines, taking into
consideration information to be provided by Parties pursuant to decisions VI/24 A-D. Following the
Inter-Sessional Meeting a notification was sent to Parties on 9 April 2003, inviting them to submit this
information to the Executive Secretary.

13. Submissions from Parties, non-Parties and relevant organizations received by the Secretariat
pursuant to the above requests are compiled in the annex to the present note. They have been reproduced
in the form and language in which they were provided.

Parties

1. Colombia

2. Denmark

3. Ethiopia

4. European Commission

5. Mexico

6. Norway

7. SriLanka

8. Switzerland

9. Umted Kingdom
Non-Parties

United States of America

Relevant organizations

World Trade Organization
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SUBMISSIONS FROM PARTIES
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5 REPUBLICA DE COLOMBIA
"Zg;‘\:\“{ Ministerio de Relaciones Exteriores

VAM/CAA 38913

Bogota D.C., 21 de octubre de 2002 31728

PPN R S
Senor i
Hamdatlah Zedan

Secretario Ejecutivo
Convenio de Diversidad Biologica
Montreat

Sefior Secretario Ejecutivo:

En atencién a su notificacion SCBD/SEL/VN/QJ/32173 del 4 de octubre de 2002, el Gobierno
de Colombia quisiera destacar como puntos fundamentales a ser discutidos en la proxima
reunion del Grupo de Trabajo de Composicion Abierta sobre Acceso y Distribucion de
Beneficios, la revision de las definiciones y el uso de términos de los lineamientos de Bonn,
como quiera que éstos han sido aprobados teniendo en cuenta que la decision final que se
tome al respecto estara basada en las definiciones y términos que logren acordarse.

Igualmente, se estima pertinente, respecto al punto €) a ser discutido en la reunién y que esta
relacionado con el tema de creacion de capacidad, es necesario que se tenga en cuenta que
estd no es necesaria unicamente con el fin de implementar los lineamientos de Bonn, sino que
resulta fundamental para que los paises adquieran capacidades necesarias para elaborar sus
propios criterios en materia de acceso a recursos genéticos y distribucion de beneficios.

Adicionalmente, nos permitimos enviar copia de la Decision 391 del Acuerdo de Cartagena
sobre un régimen comun en acceso a recursos genéticos y de la Decision Andina 486 sobre un
régimen comun en propiedad intelectual, en version inglesa (traduccion no oficial), con el fin de
que, de considerarse pertinente, sean difundidas durante la reunicin del Grupo de Trabajo.

Atentamente,

JAIME GIRON DUARTE
Viceministro de Asuntos Multilaterales

Anexos: lo anunciado
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Andean Community

DECISION 391

Common Regime on Access to Genetic Resources

THE COMMISSICN OF THE CARTAGENA AGREEMENT,

HAVING SEEN:

The Third Temporary Provision of Commission Decision 345 and Board Proposal 284/Rev. 1|

WHEREAS!

The Member Countries have sovereignty over the use and development of their resources, a principle that has
also been ratified by the Agreement on Biological Diverstty. signed in Rio de Janeiro in June 1992 and
legalized by the five Member Countries;

The Member Countries possess a sizeable biological and genetic heritage that should be pres
developed on a sustainable basis,

The Andean countries are characterized by their multi-ethnic and pluricultural nature,
The biclogical diversity, the genetic resources, their endemism and rarity, as well as the know-how,
innovations and practices of the native, Afro-American and local communities associated with them, have a
strategic value in the international context,

I is necessary to recognize the nistoric contribution made by the native, Afro-American, and local communities
to the biological diversity, its conservation and development and the sustained use of its components, as well
as to the benefits generated by that contribution’
A close interdependence exists between the native, Afro-American and local communities and the biological
resources that should be reinforced, in keeping with the conservation of the biologica! diversity and the
economic and social development of those communities and of the Member Countries,

It is necessary 10 strengthen integration and scientific, technical and cultural cooperation, whil
with the harmonious and comprehensive development of the Member Countries;

Genetic resources have an enormous economic value as a primary source of products ang processes for
industry,

erved and

e moving ahead

DECIDES:

To approve the following:
COMMON REGIME ON ACCESS TO GENETIC RESOURCES

TITLE!
ON THE DEFINITIONS

Article 1.- The following definitions shall apply for purposes of this Decision:

ACCESS: the obtaining and use of genetic resources conserved in situ and ex situ, of their by-products and, if

applicable, of their intangible components, for purposes of research, biclogical prospecting, conservation,
industrial application and commercial use, among other things.

ACCESS CONTRACT: agreement between the Competent Nationat Authority in representation of the State,
and a person that establishes the terms and conditions for access to genetic resources, their by-products and,
if applicable, the associated intangible component.

ACCESS RESOLUTION: an administrative order issued by the Competent National Authority that executes

the access to genetic resources or their by-products, after having fulfilled all requirements of conditions
stipulated in the access procedure.

BIQOLOGICAL DIVERSITY: the varability of living organisms of any source whatsoever, including, among
others, land and ocean ecosystems and other aquatic ecosystems, as well as the ecological complexes of
which they are a part Covers the diversity that exists within each species and between species and within
ecosystems as a result of natural and cultural processes.



UNEP/CBD-WG/ABS/2/INF/1
Page 9

BIOLOGICAL RESOURCES: individuals, organisms or pars of them, populations or any biotic component of
value or of real or potential use that contains a genetic resource or its by-products.

BIOTECHNOLOGY: any technological application that utitizes biological systems or live organisms, parts of
themn or their by-products, to create or modify products or processes for specific uses.

BY-PRODUCT: a molecule, a combination or mixture of natural molecules, including crude extracts of live or
dead organisms of biologicat origin that come from the metabolism of living beings.

COMPETENT NATIONAL AUTHORITY: State entity or public institution appointed by each Member Country,
authorized to supply the genetic resource or its by-products and therefore to sign or supervise the access
contracts, to take the actions provided for in this common regime and to ensure their performance.

COUNTRY OF ORIGIN OF THE GENETIC RESOURCE: country that possesses genetic resources in in situ
conditions, including those which, having been in in situ conditions, are now in ex situ conditions.

ECOSYSTEM: a dynamic complex of communities of human beings, plants, animals and micro-organisms and
their non-living medium that interact as a functional unit.

EX SITU CONDITIONS: those in which the genetic resources are not found in in situ conditions.

EX SITU CONSERVATION CENTER: a person or institution recognized by the Competent Nationat Authority
that conserves and collects genetic resources or their by-products outside their in situ conditions.

GENETIC DIVERSITY: variation of genes and genotypes between and within species. Sum total of the genetic
information ¢ontained in biological organisms.

GENETIC EROSION: the loss of or decrease in genetic diversity.

GENETIC RESQURCES: all biglogical materia! that contains genetic information of value or of real or potential
use.

IN SITU CONDITIONS: those in which the genetic resources are found in their ecosystems and natural

environments; in the case of domesticated or cultivated species or those having escaped domestication, in the
environments where they developed their specific properties.

INTANGIBLE COMPONENT: all know-how, innovation or individual or collective practice, with a real or
potential value, that is associated with the genetic rescurce, its by-products or the biological resource that
contains them, whether or not protected by intellectual property regimes.

NATIONAL SUPPORT INSTITUTION: national institution devoted to biclogical research of a scientific or
technical nature, that accompanies the applicant and participates jointly with it in the access activities.

NATIVE, AFRO-AMERICAN OR LOCAL COMMUNITY: a human group whose social, cultural and economic
conditions distinguish it from other sectors of the national community, that is governed totatly or partially by its

own customs or traditions or by special legislation and that, irrespective of its legal status, conserves its own
social, economic, cultural and politicat institutions or a part of them.

PROGRAM FOR THE LIBERALIZATION OF GOODS AND SERVICES: a program whose purpose is to
eliminate levies and restrictions of all kinds on the importation of goods originating in the territory of any

Member Country, pursuant to the provisions of the pertinent chapter of the Cartagena Agreement and alf other
applicabie rules and regulations of its body of law.

SUPPLIER OF THE BIOLOGICAL RESOURCE: a person empowered by this Decision and complementary
national legistation to supply the biological resource that contains the genetic resource or its by-products.

SUPPLIER OF THE INTANGIBLE COMPONENT: a person that, through an access contract and pursuant to

this Decision and to complementary national legislation, is empowered to supply the intangible component
associated with the genetic resource or its by-products.

SUSTAINABLE USE: use of the components of biological diversity in a way and at a rate that does not cause

their reduction in the long term and that enables them to maintain their possibilities for satisfying the needs
and the aspirations of existing and future generations.
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SYNTHESIZED PRODUCT: a substance obtained through the artificial processing of genetic information or of
information from other biological malecules. Includes semi-processed extracts and substances obtained by
converting a by-product through an artificial process (hemisynthesis).

TITLE I
ON THE PURPOSE AND AIMS

Article 2.- The purpose of this Decision is to regulate access to the genetic resources of the Member Countries
and their by-products, in order to:

a) Establish the conditions for just and equitable participation in the benefits of the access;

b) Lay the foundations for the recognition and valuation of the genetic resources and their by-products and of
their associated intangibie components, especially when native, Afro-American or local communities are
involved;

¢) Promote conservation of the biological diversity and the sustainable use of the biological resources that
contain genetic resources;

d) Promote the consolidation and development of scientific, technological and technical capacities at the local,
national and subregional levels; and

€) Strengthen the negotiating capacity of the Memher Countries.

TITLE il
ON THE SCOPE

Article 3.- This Decision is applicable to genetic resources for which is the Member Countries are the countries
of origin, to their by-products, to their intangible components and to the genetic resources of the migratory
species that for natural reasons are found in the territories of the Member Countries.

Article 4.- The following are excluded from the scope of this Decision:

a) Human genetic reéources and their by-products; and

b} The exchange of genetic resources, their by-products, the biological resources containing them, or their
associated intangible components among native, Afro-American and local communities of the Member
Countries for their own consumption, based on their customary practices.

TITLE iV
ON THE PRINCIPLES

CHAPTER !
On The Sovereigny over Genetic Resources and
Their By-Products

Article 5.- The Member Countries exercise sovereignty over their genetic resources angd their by-products and
consequently determine the conditions for access to them, pursuant to the provisions of this Decision.

The conservation and sustainable use of the genetic resources and their by-products are regulated by each

Member Country in keeping with the principles and provisions of the Biological Diversity Agreement and of this
Decision.

Article 6.- The genetic resources and their by-products which originated in the Member Countries are goods
belonging to or the heritage of the Nation or of the State in each Member Country, as stipulated in their
respective national legisiation.

Those resources are inalienable, not subject to prescription and not subject to seizure or similar measures,
without detriment to the property regimes applicable to the biological resources that contain those genetic
resources, the land on which they are located or the associated intangibie component.

CHAPTER N
On The Recognition of Know-how,
Innovations and Traditional Practices

Article 7.- The Member Countries, in keeping with this Decision and their complementary national legislation,
recognize and value the rights and the authority of the native, Afro-American and local communities to decide
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about their know-how, innovations and traditional practices associated with genetic resources and their by-
products.

CHAPTER HI
On Training, Research, Development and
the Transfer of Technology

Article 8.- The Member Countries favor the establishment of scientific and technical training programs, as well
as the execution of research projects that promote the identification, registration, characterization,

conservation and sustainable use of the biological diversity and of the by-products of genetic resources that
help to satisfy local and Subregional needs.

Article 9.- The Member Countries, recognizing that technology, including biotechnology, and both the access
to it and its transfer are essential to the attainment of the objectives pf this Decision, shali ensure and facilitate,
through the corresponding contracts, the access to technologies that utilize genetic resources and their by-

products, that are appropriate for the conservation and sustainable use of the biclogical diversity and that do
not cause damage to the environment.

CHAPTER IV
On Subregional Cooperation

Article 10.- The Member Countries shall define mechanisms for cooperation on matters of common interest

concerning the conservation and sustainable use of genetic resources and their by-products and the
associated intangible components.

They shall also establish Subregional technical and scientific training programs on the information, foliow-up,

control and evaluation of activities connected with those genetic resources and their by-products and for the
performance of joint research.

CHAPTER V
On National Treatment and Reciprocity

Article 11.- The Member Countries grant each other national, and not discriminatory, treatment in matters
relating to access to genetic resources.

Article 12.- The Member Countries may grant national and non-discriminatory treatment to third countries that
give them equal treatment.

CHAPTER VI
On Precaution

Article 13.- The Member Countries may adopt measures aimed to impeding genetic erosion or the degradation
of the environment and of the natural resources. If the danger of serious and irreversible damage exists, the

lack of scientific certainty should not be seized upon as a reason for postponing the adoption of effective
measures.

The principle of precaution should be applied in keeping with the provisions in the Chapter on the

Liberalization Program of the Cartagena Agreement and the other applicable rules and regulations of the body
of law of this Agreement.

CHAPTER Vit
On Free Subregional Traffic in Biological Resources

Article 14.- Provided that there is no access to the genetic resources contained in the biological resources
referred to in this Decision, the provisions of this regime shall not hinder the use of and free movement of in
those biological resources, nor the fulfillment of the provisions of the CITES Convention on health, food

security, biosecurity and the obligations stemming from the Program of Liberalization of goods and services
among Member Countries.
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On The Juridical Security and Transparency

Article 15.- Provisions, procedures and acts of government authorities of the Member Countries with regard to
access, shall be clear, effective, well-grounded and lawful.

The actions performed and information provided by individuals shall likewise be lawful, complete and truthful.

TITLEV
ON THE ACCESS PROCEDURE

CHAPTER |
On the General Aspects

Article 16.- All access procedures shall require the presentation, admittance, publication and approval of an

application, the signing of a contract, the issuing and publication of the comesponding Resolution and the
declarative registration of the acts connected with that access.

Article 17.- The applications for access and access contracts and, if appropriate, accessory contracts shalt
include conditions like the following:

a) The participation of Subregional nationals in the research on genelic resources and their by-products and
on the associated intangible component;

b} Support for research within the jurisdiction of the Member Country of origin of the genetic resource or in any
other Subregional Member Country that contributes to the conservation and sustainable use of the biclogical
diversity;

¢) The strengthening of mechanisms for the transfer of know-how and technology, including biotechnology,
that is culturally, socially and environmentally healthy and safe;

d) The supply of information about the background and status of the science and about other matters that
would contribute to a better knowledge of the situation regarding the genetic resource that originated in the
Member Country, its by-product or synthesized product and its associated intangible component;

e) The strengthening and development of the institutional capacity of the country or the Subregion in regard to
genetic resources and their by-products;

f) The strengthening and development of the capacities of the native, Afro-American and loccal communities
with relation to the asscciated intangible components, the genetic resources and their by-products;

g) The compulsory deposit of duplicates of all material collected, at institutions designated by the Competent
Nationa! Authority;

h) The obligation to inform the Competent National Authority about the results of the research carried out; and
i) The terms for the transfer of the material to which third parties are given access.

Article 18.- The documents connected with the access procedure shall appear in a public file that the
Competent National Authority shalli keep.

That file shall consist of the following, at least: the application; the identification of the applicant, the resource
supplier, and the national support person or institution; the site or area to which the access applies; the access
methodolagy; the project proposal; the parts of the access contract that are not subject to configentiality; the

opinion about and registry of visits; and, if applicable, the evaluation studies of the economic, social and
environmental impact or of the environmental permits.

Also included in the file are the Resolution executing the access, the reports supplied by the national support

person or institution, and the follow-up and supervisory reports provided by the Competent Naticnal Authority
or the entity delegated to perform that task. That file is open to consultation by any person.

Article 19.- The Competent National Authority may give confidential treatment to data and information supplied
to it in the course of the access procedure or the contract performance, and not previously disclosed, which
could be put to unfair commercial use by third parties, unless the knowledge of this data and information by
the public is necessary to protect the social interest or the environment.

Accordingly, the applicant should state the grounds for its petilion, accompanied by a non-confidential
summary that will become a part of the public file.

The information or docurnents referred to in the second paragraph of Article 18 of this Decision cannot be
made confidential.
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The confidential aspects shall be covered in a separate file, in the custody of the Competent Naticnat
Authority, and may not be disclosed to third parties, unless that is judicially ordered.

Article 20 - if the petition for confidential treatment fails to comply with the requirements established in the
previous article, the Competent National Authority shall deny it as a matter of right,

Article 21.- The Competent National Authority shall keep a public registry where the following information shall
be entered, among other data: the Resolution that may possibly deny the petition, the access contract signing,
amendment, suspension and termination dates, the date and number of the Resoiution executing or canceling
it, the date and number of the Resolution, award or sentence determining the nullity or imposing penalties,

with an indication of their kind and the parties, and accessory contract signing, amendment, suspension,
termination and nuliification dates.

That registry shall be of a declaratory nature.

Article 22.- As stipulated in Article 15, the execution of the access is dependent upon the provision of full and
reliable information by the applicant, as called for by law.

In this connection, the applicant should present the Competent National Authority with all of the information
about the genetic resource and its by-preducts that it knows or is in a position to know at the moment the
application is presented. That information shall include the present and potential uses of the resource, by-
product or intangible component, their sustainability and the risks that could result from the access.

The statements made by the applicant in the application and in the contract, inciuding their respective
annexes, shall be in the nature of a sworn statement.

Aricle 23.- The permits, authorizations and other documents that support the investigation, obtaining,

provision, transfer, etc., of biological resources, shall not determine, qualify or presume the authorization of the
access.

Article 24 - 1t is forbidden to use genetic resources and their by-products in biological weapons or for practices
that are harmful to the environment or to human health.

Article 25 .- The transfer of technology shall be carried out in accordance with the provisions contained in the
body of law of the Cartagena Agreement, complementary national provisions and such rules and regulations
on biosecurity and the environment as the Member Countries may approve.

Article 26.- The access to and transfer of technology subject to patents or other intellectual property rights,

shall be accomplished in keeping with the Subregional and complementary national provisions regulating that
area.

CHAPTER (i
On the Application for Access

Article 26.- The procedure starts with the presentation to the Competent National Authority of an application
for access which should contain:

a) Identification of the applicant and, if pertinent, documents that accredit its legat capacity to make a contract;

b) Identification of the supplier of the genetic and biological resources and their by-products or of the
associated intangible component;

c} Identification of the national support person or institution:

d) ldentification and curriculum vitae of the person responsible for the project and of his working group;
&) The access activity applied for; and

f) The location or area where the access is to be carried out, with an indication of its geographical coordinates.

The application shall be accompanied by the project proposal, considering the referential model the Board
approves through a Resolution.

Article 27.- If the application with its accompanying prbject proposal is complete, the Competeni National
Authority shall accept it, assign it a presentation or filing date, record it in the report and enter it with a
declarative intent in the public registry it shall keep for that purpose and open the corresponding file.
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Were the application to be incomplete, the Competent National Authority would return it without delay,
indicating the information that is missing, so that it might be completed.

Article 28.- Within five working days following the date of entry of the application in the public registry referred
to in the previous article, an extract of that application shall be published in a newspaper with broad national
circulation and in another medium of the place where the access is to be effected, so that those that wish to
might supply information to the Competent National Authority.

Article 29.- Within thirty working days after its registration, the Competent National Authority shall evatuate the
application, make the visits it deems necessary and issue a technical and legal opinion about its propriety or

invalidity. That period may be extended to up to sixty working days if the Competent National Authority
considers it desirable.

Article 30.- When the time limit stipulated in the previous article expires, or before that, if appropniate, the
Competent National Authority shall accept or deny the application, based on the results of the opinion, the

records of visits, the information supplied by third parties, and the fulfillment of the conditions established in
this Decision. .

The apblicant shall be advised about the acceptance of the application and project proposal within five working
days after this occurs. The access contract shall then be immediately drawn up and negotiated.

In the event that the application and project proposal are denied, this shall be communicated through a
justified Resolution and the matter shall be considered finished. This does not, however, preclude the filing of

such objections as are in order, according to the procedures established in the national legisiation of Member
Countries.

Article 31 .- If required by the national law of the Member Country or if the Competent National Authority deems
it necessary, the applicant shall comply with enviranmentat provisions in effect.

The procedures that should be followed in that event shall be independent from those stipulated in this
Decision and may be started beforehand. Nonetheless, they must be concluded before the expiration of the

time fimit stipulated in Article 29 and must be considered by the Competent National Authority in making its
evaluation.

Were the Competent National Authority to require such studies, it could grant the applicant a supplementary
period set exciusively in accordance with the time needed to complete and submit them for its consideration.

CHAPTER Il
On the Access Contract

Article 32.- The parties to the access contract are:

a) The State, represented by the Competent National Authority; and
b) The applicant requesting the access, :

The applicant must be legally empowered to make a contract in the Member Country in which it requests the
access. :

Article 33.- The terms of the access contract must be in keeping with the provisions of this Decision and
Member Country national legisiation,

Article 34.- The access contract shall bear in mind the rights and interests of the suppliers of genetic resources
and their by-products, the biological resources that contain them and the intangible component as applicable,
in accordance with the carresponding contracts.

Article 35.- When access is requested to genetic resources or their by-products with an intangible component,

the access contract shall incorporate, as an integral part of that contract, an annex stipulating the fair and
equitatie distribution of the profits from use of that component.

The annex shall be signed by the supplier of the intangible component and the applicant for the access. It may
also be signed by the Competent National Authority, in accardance with the provisions of national law of the

Member Country. If that annex is not signed by the Competent National Authority, it shall be subject to the
suspensive condition referred to in Article 42 of this Decision.
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Failure to comply with the stipulations of the annex shall constitute grounds for the rescission and nullification
of the access contract.

Article 36.- The Competent Nationat Authority may enter into access contracts with universities, research

centers or well-known researchers to support the execution of several projects, as provided for in this Decision
and in keeping with the national legislation of each Member Country.

Article 37.- The ex-situ conservation centers or other institutions that perform aclivities involving access to

genetic resources or their by-products and, if appropriate, the associated intangible component, should enter
into access contracts with the Competent National Authority, pursuant to this Decision.

That Authority may likewise sign access contracts with third parties in regard to genetic resources of which the

Member Country is the country of origin and which have been deposited at those centers, bearing in mind the
rights and interests referred {o in Article 34,

CHAPTER IV
On the Execution of the Access

Article 38.- Once the contract has been adopted and signed, the corresponding Resolution shall be issued in a
joint act. This resolution shalt then be published together with an extract of the contract, in the Official

Newspaper or a newspaper with wide national circulation. As of that moment, the access shall be considered
to have been granted.

Article 39.- Such contracts as are signed in violation of the provisions of this regime shall be null and void. The
nullification procedure shall be subject to the national provisions of the Member Country in which it is invoked.

Article 40.- The rescission or resolution of the contract shall be motive for the official cancellation of the
registration by the Competent National Authority.

TITLE VI

ON THE ANCILLARY CONTRACTS TO THE ACCESS CONTRACT

Article 41.- Ancillary contracts are those that are signed in order to carry out activities connected with the
genetic resource or its by-products, between the applicant and:

a) The owner, possessor or manager of the land where the biolo
is Jocated;

b) The ex situ conservation center;

¢) The owner, possessor or manager of the biological resource containing the genetic resource; or

d) The national support institution, with regard to activities that it should perform and that are not a part of the
access contract. )

gical resource containing the genetic resource

Making an ancillary contract does not authorize access to the genetic resource or its by-product, and its
contents are subject to the stipulations of the access contract as provided for in this Decision.

The national support institution must be accepted by the Competent National Authority.

Article 42.- Such ancillary contracts as are signed shall include a condition that subjects their execution to that
of the access contract.

As of that moment, they shall become effective and binding and shall
terms, the provisicns of this Decision and applicable Subregional and nat
their execution and compliance lies only with the parties to the contract.

be governed by the mutually agreed
lonal legislation. The responsibility for

-Article 43 .- Without detriment to what has been agreed upon in the accessory contract and independently of it,
the national support institution shall be obliged to collaborate with the Competent National Authority in the

follow-up and supervision of the genetic resources, by-products or synthesized products and associated

intangible components, and to submit reports about the activities for which it is responsible, in the way or with

the frequency that the Authority stipuates, according to the access activity,

Article 44 - The nullity of the access contract produces the nullity of the ancillary contract.
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The Competent Nationa! Authority may also terminate the access contrac

t when the nullity of the ancillary
contract is declared, if the latter is essential for the access.

Its amendment, suspension, rescission or resclution may likewise produce the amendment, suspension,

rescission or resolution of the access contract by the Competent National Authority if it substantially affects the
conditions of the iatter contract.

TITLE VII
ON THE LIMITATIONS TO ACCESS

Article 45.- Member Countries may establish, through an express legal rule, partial or total limitations on
access to genetic resources or their by-products in the following cases:

a) Endemism, rarity or danger of extinction of species, subspecies, varieties or races or breeds; :
b} Vulnerability or fragility of the structure or functioning of the ecosystems that could worsen as a result of
access activities;

¢) Adverse effects of access activities on human health or on elements essential to the cultural identity of
nations;

d) Undesirable or not easily controlled environmental effects of access activities on the ecosystems;

e) Danger of genetic erosion caused by access activities;
f} Regulations on biosecurity; or

g) Genetic resources or geographic areas rated as strategic.

TITLE VIli
ON VIOLATIONS AND SANCTIONS

Article 46.- Any person performing access activities without the respective authorization shall be liable for
punishment.

Also to be sanctioned is any person carrying out transactions with regard to by-products or synthesized
products of such genetic resources or the associated intangible component, that is not protected by the
corresponding contracts, signed in keeping with the provisions of this Decision,

Article 47.- The Competent National Authority, pursuant to the procedure provided for in its own national
legislation, may apply administrative sanctions, such as fines, preventive or definitive confiscation, temporary
or definitive closing-down of establishments and disqualification of the violator from applying for new accesses
in cases of violation of this regime.

Those sanctions shall be applied without detriment to the suspension, cancellation of nullification of the
access, the payment of compensation for such damages and losses as are incurred, including those caused to
the biological diversity, and the civil and criminal sanctions that may possibly be in order.

TITLE X
ON THE NOTIFICATIONS BETWEEN MEMBER COUNTRIES

Articie 48 - The Member Countries shall notify each other immediately through the Board, of all applications for
access and access resolutions and authorizations, as well as of the suspension and termination of such
contracts as are signed.

They shall also advise each other about the signing of any bilateral or multilateral agreement on the subject,
which must be in keeping with the provisions of this Decision.

Article 49.- Without prejudice o the stipulations of the previous article, the Member Countries shall
immediately inform each other through the Board of all provisions, decisions, regulations, judgments,
resolutions and other rules and acts adopted nationally that have to do with the provisions of this Decision.

TITLE X
ON THE COMPETENT NATIONAL AUTHORITY

Article 50.- The Competent National Authority shall perform all of the functions conferred on it in this Decision
and in Member Country national legislation. In this connection, it shail be empowered to:
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ply with this Decision and, until the appropriate
pulate how the genetic resources and their by-products shall

a) Issue the necessary internal administrative provisions to com
Community rules and regulations are enacted, sti
be identified and packed;

b} Receive, evaluate, accept or deny applications for access;

c) Negotiate, sign and authorize access contracts and issue the corresponding access resoclutions:

d) Ensure the rights of suppliers of biological resources that contain genetlic resources and of the intangible
component;

€) Keep the technical files and the Public Registry of Access to Genetic Resources and their by-products:

f) Keep a directory of persons or institutions pre-qualified to perform scientific or cultural support tasks:

9) Amend, suspend, nullify or terminate access contracts and arrange their cancellation, as the case may be,
in keeping with the terms of those contracts, this Decision and Member Country legislation;

h} Oppose the suitability of the national support institution proposed by the applicant and demand its
replacement by another, suitable one;
i) Supervise and control compliance with the contractual conditions and the provisions of this Decision and
accordingly establish such monitoring and evaluation mechanisms as it deems advisable;

i) Review, in keeping with this Decision, contracts involving access already signed with other institutions or
persons and carry cut the corresponding actions for repossession:

k) Delegate supervisory activities to other institutions, while keeping the responsibility and direction over that
supervision, in conformity with national legislation:

) Supervise the state of conservation of the biclogical
m) Coordinate continuously with its respective liaison
provisions of this Decision;

n) Keep the national inventory of genetic resources and their by-products;

0) Keep in continuous contact with the competent national offices for industrial property and set up appropriate
information systems with them: and

p) All such other functions as the domestic legislation of the Member Country itself may assign it.

resources containing the genetic resources:
institutions all matters having to do with fulfillment of the

TITLE XI
ON THE ANDEAN COMMITTEE ON GENETIC RESOURCES

Article 51.- The Andean Committee on Genetic Resources is hereby created, such to be comprised of the
Directors of the Competent Naticnal Authorities on matters of Acces
representatives, their advisors and such re
may designate.

s to Genetic Resources or their
presentatives of other interested sectors as each Member Country

The Committee shall be responsible for:

a) Issuing national and Subregional reccmmendations for the best possible fulfillment of this Decision:

b) Issuing technical recommendations on such matters as the Member Countries may submit for its
consideration;

¢} Recommending the mechanisms for establishin
and access contracts in the Subregion;

d) Recommending and promoting ioint actions to strengthen
management and transfer of technology connected with genetic res.
e) Recommending to the Board for adoption through Resolutions, ¢
those that will make it possible to easily verify the coding and iden
praducts, as well as the legality of the access;

f) Promoting management, surveillance, control and supervision of access aut
resources and their by-products that exist in two or more Member Countries:

9) Recommending and promoting joint emergency plans and warning mechanisms 1o prevent or resolve
problems relating to access to genetic resources or their by-products;
h) Taking cooperative actions with regard to genetic resources or their by-products;
i) Drawing up their own internal regutations:

J) Writing an explanatory manual of this Decision: and

k) Such other functions as the Member Countries may assign to them.

g an Andean information network on applications for access

Member Country capacity in research,
ources and their by-products;
ommaon documentation models, particularly
tification of genetic resources and their by-

horizations relating to genetic

COMPLEMENTARY PROVISIONS

FIRST.- The Member Countries shall, in keeping with their national
other types of financial mechanisms financed by the profits from the a
to promote compliance with the aims of this Decision. under the directi

legislation, set up or reinforce funds or
ccess and resources from other sources
on of the Competent National Authority.
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Through the Andean Committee on Genetic Resources, the Member Countries shall design and implement
joint programs for the conservation of genetic resources and shall study the viabifity and desirability of creating
an Andean Fund for their conservation. :

SECOND.- The Member Countries shall not acknowledge rights, including intellectual property rights, over
genetic resources, by-products or synthesized products and associated intangible components, that were
obtained or developed through an access activity that does not comply with the provisions of this Decision.

Furthermore, the Member Country affected may request nullification and bring such actions as are appropriate -
in countries that have conferred rights or granted protective title documents.

THIRD.- The Competent National Offices on Intellectual Property shall require the applicant to give the
registration number of the access contract and supply a copy of it as a prerequisite for granting the respective
right, when they are certain or there are reasonable indications that the products or processes whose

protection is being requested have been obtained or developed on the basis of genetic resources or their by-
products which originated in one of the Member Countries.

The Competent National Authority and the Competent National Offices on Intellectual Property shall set up

systems for exchanging information about the authorized access contracts and inteliectual property rights
granted. '

FOURTH.- Such health certificates supporting the export of biological resources as are issued in accordance
with Commission Decision 328, its amendments or addenda, shall incorporate the following statement at the
end of the format: "Use of this product as a genetic resource is not authorized "

FIFTH.- The Competent National Authority may enter into, with the institutions referred to in Article 36,
contracts for the deposit of genetic resources or their by-products or of the biological resources containing
them, exciusively for purposes of their care, keeping those rescurces under its jurisdiction and control.

Likewise, it may make contracts that do not involve access, such as intermediation or administration contracts,

in relation to genetic resources or their by-products or synthesized products, in keeping with the provisions of
this Regime. '

SIXTH.- When requesting access to genetic resources from protected areas or their by-products, the applicant
must fulfill, in addition to the stipulations of this Decision, also the special national legislation on the subject.

FINAL PROVISIONS

FIRST .- Any disputes that may arise among Member Countries shall be settled as stipulated in the Andean
body of law.

Any disputes that arise with third countries must be settled according to the provisions of this Decision. If a
dispute arises with a third country party to the Agreement on Biological Diversity, signed in Rio de Janeiro on
June 5, 1992, the solution adopted must also abide by the principles established in that Agreement.

SECOND - In negotiating the terms of access contracts to genetic resources that originated in more than one
Member Country or to their by-products and in carrying out activities connected with that access, the
Competent National Authority shall bear in mind the interests of the other Member Countries, which may
present their viewpoints and such information as they deem advisable.

THIRD.- The Board, through a Resolution and after hearing the opinion of the Andean Committee on Genetic
Resources, may execute or adjust the procedure stipulated in Title V, Chapters | and Il of this Decision.

FOURTH.- This Decision shall become effective on the date of its publication in the Official Newspaper of the
Cartagena Agreement.

TEMPORARY PROVISIONS

FIRST - On the date this Decision enters into force, those which possess, for purposes of access, genetic
resources originated in the Member Countries, their by-products or associated intangible components, shall
negotiate that access with the Competent National Authority pursuant to the provisions of this Decision.
Accordingly, the Competent National Authorities shall set the time limits, which cannot exceed twenty-four
months as of the date this Decision becomes effective.
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Until this requirement is fulfilled, the Member Countries ma

they represent or on whose account they act, from applying for new accesses to genetic resources or their by-

products in the Subregion. This dces not preciude the application of such sanctions as are in order once the
time limit referred to in the previous paragraph expires.

y disqualify such persons, as well as the institutions

SECOND - Contracts or agreements signed by Member Countries or th
parties in regard to genetic resources, their b
associated intangible compenents, that are not in
fail ta be renewed, as applicable.

eir public or State institutions with third
y-products, the biological resources containing them or
conformity with this Decision, may be renegotiated or may

The renegotiation of such contracts or agreements, as well as the signing of

by common agreement among the Member Countries. To this end,
Resources shall establish the common criteria.

new ones, shall be accomplished
the Andean Committee on Genetic

THIRD.- The Member Countries may take such legal action as they deem advisable for the repossession of
genetic resources of which they are the countries of arigin, their by-products and the associated intangible
components and for the collection of any damages and compensation to which they are entitled.

Only the State has the legal entitlement to the action for re

possession of those genetic resources and their by~
products.

FOURTH.- The Board, through a Resolution and after h
Genetic Resources, shall establish the necessary system
resources and, if applicable, their by-products,

earing the opinion of the Andean Committee on
s for the identification and packing of the genetic

FIFTH.- Within a period of no mare than 30 working da

Countries shall designate the Competent National Autho
it before the Board.

ys after this Decision enters into force, the Member
rity on access to genetic resources and shall accredit

SIXTH.- The Member Countries, within a period of no more than 3

into force, shall accredit before the Board their representati
Resources.

0 working days after this Decision enters
ves to the Andean Committee on Genetic

SEVENTH.- The Member Countries shall adopt a commaon
Agreement on Diversity. To that end, the Member Countri

respective studies, particularly with regard to the cross-bor
by biotechnology.

regime on biosecurity within the framework of the
es, in coordination with the Board, shall start the
der movement of modified live organisms produced

EIGHTH.- The Board shall draw up, within a
national studies, a proposal to establish a s
at reinforcing the protection of know-
local communities, in keeping with t
Agreement on Biological Diversity.

period of three months after the Member Countries present their
pecial regime or a harmonization regulation, as applicable, aimed
how, innovations and traditional practices of native, Afro-American and
he provision of Article 7 of this Decision, ILO Convention 169 and the

To that end, the Member Countries should
Decision enters into effect,

present their respective national studies during the year after this
NINTH.- The Member Countries shall design a trainin

American and local communities to negotiate the intan
resources.

g program to strength the capacity of the native, Afro-
gible companent within the context of access to genetic

TENTH.- The Board, through a Resolution, shall ado

genetic resources and the access contract, within a
‘comes into effect.

pt the reference models for the application for access to
period of no more than fifeen days after this Decision

Signed in the city of Caracas, Venezuela on the second of July of nineteen ninety-six.
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" Andean Community

DECISION 486

Common Intellectual Property Regime
(Non official translation)

THE COMMISSION OF THE ANDEAN COMMUNITY,
HAVING SEEN:

Article 27 of the Cartagena Agreement and Commission Decision 344;

DECIDES:
To replace Decision 344 by the following Decision:

COMMON INTELLECTUAL PROPERTY REGIME

TITLE |
GENERAL PROVISIONS

On National Treatment

Article 1. - Each Member Country shall accord the nationals of other members of the Andean Community,
the World Trade Organization, and the Paris Convention for the Protection of Industrial Property, treatment
no less favorable than it accords to its own nationals with regard to the protection of intellectual property,
subject to the exceptions already provided in articles 3 and 5 of the Agreement on Trade-Related Aspects of
Inteliectual Property Rights (TRIPS) and in articie 2 of the Paris Convention for the Protection of Industrial
Property.

Member Countries may also accord such treatment to the nationals of a third cour:try under the terms of
their respective domestic legisiation.

On Most-Favored-Nation Treatment

Article 2 - With regard to the protection of intellectual property, any advantage, favor, privilege, or immunity
" granted by a Membet Country to the nationals of any other Andean Community Member Country shall be
accorded to the nationals of all other Members of the World Trade Organization or of the Paris Convention
for the Protection of Industrial Property.

The stipulation set forth in the preceding paragraph shall be applicabie without prejudice to the reservations

provided for in articles 4 and 5 of the Agreement on Trade-Related Aspects of Inellectual Property Rights
(TRIPS).

On the Biological and Genetic Heritage and Traditional Knowledge

Article 3.- The Member Countries shall ensure that the protection granted to intellectual property elements
shall be accorded while safequarding and respecting their biological and genetic heritage, together with the
traditional knowledge of their indigenous, African American, or local communities. As a result, the granting
of patents on inventions that have been developed on the basis of material obtained from that heritage or

that knowledge shall be subordinated to the acquisition of that material in accordance with international,
Andean Community, and national law.

The Member Countries recognize the right and the authority of indigenous, African American, and local
communities in respect of their collective knowledge.

The provisions of this Decision shall be applied and interpreted in such a way that they do.not contravene
the stipulations of Decisicn 391 and its effective amendments.

On the Periods and Deadlines
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Article 4 - The effective periods for carrying out the procedures stipulated in this Decision that are subject to
publication or notification shail be counted as of the day following the natification or publication of the act
involved, unless stipulated otherwise in this Decision.

Article 5.- When periods are given in days, these shall be considered working days, unless this Decision
stipulates otherwise. If the period is stated in months or years, it shall be computed from date to date. if

there is no day equivalent to the starting day of the period in the month of expiration, the last day of the

month shall be considered the deadiine. If the last day is not a working day, then the deadline shall be
considered as having been extended to the following working day.

On the Notifications

Article 8.- The competent national office may set up a system of notification to adequately communicate its
decisions to the interested parties.

On the Language

Article 7 - Application petitions addressed to the competent national office shall be submitted in Spanigh.

Article 8.- All documents that are processed by the competent national offices shall be submitted in Spanish.
Otherwise, they shall be accompanied by unauthenticated Spanish translations. The competent national

office may, however, dispense with the presentation of the translations of those documents should it deem
this advisable.

On the Claim of Priority

Article 9.- The first application for an invention or utility model patent or for the registration of register an
industrial design or a trademark that is validly filed in another Member Country or with a national, regional,
or international authority to which the Member Country is linked by a treaty establishing an analogous right
of priority to that established in this Decision, shall confer on the applicant or the applicant's assignee the
right of priority in filing for a patent or registration on the same subject-matter in the Member Country. The

scope and effects of the right of priority shall be those provided in the Paris Convention for the Protection of
Industrial Property.

The right of priority may be based on a previous application filed with the competent national office in the
same Member Country, provided that a previous right of priority was not claimed in that application. In that

case, filing a subsequent application claiming priority shall mean abandoning the previous application in
respect of the subject matter that is common between the two.

Any application validly accepted for processing as provided for in Articles 33, 119, and 140 of this Decision
or in such treaties as are applicable, is acknowledged to confer the right of priority.

In order to qualify for that right, an application claiming priority shall be filed within the following unextendible
periods to be counted as from the filing date of the application whose priarity is claimed:

a) twelve months for patents on inventions and utility models; and,
b} six months for registrations of industrial designs and trademarks.

Article 10.- For the purposes of the previous article, a declaration shall be submitted accompanied by the
pertinent documentation claiming the priority of the previous application and stating its filing date, the office
to which it was submitied, when it was granted, and the number assigned to it, if known. The competent
national office may prescribe the payment of a fee for processing priority claims.

The declaration and the pertinent documentation shall be submitted together with or separatély from the

application within the following unextendible periods to be counted as from the filing date of the pricrity
claim:

a) in the case of patents on inventions or utility models: sixteen months; and,
b) in the case of applications for registration of industrial designs or trademarks: nine months.

Also to be presented are a copy of the application whose priority is claimed, certified by the issuing

authority, a certificate attesting to the application filing date issued by the same authority, and, if applicable,
the proof of payment of the prescribed fee.
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No formaiities in addition to those stipulated in this article shall be required for purposes of the right of
priority.

Article 11. - Failure to comply with the deadlines, present the documents, or pay the fee shall result in the
loss of the priority ciamed.

On Discontinuance and Abandonment

Article 12.- The applicant may discontinue the application at any time during the process. Discontinuance of
a patent or registration application shail bring the administrative proceeding to an end as of the declaration
of conclusion by the competent naticnai office and the assigned presentation date shall be lost.

if the discontinuance predates the publication of the application, that appiication shali not be published. in
the case of patents on inventions or utility models or the registration of an industrial design, the information

shall be kept confidential and may not be consulted without written consent from the applicant unless the
time-limit set forth in article 40 has been reached.

Article 13.- The stipulations of the previous article shall be applicable to the abandonment of the application
proceeding as pertinent.

TITLE 1l
ON PATENTS

CHAPTER |
On Patentability Requirements

Article 14.- The Member Countries shall grant patents for inventions, whether goods or processes, in all
areas of technology, that are new, involve an inventive step, and are industrially applicable.

Article 15.- The following shall not be considered inventions:

a) discoveries, scientific theories, and mathematical methods;

by Any living thing, either complete or partial, as found in nature, natural biological processes, and biological
material, as existing in nature, or able to be separated, including the genome or germ plasm of any living
thing;

¢} literary and artistic works or any other aesthetic creation protected by copyright,;

d} plans, rules, and methods for the pursuit of intellectual activities, playing of games, or economic and
business activities;

&) computer programs and software, as such,; and,
f) methods for presenting information.

Articie 16.- An invention may be deemed new when not included in the state of the art.

The state of the art comprises everything that has been made available to the public by written or oral

description, use, marketing, or any other means prior to the filing date of the patent or, where appropriate, of
the priority claimed.

Solely for the purpose of determining novelty, the contents of a patent application pending before the
competent national office and having a filing date or priority application date earlier than the date of the
patent or patent priority application under examination, shall likewise be considered part of the state of the
art, provided that the said contents are included in the earlier application when published or that the period
stipulated in Article 40 has concluded.

Article 17.- For the purposes of determining patentability, no account shall be taken of any disclosure of the
contents of the patent during the year priar to the filing date of the application in the Member Country or
during the year before the date of priority, if claimed, providing that the disclosure was attributable to:

a) the inventor or the inventor's assignee; _
b) a competent national office that publishes the contents of a patent application filed by the inventor or the
inventor's assignee in contravention of the applicable provision; or,

c) a third party who obtained the information direclly or indirectly from the inventor or the inventor's
assignee.
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Article 18.- An invention shall be regarded as involving an inventive step if, for a person in the frade with

average skills in the technical field concerned, the said invention is neither obvious nor obviously derived
from the state of the art

Article 19.- An invention shall be regarded as industrially applicable when its subject matter may be

produced or used in any type of industry; industry being understood as that involving any productive activity,
including services.

Articie 20.- The following shail not be patentable:

a) inventions, the prevention of the commercial exploitation within the territory of the respective Member
Country of the commercial exploitation is necessary to protect public order or morality, provided that such
exclusion is not merely because the exploitation is prohibited or regulated by a legal or administrative
provision,

b) inventions, when the prevention of the commercial exploitation within the respective Member Country of
the commercial exploitation is necessary to protect human or animat life or health or to avoid serious
prejudice to plant life and the environment, provided that such exclusion is not made merely because the
exploitation is prohibited or regulated by a legal or administrative provision:

¢} plants, animals, and essentially biological processes for the production of plants or animals other than
non-biclogical or microbiological processes:

d) diagnostic, therapeutic, and surgical methods for the treatment of humans or animals.

Article 21 .- Products or processes already patented and included in the state of the art within the meaning of

Article 16 of this Decision may not be the subject of new patents on the scle ground of having been put to a
use different from that originally contemplated by the initial patent.

CHAPTER I
On the Patent Owners

Article 22.- The right to a patent belongs to the inventor and may be assigned or transferred by succession.

Patent owners may be natural or judicial persons.
If several persons make an invention jointly, they shall share the right to patent it.

tf several persons make the same invention, each independently of the others, the patent shall be granted to
the person or assignee with the first filing date or, where priority is ciaimed, date of application.

Article 23.- Without prejudice to the provisions of national law in each Member Country, in the case of
inventions made in the course of an employment relationship, the employer, whatever its form and nature,

may transfer part of the economic benefits deriving from the innovations to the employee inventors in order
to promote research activily.

Entities receiving state funding for their research shall reinvest part of the royalties received from the
marketing of those inventions to generate a continuing supply of research funds and encourage researchers

by giving them a share of the proceeds from the innovations, in accordance with the legislation in each
Member Country.

Article 24 .- The inventor shall have the right to be cited as such in the patent or to oppose being so
mentioned.

CHAPTER il
On Patent Applications

Article 25.- A patent application may cover only one invention or a group of interrelated inventions that
constitute a single inventive concept.

Article 26.- Applications for patents shall be filed with the competent national office and shall contain:

a) the petition;
b} the description;
C) one or more claims;
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d} one or more drawings, if needed to understand the invention which, shall be considered an integral part
of the description;
€) a summary;
f) such powers of attorney as may be needed;
g} proof of payment of the prescribed fees;
h) a copy of the contract for access, if the products or processes for which a patent application is being filed
were obtained or developed from genetic resources or byproducts originating in one of the Member
Countries;
i} if applicable, a copy of the document that certifies the license or authorization to use the traditional
knowledge of indigenous, African American, or local communities in the Member Countries where the
products or processes whose protection is being requested was obtained or developed on the basis of the

knowledge originating in any one of the Member Countries, pursuant to the provisions of Decision 391 and
its effective amendments and regulations,

)} the certificate of deposit of the biological material, if applicable; and,

k) a copy of the document attesting to the transfer of the patent right by the inventor to the applicant or
assignee.

Article 27 .- The patent application petition shall be a form that shall include the following information:

a) the application for a patent grant;
b) the applicant's name and address;

c) the nationality or address of the applicant and, should the applicant be a judicial person, the place of
incorporation;

d) the name of the invention;

e} the name and address of the inventor, if a person other than the applicant;

f) the name and address of the applicant’s legal representative, if pertinent;

g) the signature of the applicant or of the applicant’s legal representative; and,

h) the date, number, and office of filing of any such application for a patent or other patent protection as may
have been filed or obtained abroad by the applicant or assignee in respect of part or all of the same
invention claimed in the application being filed in the respective Member Country, if pertinent.

Article 28.- The description of the invention shall be sufficiently clear and complete to be understood and for

the invention to be carried out by a person skilled in the art. The description shall contain the name of the
invention and the following information:

a) the technological sector to which the invention refers or in which it shall be applied;

b) prior technelogy known to the applicant that would help the invention to be understood and examined and
references to previous documents and publications that discuss the technology involved,

¢) a description of the invention in such a way that the technical problem and the solution provided by the

invention may be understood, explaining the differences and possible advantages with respect to previos
technology.

d) a brief descripticn of the drawings if there are any,
e) a description of the best method known to the applicant for carrying out the invention, w;th the use of
examples and references to the drawings if they are pertinent; and,

f) a statement as to how the invention meets the condition of being capable of industrial application, if this is
not ¢lear from the description or the nature of the invention itself.

Article 29.- Where the invention refers to a product or a process involving biclogical material and the
invention cannot be understood and carried out, as described, by a person skilled in the art, it must be
accompanied by a deposit of the said material.

The material shall be deposited by the filing date in the Member Country or, where priority 15 claimed, the
date of application. Deposits with an international authority recognized under the 1977 Budapest Treaty on
the International Recognition of the Depasit of Microorganisms for the Purposes of Patent Procedure or any

other institution acknowledged by the competem national office as appropnate for this purpose shall be
valid.

In such cases, the name and address of the depositary institution, the date of deposit, and the number
assigned by that institution to the deposit shall be included in the description.

The deposit of biological material shall be valid for granting a patent only if it is carried out in such a way that

any interested person may obtain samples of that material by the date of expiration of the period stipulated
in article 40, at the latest.
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Article 30 .- Claims shall specify the subject matter for which patent protection is sought. They must be
stated clearly and concisely and be fully substantiated by the description.

Claims may be independent or dependent. A claim shall be independent when it defines the subject matter
in respect of which protection is sought without referring to any previous claim. A dependent claim, on the
other hand, defines the subject matter for which protection is sought by referring to a prior claim. A claim
referring to two or more previous claims is considered a multiple dependent ciaim.

Article 31.- The summary shall consist of a synthesis of the technical explanation given in the patent
application. That summary shall be used to provide technical information only and shalt have no effect
whatscever on the interpretation of the scope of protection conferred by the patent.

Articie 32.- No Member Country may require the fulfillment of patent application requirerﬁents additionat to
or other than those set forth in this Decision.

Without prejudice to the foregoing, should the competent national office, during the processing of the

application, have any reasonable doubts about any of the elements included. it may request the applicant to
provide the necessary substantiating evidence.

Article 33.- The date of its receipt by the competent national office shall be considered the application filing
date, providing that the application contained the following elerments:

a) a statement that the applicant is applying for a patent:

b) data identifying the applicant or person filing the application or that shall enable the competent national
office to communicate with that person;

¢) a description of the invention,
d) the drawings, if pertinent; and,
e) the proof of payment of the prescribed fees.

Failure to comply with any of the requirements specified in this article shall cause the competent national
office to reject the application for processing and no filing date shall be assigned to it.

Article 34.- The applicant for a patent may, at time during the processing, request the modification of the

application, but that modification may not involve extending the scope of protection beyond. the use
indicated in the initial application.

The applicant may, likewise, request the correction of any material error.

Article 35.- Patent applicants may, at any time during the processing, request the conversion of their
applications for an invention patent into apphications for a utility model patent. That change in application
shall be possible only if the nature of the invention permits that conversion.

An applicant may submit a petition for conversion of an application one time only. The converted application
shall keep the original filing date.

The competent national offices may, at any stage of the processing, suggest that the applicant make a

convertion in the patent being applied for and order an additional fee to be paid for filing the application for
its conversion.

The applicant may accept or reject the suggestion on the understanding that if it is rejected the application
shall continue to be processed as originally filed for,

Article 36.- Applicants may, at any time during the processing, divide their applications into two or more

divisionzl applications, but none of these may have the effect of extending the scope of protection beyond
the use indicated in the initial application.

The competent national office may, at any time during the process, ask the applicant to divide the
application if it fails to comply with the requirement for the unity of the invention.

Each divisional application shall be entitled to keep the original filing date or, where priority is claimed, the
initial date of application.
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Where muitiple or partial priorities are claimed, the applicant or the competent national office shall state

what priority date or dates shall be applicabie to the subject matters that each of these divisional
applications shall cover.

For the purposes of the division of an application, the applicant shali file the necessary documents to
complete each of the resulting applications.

Article 37.- The applicant may, at any moment during the processing, combine two applications into a single

one, but this combination may not involve extending the scope of protection beyond the use indicated in the
initial application.

No combination shall be permitted if the merged applications fail to comply with the requirement for the unity
of the invention stipulated in article 25.

The combined application shall be entitied to keep the original filing date or, where priority is claimed, the
initial date or dates of application.

CHAPTER IV
On the Processing of the Application

Article 38.- The competent national office shall examine the application within 30 days foltowing its filing to
ascertain whether it meets the conditions of form specified in articles 26 and 27.

Article 39.- if the examination of form reveals that the application does not fulfill the requirements referred to
in articles 26 and 27, the competent national office shall request the applicant to complete those
requirements within a period of two months following the date of notification. That period may be extended
once, upon request, for an equal length of time without loss of pricrity.

if, on expiration of the specified period, the applicant has failed to comply with the required conditions, the
application shalt be considered abandoned and shall lose its order of preference. Without prejudice to this,
the competent national office shall keep the information contained in the application confidential.

Article 40.- Within eighteenAmonths after the filing date in the Member Country concerned or, where priority
is claimed, after the date of application, the file shall assume a public nature and shall be open for

consultation, The competent national office shall accordmgly order the publication of thal application in
conformity with pertinent domestic provisions.

The applicant may request the publication of the application at any time after the examination of its form has

been concluded, notwithstanding the stipulation of the previous paragraph In that case, the competent
national office shall order its publication.

Aricle 41.- A patent application file may not be consulted by third parties until the end of a period of
eighteen months computed from its filing date, unless written consent has been obtained from the applicant.

Persons able to prove that the applicant for a patent has scught to assert against them rights deriving from
that application may consult the file prior to publication without the consent of the said applicant.

Article 42.- Within a period of 60 days following the date of publication, any person with a legitimate interest
may, one time only, submit valid reasons for contesting the patentability of the invention.

The competent national office shall grant once, upon request, a sixty-day extension in which to provide valid
reasons for that opposition.

Reckless cbjections may be sanctioned if so stipulated by domestic law.

Article 43 .- if any objections have been lodged, the competent national office shall request that the applicant
present its arguments, submit documents, or rewrite the invention claims or description, as they see fit,
within sixty days following that notification.

The competent national office shall grant applicants once only, upon request, a sixty-day extension in which
to make their defense against the objections that have been presented.
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Article 44 - The applicant shall request an examination be made of the patentability of the invention within
six months after publication of the application, regardless of whether or not any objections have been filed.
Member Countries may charge a fee for making the examination. i that period elapses without these
applicant having requested the examination, their applications shall be considered to have been abandonred.

Article 45.- Were the competent national office to ascertain that their inventions are not patentable or fail to
comply with any one of the requirements for granting patents stipulated in this Decision, it shall notify the

applicants accordingly. These shall respond to that notification within sixty days after the date of notification,
This period may be extended one time only for a period of thirty additional days.

The competent national office may notify applicants two or more times, pursuant to the preceding
paragraph, should it deem such notifications necessary for its examination of the invention's patentability.

If those applicants fail to file an answer to the notification within the stipulsted period or if, despite their

explanations, the impediments to granting the patent continue to exist, the competent national office shall
deny those patents.

Article 46.- The competent national office may request reports from experts or from scientific or
technological bodies that are considered suitable, to get their opinions on the patentability of the invention. It
may also, as it deems fit, request reports from other intellectual property offices.

If the examination of the patentability of the invention requires it, the applicant shall at the request of the
competent national office and within a period of no more than three months. submit one or several of the

following documents connected with one or more foreign applications referning to all or part of the invention
being examined:

a) a copy of the foreign application;

b) copies of the findings of the examinations of the novelty or patentability of the invention conducted with
respect to the foreign application in question;

¢) a copy of any patent or other patent protection that may have been granted on the basis of this foreign
application;

d} a copy of any order or decision that may have been handed down rejecting or denying the foreign
application; or,

e) a copy of any order or decision that may have been handed down annulling or invalidating the patent or
other patent protection that was granted on the basis of the foreign application.

The competent national ‘office may accepl the results of the examinations referred to under letter b) as
sufficient to certify that the conditions for the invention's patentability have been fulfilled.

It the applicant fails to submit the documents that have been requested within the period stipulated in this
article, the competent national office shall deny the patent.

Article 47 - The competent national office may, at the request of the applicant, suspend the processing of
the patent application if any one of the documents that are to be submitted pursuant to article 46 b) and c)
has not yet been cbtained by the applicant or is presently being processed by a foreign authority.

Article 48.- if the findings of the final examination are favorable, the patent shall be granted. If they are

partially unfavorable, the patent shall be granted only in respect of those claims that have been accepted. If
they are entirely unfavorable, the patent shall be denied.

Article 49.- For organizing and classifying their patents, the Member Countries shall use the International

Patent Classification established by the 1971 Strasbourg Agreement Concerning the Internationa! Patent
Classification, together with its effective amendments.

CHAPTER V
On the Rights conferred by Patents

Article 50.- Patents shall have a term of twenty years counted from the filing date of the corresponding
application in the Member Country.

Article 51.- The scope of the protection conferred by a patent shall be determined by the wording of the

Claims. The description and drawings, or the deposit of biological material where apphcable, shall be used
for the interpretation of the claims.
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Article 52.- A patent shall confer on its owner the right to prevent third parties not having the owner's
consent from the acts of;

a) where the subject matter of a patent is a product:

i) making the product;

i) offering for sale, selling, or using the product; or importing it for these purposes; and,
b) where the subject matter of a patent is a process:

i} using the process; or,

i} carrying out any of the acts that are specified under paragraph a) above with respect to a product
obtained directly by that process.

Aricle 53.- A patent owner may not exercise the right referred to in the previous articie with respect to the
{following acts:

a) acts carried out in & private circle and for non-commercial purposes;

b) acts carried out exclusively to experiment with the subject matter of the patented invention;

¢} acts carried out exctusively for the purposes of teaching or scientific or academic research;

d) the acts referred o in article 5bis of the Paris Convention for the Protection of Industrial Property;

e} where the patent protects biclogical material that is capable of being reproduced, except for plants, using

that material as a basis for obtaining a viable new material, except where the patented material must be
used repeatedly to obtain the new matenial.

Article 54.- A patent shall not confer on its owner the right to proceed against a third party making
commercial use of a product protected by a patent once that product has been introduced into the

commerce of any country by the owner or another person authorized by the right holder or with economic
ties to that patent owner.

For the purposes of the preceding paragraph, two persons shall be considered to have economic ties when
one of the persons is able to exercise a decisive influence on the cther, either directly or indirectly, with

- respect to the exploitation of the patent or when a third party is able to exert that influence over both
persons.

Where the patent protects biological material that is capable of being reproduced, the patent coverage shall
not extend to the biological material that is obtained by means of the reproduction, multiplication, or
propagation of the material that was introduced into the commerce as describéd in the first paragraph,
provided that it was necessary to reproduce, multiply, or propagate the material in order to fulfill the
purposes for which it was introduced into commerce and that the material so obtained is not used for
multiplication or propagation purposes.

Article 55.- Without prejudice to the provisions stipulated in this Decision with respect to patent nullity, the
rights conferred by a patent may not be asserted against a third party that, in good faith and before the
priority date or the filing date of the application on which the patent was granted, was already using or
exploiting the invention, or had already made effective and serious preparations for such use or exploitation.

tn such case, the said third party shall have the right to start or continue using or exploiting the invention, but

that right may only be assigned or transferred together with the business or company in which that use or
exploitation is taking place,

Article 56.- A patent grant or a patent application being processed may be assigned or transferred by
succession.

Any patent assignment or transfer shall be registered with the competent national office. Failure to register
shall render the assignment or transfer invalid with respect to third parties.

Patent assignments or transfers, in order be registered, shall be in writing.
Any interested party may file for registration of a patent assignment or transfer.

Article 57 - The owner of a patent or of a patent application that is being processed may license one or more
third parties to exploit the invention it covers.
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Any license that is granted for the exploitation of a patent shall be registered with the competent national
office. Failure to register shall render the license invalid with respect to third parties.

Licenses, in order to be registered, shall be in writing.

Any interested party may file for registration of a license.

The registered patent owner shall inform the competent national office about any change in the name or -

address of the right hoilder during the term of the license contract. Otherwise, any notification that may be
made on the basis of the data entered in the registry shall be considered vatid.

Article 58.- The competent national authority shall not register any license agreements for patent
exploitation that do not conform to the provisions of the Common Regime for the Treatment of Foreign

Capital and for Trademarks, Patents, Licenses, and Royalties, or that do not conform to Andean Community
or domestic antitrust provisions.

CHAPTER VI
On the Obligations of the Patent Owner

Article 59.- Owners of patents shall be under the obligation to exploit their patented inventions in any
Member Country, either directly or through a person they authorize to do so.

Article 60.- For the purposes of this Chapter, exploitation shall be understood to mean the industrial
manufacture of the patented product or the full use of the patented process, including the distribution and
marketing of the results thereof an a scale sufficient to satisfy the demands of the market. Exploitation shall
also be understood to mean the importation of the patented product, including its distribution and marketing,
where this is done on a scale sufficient to satisfy the demands of the market. Where the patent refers to a

process that does not result in a product, the requirements for marketing and distribution shall not be
enforced.

CHAPTER Wi|
On the Regime of Compulsory Licensing

Article 61.- At the expiry of a period of three years following a patent grant or of four years following the
application for a patent, whichever is longer, the competent national office fmay grant a compulsory license
mainly for the industrial manufacture of the product covered by the patent, or for full use of the patented
process, at the request of any interested party, but only if, at the time of the request, the patent had not
been exploited in the manner specified in articles 59 and 60, in the Member Country in which the license is
sought, or if the exploitation of the invention had been suspended for more than one year.

Compulsory ficenses shall not be granted if patent owners are able to give valid reasons for their failure to

act, which may be reasons of force majeure or an act of God, in accordance with the domestic provisions in
effect in each Member Country.

A compulsory license shall be granted only if, prior to applying for it, the proposed user has made efforts to
obtain a contractual license from the patent holder on reasonable commercial terms and conditions and {hat
such efforts were not successful within a reasonable period of time.

Article 62.- Decisions to grant a compulso
the patent owners have been notified to
days.

ry license, as stipulated in the previous article, shali be taken after
present their arguments as they see fit within the following sixty

The competent national office shall specify the scope or coverage of the license, and in particutar shall
specify the period for which it is granted, the subject matter of the license, the amount of the remuneration,
and the conditions for the payment thereof The remuneration shall be set at an adequate level in

accordance with the individual circumstances of each case and, in particular, the eccnomic value of the
authorization.

Opposition to a compulsory license shall not prevent its exploitation or have any effect on any periods that
may be running. The filing of an objection shall not prevent the patent owner, in the meantime, from

collecting the remuneration specified by the competent national office on the part unaffected by the
objection.
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Articie 83.- At the request of the owner of the patent or the licensee, the conditions governing the
compulsory license may be changed by the competent national office where new circumstances so dictate

and, in particular, when the patent hofder grants another license on terms that are more favorable than the
existing ones.

Article 64 .- The licensee shall exploit the licensed invention within a period of two years following the date
the license was granted, unless that licensee is able to give valid reasons for inaction consisting of force

majeure or an act of God. Otherwise, at the patent owner’s request, the competent national office shall
revoke the compulsory license.

Articlé 65.- Following the declaration by a Member Country of the existence of public interest, an
emergancy, or national security considerations, and only for so long as those considerations exist, the
patent may be subject to compulsory licensing at any time. In that case, the competent national office shall

grant the licenses that are applied for. The owner of the patent so ficensed shall be notified as soon as is
reasonably possible.

The competent national office shall specify the scope or extent of the compulsary license and., in particular,
_ the term for which it is granted, the subject matter of the license, and the amount of remuneration and the
conditions for its payment.

The grant of a compulsory license for reasons of public interest shall not reduce the right of the patent
owner to continue exploiting it.

Article 66.- The competent national office may, either ex officio or at the request of a party, and after having
obtained the consent of the national antitrust authority, grant compulsory licenses where practices are noted
that are detrimental to the exercise of free competition, especially where they constitute an abuse by the
patent owner of a dominant position in the market.

The need to correct anti-competitive practices shall be taken into account in determining the amount of
remuneration to be paid in such cases.

The competent naticna! office shall refuse termination of a compulsory license if and when the conditions
which led to the granting of the license are tikely to recur,

Article 67 - The competent national office shall grant a license, upon request by the owner of a patent whose
exploitation necessarily requires the use of another patent, and that right holder has been unable to secure
a contractual license to the other patent on reasonable commercial terms. That license shall, without
prejudice to the provisions of article 68, be subject to the following conditions:

a) the invention claimed in the second patent shall involve an important technical advance of considerable
economic significance in relation to the invention claimed in the first patent;

b) the owner of the first patent shall be entitied to a cross-license on reascnable terms to use the invention
claimed in the second patent; and,

c) the license authorized in respect of the first patent shall be non-assignable except with the assignment of
the second patent.

Article 68.- In addition to the conditions provided for in the preceding articles, compulsory licenses shall be
subject to the following:

a) they shall be non-exclusive and may not be sublicensed,

b) they shall be non-assignable, except with the part of the business cor goodwill which permits its industrial
use. This shall be evidenced in writing and registered with the competent national office. Otherwise, those
assignments or transfers shall not be legally binding;

c) they shall be liable, subject to adequate protection of the legitimate interests of the persons so authorized,
to be terminated if and when the circumstances which led to them cease {0 exist and are unlikely to recur;

d) their scope and duration shall be limited to the purposes for which they were authorized:

e) in the case of patents protecting semi-conductor technology, a compulsory license shall be autheorized
only for public non-commercial use or to remedy a practice declared by the competent national authority to
be anti-competitive in accordance with articles 65 and 66; .

f) they provide for payment of adequate remuneration according to the circumstances of each case, taking
into account the economic value of the license, without prejudice to the stipulations of article 66; and,

g) they shall be used predominantly for the supply of the domestic market.
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Article 69.- Compulsory licenses that fail to comply with the

provisions of this Chapter shall be devoid of any
legal effect whatsoever,

CHAPTER VIlI
On Acts Subsequent to the Grant

Article 70.- A patent owner may request the competent national office to modify the patent in order to enter
any change in the name, address, residence or other information about the rights holder or the inventor or to

amend or fimit the scope of one or more of the claims. The owner of the patent may, likewise, request that
any material errcr in the patent be rectified.

The provisions in respect of the modification or correction of an application shall be applicable as pertinent.

Article 71.- The owner of a patent may, through a declaration addressed to the competent national office,
withdraw one or more patent claims or a claim to the patent as a whole. That withdrawal shall become
effeclive as of the date the respective declaration is received.

Article 72.- The owner of a patent may divide it into two or more fractional patents. The provisions regarding
the division of an application shall be applicable to that of patents, in ail pertinent matters.

Article 73.- A patent owner may also combine two or more patents. The provisions regarding the
combination of applications shall be applicable to these patents, in all pertinent matters. :

Article 74.- The competent national office may establish the fees on acts carried out after the patent grant.

CHAPTER I1X
On the Invalidation of the Patent

Article 75.- The competent national authority may, either ex officic or at the request of a party, and at any
time, declare a patent null and void, where:

a) the subject matter of the patent is not an invention according to the requirements stipulated in article 15;
b) the invention fails to comply with the requirements for patentability set out in article 14:

¢) the patent was granted for an invention covered by article 20;

d} the patent fails to disclose the invention, as required by articie 28 and, if pertinent, article 29;

e} the claims included in the patent are not fully substantiated by the description provided:

f) use of the patent granted has been broader than was indicated in the original application and requires
having to extend its scope of protection:

g) when pertinent, the products or processes in respect of which the patent is being filed have been
obtained and developed on the basis of genetic resources or their byproducts originating in one of the
Member Countries, if the applicant failed to submit a copy of the contract for access to that genetic material;
h) when pertinent, the products or processes whose protection is being requested have been obtained or
developed on the basis of traditional knowledge belonging to indigenous, African American, or local
communities in the Member Countries, if the applicant has failed to submit a copy of the document certifying
the existence of a license or authorization for use of that knowledge originating in any one of the Member
Countries; or,

i} there are grounds for absolute invalidation according to domestic legislation covering administrative acts.

Where the grounds specified above are applicable only to some of the claims or some parts of a claim,

invalidation shall be pronounced only in respect of those claims or those parts of the said claim, as the case
may be.

The patent, claim, or part of a claim that has been invalidated shali be deemed null and void as from the
filing date of the patent application.

Article 76.- Where defects in administrative acts fail to produce absolute invalidation as specified in the
preceding article, those acts shall be relatively invalidated. In such cases, the competent national authority

shall, in conformity with domestic legislation, declare them null and void within a period of five years counted
from the patent grant date. ‘

Article 77 - The competent nationat authority may, where a patent has been granted to a person who has no
right to it, annul that patent. Invalidation proceedings may be initiated only by the person who has a right to
obtain that patent. That right of action shal! lapse five years after the patent grant date or two years following
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the date on which the person to whom that right belongs learned about the use of the invention, whichever
period expires first.

Article 78.- In invalidation proceedings, the competent national authority shall request the patent owners to
present arguments and submit the proof they deem advisable.

Where that authority under the domestic law of a Member Country is the competent national office, the

patent owner shall present the arguments and submit the proof referred to in the previous article within a
period of two months after being notified thereof.

Before the expiry of the period stipulated in the pre\}ious article, the interested party may request an
extension of two additional months.

Once the periods stiputated in this article have expired, the competent nationat office shall rule on the
patent's invalidation and inform the parties of its decision.

Article 78.- The competent national authority may, where necessary to rule on the invalidation of a patent,

request the patent owner to submit one or more of the documents referred to in article 46 with regard to the
patent that is the subject matter of the proceeding.

CHAPTER X
On the Lapsing of the Patent

Article 80.- Annual fees prescribed by the competent national offices shall be paid in advance in order to
keep a patent in force or to maintain a pending patent application, as the case may be.

The deadline for payment of each annual fee shall be the last day of the month of presentation of the
invoice. Two ar more annual fees may be paid in advance.

Annual fees shall be paid within a grace period of six months after the starting date of the correspanding

annual period, together with the prescribed surcharge. The patent or pending application shall remain in full
force during the grace period.

Failure to pay an annual fee as stipulated in this article shali result in the legal tapsing of the patent or the
patent application.

TITLE W1
ON UTILITY MODELS

Article 81.- Any new shape, configuration, or arrangement of components of any device, tool, implement,
mechanism or other object, or any part thereof, that permits improved or different operation, use, or
manufacture of the object incorporating it, or that endows it with any utility, advantage, or technical effect
that it did not have previously shall be considered a utility model.

Utility models shall be protected by patents.

Aricle 82.- The following shall not be considered utility models: sculptures, architectural works, or objects
that are purely agsthetic in nature.

Processes and materials excluded from patent protection may not be the subject matter of utility mode!
patents.

Article 83.- An applicant for a utility model patent may request its conversion into an invention patent or
registration of an industrial model, provided that the subject matter of the original application so permits. In
the tatter case, it shall be necessary to fulfill the requirements stipulated in article 35.

Article 84.- The duration of the utility model shall be ten years, as of the application filing date in the Member
Country concerned.

Article 85.- The provisions of this Decision in respect of invention patents shall be applicable to utility mode!
patents, as pertinent. The only exceptions are the processing periods, which shall be reduced to one-half

their length. Without prejudice to the foregoing, the period stipulated in article 40 shall be shortened to
twelve months.
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TITLE WV
ON THE LAYOUT-DESIGNS (TOPOGRAPHIES) OF INTEGRATED CIRCUITS
CHAPTER |
Definitions

Article 86 .- The following definitions shall apply for purposes of this Title:

@) integrated circuit. a product, in final or intermediate form, of which at least one element is an active

element and some or all of whose interconnections are an integral part of the body or surface of a piece of
material that is intended to be used electronically;

b) layout-design: the three-dimensional arrangement of the elements, regardless of form, of which at least
one is an active element, and their interconnection into an integrated circuit. as well as that three-
dimensional arrangement prepared for use in an integrated circuit to be manufactured.

CHAPTER Il
On the Requirements for Protection of Layout-Designs of Integrated Circuits

Article 87 .- A layout-design shall be protected if it is an original design.

A lay-out design shall be considered original when it is the result of its creator's intellectual efforts and is not
in common use in the integrated circuit industry.

Where composed of two or more elements in common use in the integrated circuit industry, a layout-design

shall be considered original only if the combination of those elements, as an assembly, meets this
requirement.

CHAPTER Il
On the Right Holders

Article 88.- The right to register a layout-design of an integrated circuit belongs to its designer. That right
may be assigned or transferred by succession

tf two or more persons jointly prepare a Iayout—design, those persons shall share the right to protect it,

The right to protection of a layout-design created under a project or service contract entered into for this
purpose or within the framework of an empioyment relationship in wich the designer has such function, shall

correspond to the person who contracted for the project or service, or the employer, unless otherwise
stipulated under a contract.

CHAPTER 1v
On the Appiication for Registration

Articie 89.- The application to register a layout-design of an integrated circuit shall be filed with the
competent national office and shail contain the following information:

a) the petition;

b} a copy or drawing of the layout-design and, if commercially exploited, a sample of that integrated circuit:

c) if pertinent, a statement of the date of first commercial expioitation of the integrated circuit anywhere in
the world;

d) if pertinent, the statement of the year the integration circuit was created;
€) a description of the electronic operation to be performed by the integrated circuit in the layout-design;
f) copies of any applications for registration or other protection filed for or obtained abroad by the applicants

or their assignees, referring to all or part of the layout-design for which a registration application is being
filed in the Member Country; :

g) such powers of attorney as may be needed; and,
h) a proof of payment of the prescribed fee.

Article 90.- The petition to register an application for a layout-design of an integrated circuit shall be a form
and shall include the following information:

a) the request for the registration;
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b} the name and address of the applicant; .
c) the naticnality or address of the applicant and, if the applicant is a juridical person. the site of
incorporation; '
d) the name and address of the creator of the layout-design, if a person other than the applicant;
e} the name and address of the applicant’s legal representative, if pertinent;
f) the date, number, and office where any other application for registration or other protection was filed or

obtained abroad by the applicant or assignee in respect of all or part of the same layout design being
applied for in the Member Country, if pertinent; and,

g) the signature of the applicant or the applicant's legal repres'entative.

Article 91.- Where the layout-design for which a registration application has been filed includes an industrial
secret, the applicant shall file, in addition to the graphic representation required, a representation of the

layout omitting, erasing, or distorting the parts containing that secret. It is necessary for the remaining parts
to be sufficient to allow for identification of the layout-design.

Article 92.- The date of reception of an application by the competent national office shall be considered its
filing date, provided that the application contained at least the following elements:

a) an express or implicit statement that the application is being filed for the registration of a layout-design;
b) data that shall permit identification of the applicant or person filing the application or enable the
competent national office to communicate with that person;

c) a graphic representation of the layout-design for which registration is being applied for; and
d) the proof of payment of the prescribed fees.

Failure to comply with any one of the requirements specified in this article shall result in refusal by the
competent national to process the application and no filing date shail be assigned to it.

CHAPTER V
On the Processing of the Application

Article 93.- The competent national office shall examine whether the subject matter of the application
constitutes a layout-design as defined in article 86 and whether the application contains the information
requested in articles 89, 80, and 91. The compelent national office shall not examine the originality of the
layout-design ex officio, uniess reasoned opposition to the application has been presented.

Should any omission or defect be noted, the applicant shall be admonished to make the necessary
correction within a period of three months, and that failure 1o do so shall be considered abandonement and
shall be placed in the archives ex officio. If the applicant does not make the correction within the allotted
period, the competent national office shall make that warning effective through a reasoned decision.

Article 94.- Having examined the application, the competent national office shall order its announcement
through the publication in the official government gazette of a notice to be paid by the interested party.

The pertinent provisions in respect of applications for investment patents shall be applicable to the
publication of the notice.

Article 95.- Any interested person may lodge a substantiated objection with the competent national office,

including information and documents that would be useful for ascertaining the registerability of a layout-
design.

Pertinent provisions in respect of applications for invention patents shall be applicable to the objections.

Article 96.- If the stipulated requirements are fulfilled, the competent national office shall register the layout
design and issue a registration certificate containing the data included in the corresponding registry.

CHAPTER Vi
On the Rights conferred by Registration

Article 97.- If the layout-design has been exploited commercially anywhere in the world, the application for
registration shall be filed with the competent national office of the Member Country concerned within a

period of two years from its first commercial exploitation. If the application is filed after the expiration of that
period, the registration shall be denied.
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A layout-design not having been commercially exploited anywhere in the world ma
applied for to a competent national office of a Member Country no later
the year the layout was created. !f the application is filed after that perio
be denied.

y be registered only if
than 15 years after the last day of

d has expired, its registration shall

Article 98.- Exclusive rights over a re

gistered layout-design shall have a duration of ten years from the
oldest of the following dates:

a) the last day of the year the layout-desi
b) the filing date of an application for re
concerned.

gn was first commercially exploited anywhere in the warld, or
gistration with the competent national office of the Member Country

The term of protection of a registered layout-design shall lapse in any case at the conclusion of & period of
15 years counted fram the last day of the year in which the layout-design was created.

Article 99.- The protection shall be applied irespective of whether the integrated circuit in which the

protected layout-design has been incorporated has been manufactured and irrespective of whether the
layout-design has been incorporated into an integrated circuit.

Registration of a layout-design of an inte

grated circuit confers on its holder the right to impede third persons
from performing any of the following acts

a) reproducing, through incorporation inio an integrated circuit or in any other way, all or part of the
protected layout-design that complies with the requirements for originality stipulated in article 87:

b) marketing, importing, offering for sale, selling, or otherwise distributing 2 protected layout-design or an
integrated circuit in which a protected layout-design is incorporated; or
c) marketing, importing, offering for sale, selling, or otherwise distributing an article incorporating such a
protected integrated circuit, only insofar as it continues to contain an untawfully reproduced layout-design.

Protection conferred by registration shall cover only the layout-design itself, and shall not extend to any
idea, process, system, technique, or data encoded or incorporated into the layout-design.

Article 100.- The right conferred by registration of the layout-

having industrial or commercial purposes. Registration shall
acts:

design only may be asserted against acts
not confer the right to impede the following

a) acts carried out in a private circle and for non-commercial purposes;

b) acts carried out exclusively for purposes of evaluation, analysis, or experimentation:

¢) acts carried out exclusively for purposes of teaching or scientific or academic research;

d} acts referred to in article 5 of the Paris Convention for the Protection of Industrial Property.

Article 101.- Registration of a layout-design shall not give the holder th
engaging in acts of commerce in respect of registered layout-
protected layout-design is incorporated, or articles containing thos
of the layout-design into the commerce of any country by the rig
consent of or having economic ties to that right holder.

€ right to prevent third parties from
designs, integrated circuits in which a
e integrated circuits after the introduction
ht holder or by any other person with the

For purposes of the preceding paragraph, two persons shall be considered to have economic ties when one
of the persans is able to exercise a decisive influence over the other, either directly or indirectly, with respect
to exploitation of the layout-design, or when a third party is able to exert that influence over both Persons.

Article 162.- The right holder 1o a registered layout-desi
acts of industrial or commercial exploitation in respect of
the evaluation or analysis of the protected layout
requirements for ariginality stipulated in Article 8
integrated circuits in which
integrated circuits.

gn may not prevent a third party from engaging in
a layout-design created by another person through
-design, where the layout-design thereby created fuifills the
7. Nor may that right holder prevent those acts in respect of
the layout-designs so created are incorporated or of articies incorporating those

Article 103.- The right holder of a registered layout-

the acts cited in article 99 with respect to another |
identical.

design may not prevent a third party from carrying out
ayout-design originally created by a third party, even if
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Article 104.- Performance of any of the acts referred to in article 99 in respect of an integrated circuit
incorporating an unlawfully reproduced layout-design or any article incorporating such an integrated circuit
shall not be considered an infringement of rights to a registered design, where the person performing or
ordering such acts did not know and had no reasonable ground to know, when acquiring the integrated
circuit or article incorporating such an integrated circuit, that it incorporated an unlawfully reproduced layout-
design. After the time that such person has received sufficient notice that the tayout-design was uniawfully
produced, that person may continue to perform any of the acts with respect to the stock on hand or ordered
before such time, but shall be liable to pay the right holder a sum equivalent to a reasonable royalty such as
would be payable under a freely negotiated license in respect of such layout-design.

Article 105.- A fayout-design registration that has been granted or is being processed may be assigned or
transferred by successich.

Any assignment or transfer of a layout-design registration shall be fited with the competent national office.
Failure to register that assignment or transfer shall render it legally invalid in respect of third parties.

Assignments or transfers, in order to be registered, shall be in writing.

Any interested person may apply for registration of an assignment or transfer.

CHAPTER Vi
On the Licensing System

Article 106.- The right hoider for a layout-design that is registered or for which registration has been filed
may license one or more parties to exploit that lay-out design.

Any license to use the layout-design shall be registered with the competent' national office. Failure to
register the license shall render it invaiid with respect to third parties.

Licenses, in order to be registered, shall be in writing.
Any interested party may file for registration of a license.

The registered right holder shall inform the competent national office of any change in the name or address
of the registered layout-design right holder during the term of the licensing contract. Otherwise, any
notification that may be made on the basis of the data entered in the registry shall be considered valid.

Article 107 .- The competent national authority may, given a lack of exploitation or for reasons of public
interest, in pasticular a national emergency, or for public health or natural security considerations, or to

remedy an anti-competitive practice, and at the request of an interested party or of a competent authority,
order the following at any time:

a) that layout-designs that are registered or for which registration has been filed shall be used or exploited
industrially or commercially by a government institution or by one or more public or private legal entities that
have been expressly appointed to do so; or

b) that the said layout-design shall be subject to the granting of one or more compuisory licenses, in which

case the competent authority may grant such a license to any person who applies for it, subject to the
conditions that have been stipulated for that purpose.

The conditions that have been stipulated for granting compulsory licenses with respect to invention patents
shall be applicable to the granting of a compulsory licenses in regard to a layout-design.

CHAPTER VIIi
On the Invalidation of the Registration

Agicle 108.- The competent national authority may, either ex officio or at the request of a party and at any
time, declare the registration of a layout-design null and void, where:

a) the subiject matter of the registration is not a layout-design according 1o the requirements stipulated in
aricle 86;
b} the registration fails to comply with the requirements for protection set forth in article 87;

¢) the registration was granted for a layout design applied for after the expiration of one of the periods
established in article 97; or,
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d) there are grounds for declaring the registration to be null and void accordin

g to domestic legislation
covering administrative acts.

Where the grounds specified above are applicable to only a part of the layout-design, invalidation shall be
pronounced only in respect of that part, as pertinent, leaving the registration valid for the other

parts,
provided that as a whole the layout-design complies with the requirements for originality stipulated in article
87.

The layout-design or the part of it that has been invalidated shal be deemed n
date of the application for its registration.

ull and void as of the filing
Article 109.- Where defects in administrative acts fail to produce absolute invalidation as specified in the
preceding article, those acts shall be invalidated relatively. In such cases, the competent national authority

may, in conformity with domestic legislation, declare them null and void within a period of five years counted
from the date of registration.

Article 110.- The competent national authority may. where a layout- design registration has been granted to
a person that has no right ta it, annul that registration. The invalidation proceeding may be brought only by
the person with a right to registration of that layout-design. That right of action shalt lapse five years from the
date the registration was granted or two years following the date on which the person to whom that right

belongs learned about the marketing in the Member Country of the product incorporating that layout-design,
whichever period expires first.

Article 111 - In invalidation proceedings, the competent national authority shall request registered right
holders to present their arguments and submit the proof they deem advisable.

Where that authority, under the domestic law of a Member Country, is the competent national office, the

registered right holder shall present the arguments and submit the proof referred to in the previous article
within a period of two months following notification.

Before the expiration of the period stipulated in the previous article, the interested party may request an
extension of two additional months.

Once the periods stipulated in this anticle have expired, the corhpetent national office shall rule on the
invalidation of the registration and notify the parties of its decision.

Article 112.- The competent national authority may, where necessary to rule on the invalidation of a
registration, request the right holder to submit one or more of the documents referred to in article 89 with
regard to the registration that is the subject matter of the proceeding.

TITLE V
ON INDUSTRIAL DESIGNS

CHAPTER |
On Reguirements for Protection

Article 113.- The particular appearance of a product that resuits from any arrangement of lines or

combination of colors, or any two-dimensional or three-dimensional outward shape, line, outline, form,

texture, or material, without the intended use or purpose of the said product being therebry changed, shall be
considered an industrial design.

Article 114.- The right to register an industrial desi
transferred by succession.

gn belongs to the designer and may be assigned or
Registration right holders may be natural persons or legal entities.
If several persons make an industrial design jointly, they shall share the right to its registration.

If severai persons make the same industrial design, each independently of the others, registration shall be
granted to the person or assignee with the first filing date or, where priority is claimed, date of application.

Article 115.- industrial designs that are new shall be registrable.
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An industrial design shall not be considered new if, before the filing date or validly claimed priority date, it
has been made accessible to the public in any place or at any time, by description, use, or any other means.

An industrial design shall not be new by virtue of the mere fact that it embodies secondary differences in

relation to earlier creations, or that it refers to a category of products different from that to which the said
creations belong.

Article 116 - The following creations shali not be registrable:

a) industrial designs when, the prevention of the commercial exploitation of which within the territory of the
Member Country where registration is being applied for, is necessary to protect morality or public order. To
those ends, commercial exploitation of an industrial design shall not be considered contrary to morals and
public order merely by reason that the exploitation is prohibited or regulated by a legal or administrative
provision;

b) industrial designs the appearance of which was dictated essentially by technical or functional
considerations and that fail to incorporate any arbitrary contribution by the designer; and,

c) industrial designs that consist only of a form the exact reproduction of which proved necessary in order to
permit the mechanical assembly or connection of the product incorporating the design with another product
of which it is a part. This prohibition shall not be applicable to products in which the design consists of

another way to permit the assembly or the multiple connection of the product or of its connection within a
modular system.

CHAPTER Il
On the Registration Procedure

Article 117.- An application to register an industrial design shall be filed with the competent nationai office
and shall contain the following:

a) the petition;

b) a graphic or photographic representation of the industrial design. This representation, in the case of two-
dimensional designs incorporated onto a flat material. may be replaced by a sample of the product
incorporating the design; .

c) such powers of attorney as may be needed; '

d) proof of payment of the prescribed fees.

e) a copy of the document recording the ceding or transfer to the applicant of the right to register the
industrial design, if applicable; and,

f) copies of any applications for registration or other protection of an industrial design filed abroad by the

applicant or assignee in respect of the same design for which a registration application or claim is being filed
in the respective Member Country.

Article 118.- The petition for the industrial design registration application shall be a form and shait include
the following information:

a) the request for registration of the industrial design;
b) the name and address of the applicant;
¢) the nationality address of the applicant and, if the applicant is a legal entity, the site of incorporation;

d) an indication of the kind or type of product to which the design shall be applied and the category and sub-
category of such products;

e) the name and address of the designer, if other than the applicant,

f) the date, number, and identification of the office where any applications for registration or other protection
of an industrial design were filed or obtained abroad by the applicant or assignee in respect of the same
design claimed in the application being filed in the respective Member Country, if applicable;

g) the name and address of the applicant’s legal representative, if pertinent; and,

h) the signature of the applicant or the applicant’s legal representative.

Article 119.- The date of its receipt by the competent national office shall be considered the appiication filing
date, provided that the application contained at least the foliowing eiements:

a) a statement that the applicant is filing for the registration of an industrial design;

b) data identifying the applicant or person filing the application that will enable the competent national office
to communicate with that person;
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¢) a graphic or photographic representation of the industrial design. This representation, in the case of two-
dimensional designs incorporated onto a flat material, may be replaced by a sample of the product
incorporating the design; and,
d) a proof of payment of the prescribed fees.

Failure to comply with any of the requirements specified in this article shall cause the competent national
office to reject the application for processing and no filing date shall be assigned to it.

Article 120.- The competent national office shall examine the application within 15 days following the filing to
asceriain whether it meets the terms and conditions conditions of form specified in articles 117 and 118.

if the examination of terms and conditions reveals that the application does not fulfill the requirements
referred to in the preceding paragraph, the competent national office shall notify the applicant to complete

those requirements within @ period of thirty days following the date of notification. The said pericd may be
extended once, upon request, for an equal length of time without loss of priority.

If, on expiration of the specified period, the applicant has failed to comply with the required conditions, the
application shall be considered abandoned and shall lose its order of priority. Without prejudice to this, the
competent national office shall maintain the information contained in the application confidential.

Articie 121.- If the application fulfills the stipulated requirements, the competent national office shall order its
publication.

Article 122.- Within a period of thirty days following the date of publication, any person with a legitimate
interest may, one time only, present valid reasons for contesting the registration of industrial design.

The competent national office shall grant such persons once, upon request, an additional period of thirty
days in which to present valid reasons for their opposition.

Reckless objections may be sanctioned if so stipulated by domestic legislation.

Article 123.- If any objections have been lodged, the competent national office shall request that the

applicants present their arguments or submit documents, as they see fit within thirty days following that
notification.

The competent national office shall, upon request, grant an additional period of thirty days in which to make
a defense against the objections that have been raised.

Article 124.- Upon expiration of the period stipulated in the preceding article or should no objections have
been raised, the competent national office shall conduct an examination to ascertain whether the subject
matter of the application complies with the requirements estabiished in articles 113 and 116.

The competent national office shall not make an examination ex officio of the novelty of the subject matter of

the application it no valid reasons are presented based upan the existence of a prior right or the novelty of
the industrial design.

Without prejudice to the foregoing, if the lack of novelty of an industrial design is glaringly obvious, the
competent national office shall reject the application ex officio.

Article 125.- An application for registration of an industrial design may not be consulted by third parties until

publication has been ordered at the conclusion of the stipulated period, except where written consent has
been obtained from the applicant. '

Any parties who prove that the application for registration of an industrial design is attempting to use against
them of rights conferred on the applicant for registration of an industrial design by the said application may
-consult the file before its publication without the consent of the applicant.

Article 126.- The competent national office shall grant the registration of the industrial design and issue the
corresponding certificate to the rights holder upon fulfillment of the stipulated requirements. Failure to
comply with those requirements shali cause the competent national office to reject the application.
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Article 127.- Member Countries shall use the International Classification for Industrial Designs established
by the Locamo Agreement of October 8, 1968 and its effective amendments to organize and classify
industrial designs.

CHAPTER I
On the Rights conferred by Registration

Article 128.- Registration of an industrial design shall be for a term of ten years, counted from the filing of
the application in the Member Country.

Article 129.- Registration of an industrial design shall confer on the owner thereof the right to prevent third
parties from making use of the design concerned. By virtue of that prohibition, the owner of the registration
shall be entitied to proceed against any third party who, without the consent of the right holder,

manufactures, imports, offers for sale, markets, or makes commercial use of products that incorporate or
reproduce the industrial design.

Registration shall likewise confer the right o proceed against any person who produces or markets an

article whose design only presents minor differences with respect to the protected design or where
appearence is the same as the latter protected design.

Article 130.- The protection accorded to an industrial design shall not apply to elements or characteristics of

the design dictated essentially by technical or functional considerations or that fail to incorporate any
arbitrary contribution by the designer.

The protection accorded to an industrial design shall not apply to the exact reproduction of such elements or
characteristics as may be needed to allow the product incorporating the design to be mechanically
assembled or joined to another product of which it is a part. This restriction shali not apply where the design
assumes a particular form to allow for the assembly or multiple connections of the products or the
connection of those products within a modular system.

Article 131.- Registration of an industrial design shall not confer the right to proceed against a third party
who makes commercial use of a product incorporating or reproducing the design once it has been

introduced into the commerce of any country by the right holders or another person authorized by them or
with economic ties to those right holders.

For purposes of the preceding paragraph, two persons shall be considered to have economic ties when one
- of the persons is able to exercise a decisive influence over the other, either directly or indirectly, with respect

to the exploitation of the industrial design, or when a third party is able to exert that influence over both
persons. :

Article 132.- The competent national authority may, either ex officio or at the request of a party and at any
time, declare the registration of an industrial design null and void, when:

a) the subject matter of the registration is not an industrial design according to the requirements established
in article 113;

b} the industrial design fails to comply with the requirements for protection set forth in article 115;

c) the registration was granted for subject matter that is excluded from protection by the stipulations of
article 1186; or,

d) there are grounds for declaring the registration null and void accerding to domestic legislation covering
administrative acts.

Article 133.- The provisions stipulated in articles 17, 34, 53 paragraphs a), b}, ¢} and d), 58, 57, 70, 74, 76,
77,78, and 79 shall be applied in respect of industrial designs.

TITLE IV
ON TRADEMARKS

CHAPTERI
On Registration Requirements

Article 134.- For purposes of this system, any sign that is capable of distinguishing goods and services on
the market shall constitute a trademark. Signs that are capable of graphic representation shall be eligible for
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registration as trademarks. The nature of the goods or services to which a trademark is to be applied shall in
no case form an obstacle to the registration of the trademark.

The following signs, among others, shall be capable of constituting a trademark:

a) words or a combination of words:

b) pictures, figures, symbols, graphic elements, logotypes, monograms, portraits, labels, and emblems;
c)sounds and smells;

d) letters and numbers;

e) a color demarcated to give it a specific shape, or a combination of colors;

f) the shape of a product its packaging or wrappings;

g} any combination of the signs or means indicated in the items above.

Article 135.- Signs may not be registered as trademarks when they:

a) fail to constitute a trademark according to the requirements stated in the first paragraph of the previous
article;

b) are lacking in distinguishable characteristics:

C) consist solely of the everyday shape of goods or their packaging, or of shapes or characteristics dictated
by the nature or particular function of the product or service in question;

d) consist exclusively of shapes or other elements that attribu
product or service to which they are applied;

€) consist salely of a sign or statement that may serve in commerce to designate or describe, in respect of
the goods or services for which they are to be used. their quality, quantity, purpose, value, geographical

origin, or time of production, or that impart other details, characteristics, or information, including
expressions of praise for those goods or services:

f) consist exclusively of a sign or statement that is the common or
concerned;

g) consist solely of or have become a sign or statement which, in everyday language or normal use within
the country, is the common or usual designation for the goods or services in question:

h) consist of a color in isolation, without any demarcation to give it a specific shape;

i) are liable to create confusion in business circles or the public, in particular as to the geographical origin,
nature, manufacturing methods, characteristics, or qualities of the goods or services concerned, or their
suitability for use;
j) reproduce, imitate, or contain a protected indication of origin that is liable to create confusion or a
mistaken association with the indication in relation 1o the goods themselves or different goods, or that
involve taking unfair advantage of the well-known character of that appellation among the public:

K} contain a protected appellation of origin for wines and spirits;

I} consist of a national or foreign geographical reference that is liable to create confusion in respect of its
application to products or services:

m) reproduce or imitate, as trademarks or elements of those trademarks, without the permission of the
competent authority of the State or international organization concerned, heraldic elements, such as coats
of arms, flags, and emblems, and the official signs and stamps used for the purposes of government control
and guarantee and the coat of arms, flags and other emblems, initials or designations of any internationa
organization,

n) reproduce or imitate signs denoting canformity with technical standards, except where the registration
thereof is applied for by the national body responsible for standards and quality requirements in Member
Countries;
o} reproduce, imitate, or include the indication of plant species protected in a Member Couniry or any
other country, where application of the sign to goods or services relating to that species of if its use is likely
to cause confusion or a mistaken association with that variety; or

p} are contrary to law, morality, public crder or good manners.

te a functional or technical advantage to the

technical name of the product or service

Notwithstanding the provisions stipulated under items b). ), f}, @) y h), a sign may be registered as a

trademark where its continued use in a Member Country by the applicant or assignor has endowed it with a
distinctiveness in respect of the products or services to which it is applied.

Articie 136.- Those signs the use of which in commerce may constitute an impediment to the rights of thirg
parties, may likewise not be registered as trademarks, in particular where:

a) they are identical, or simitar to a trademark fi
same goods or services, or for goods or servic
confusion or mistaken association:

led for registration or registered earlier by a third party for the
es in respect of which use of the trademark s likely to lead to
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b) they are identical or similar to a protected trade name, label, or emblem that, given the circumstances,
their use would result in a likelihood of confusion or mistaken association;

¢} they are identical or similar to a filed for or registered advertising slogan that, given the circumstances,
their use would result in a likelihood of confusion or mistaken association;

d) they are identical or so similar to a distinctive sign belonging to a third party where, the applicant being or
having been a representative or distributor of the owner of the protected sign in a Member Country or
elsewhere or a person expressly authorized by that right holder, their use, given the circumstances, would
result in a likelihood of confusion or mistaken association:

e) consist of a sign that is capable of affecting the identity or prestige of legal entities, whether non-profit or
not, or natural persons other than the applicant or identifiable by the general public as being such a different
person, particularly in regard to a given name, family name, signature, title, nickname, pseudonym, image,
portrait, or caricature, where no consent has been obtained from that person or, if deceased, the declared
heirs of that person;

f) consist of a sigh that may violate the intellectual property right or copyright of a third party, unless the

consent of that party has been obtained;

g) consist of the name of indigenous, African American, or local communities, or of such denominations,

words, letters, characters, or signs as are used to distinguish their products, services or methods of
processing, or that constitute an expression of their culture or practice, unless the application is filed by the

community itself or with its express consent: and,

h) consist of a total or partial reproduction, imitation, translation, fransliteration, or transcription of a well-

known sign belonging to a third party without regard to the type of product or service to which it shall be

applied, the use of which would lead to a likelihood of confusion or mistaken association with that party;

taking unfair advantage of the prestige of the sign; or weakening its distinctive force or its use for
commercial or advertising purposes.

Article 137.- The competent nationat office may, when it has sufficient reason to believe that the registration

was applied for in order to engage in, contribute to, or strengthen an act of unfair competition, may refuse to
register that trademark.

CHAPTER HI
On the Registration Procedure

Article 138.- The application for registration of a trademark shall be filed with the competent national office. It
shall cover a single category of goods or services and shall meet the following requirements:

a) the petition,

b} a reproduction of the trademark where it is a denomination cortaining graphic elements, shape, or color,
or a figurative, mixed or three-dimensional trademark with or without the use of color:

<) such powers of attorney as may be needed:

d) proof of payment of the prescribed fees;

e} the authorizations required for the cases stipulated in articles 135 and 136, where applicable; and

f) the certificate of registration in the country of origin issued by the granting authority and, if so stipulated in

domestic legislation, the receipt for payment of the prescribed fee, should applicants wish to avail
themselves of the right provided for in Article 6 quinquies of the Paris Convention.

Article 138.- The petition for registration of the trademark application shall be a form and shall include the
following information:

a) the request for registration of a trademark;
b) the name and address of the applicant;

c} the nationality or address of the applicant and, should the applicant be a legal entity, the place of
incorporation;

d) the name and address of the applicant's legal representative, if pertinent;

e) a statement of the trademark to be registered, where such trademark is denominative only, without
graphics, shape or color;

f} a list of the specific goods or services for which the trademark registration application is being filed;

g) a statement of the category to which the products or services correspond; and,

h) the signature of the applicant or the applicant's legal representative.

Article 140.- The date of its receipt by the competent national office shall be considered the applicatfon filing
date, provided that the application contained at feast the following elements:

a) a statement that the applicant is filing for registration of a trademark:
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b) data that shall permit identification of the applicant or person filing the appiication or enable the
competent national office to communicate with that person;
¢} the trademark for which registration is being applied for, or a reproduction of the trademark in the case of

trademarks that are denominations with special graphic elements, shapes or colors. or of figurative, mixed
or three-dimensional trademarks, whether in color or not: ‘

d} a list of the specific goods or services in respect to which the trademark protection is being applied for;
and,

&) proof of payment of the prescribed fees.

Failure of to provide any of the requirements listed in this article shall cause the competent national office to
reject the application for pracessing and no filing date shall be assigned to it.

Article 141.- An applicant may claim as the filing date of an application for registration of a trademark the
date that the trademark was used to distinguish goods or services at an officially recognized exhibition heid
in any country when applied for within six months following the date on which the said goods or services

were first exhibited under that trademark. In that case, the application may be considered filed as from the
date of the exhibition.

The acts referred to in this articie shall be certified by the competent authority responsible for the exhibition,

which shall state the date on which the trademark was first used in connection with the goods or services in
question.

Article 142.- An applicant wishing to invoke the right provided for in Article 6 quinquies of the Paris
Convention for the Protection of Industrial Property shall submit the certificate of trademark registration in
the country of origin within a period of three months after the application filing date.

Article 143 .- Applicants for registration of a trademark may ask to modify their applications at any time
during their processing or to correct any material mistakes.
The competent national office may, at any stage of the processing, suggest that applicants make changes in

their applications. The said proposal of amendment shall be processed in accordance with the provisions of
article 144. .

In no case may the application be amended by making important chariges in the trademark or adding to the
products or services initially specified.

Fees may be prescribed for the amendment application, if domestic legislation so provides.

Article 144 .- The compeatent national office shall, within 15 days following filing, conduct an exarmination to
determine whether the application complies with the conditions of form specified in articles 135 and 136.

Should the examination reveal that the application does not com
the preceding paragraph, the competent national office shall r
defects within a period of sixty days following notification.

ply with the conditions of form specified in
equest that the applicant to remedy those

if the applicant fails to fulfill the requirements by the end of the stipulated term, the application shall be
_rejected and shall lose its position within the order of pricrity.
Article 145.- If the application meets the formai conditions of form laid

down in this Chapter, the competent
nationai office shall order its publication.

Article 146.- Within thirty days following such publication, any person having a legitimate interest may, one
time only, file a valid objection that could result in invalidation of the trademark registration.

The competent national office may, at the request of a party and once only, grant an additional thirty-day
-period in which to provide valid reasons for Opposing registration of the trademark.

Reckless objections may be sanctioned if provided for by domestic legistation.

No objections based on such trademarks as may have existed

at the same time as that being applied for,
may be lodged against the application within six months following expiry of the grace period referred to in
article 153. '
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Article 147 .- For the purposes of the previous article, it shall be understood that both the owner of an
identical or similar trademark, for goods or services in respect of which use of the other trademark would be
likely to lead to confusion, and the person that first applied for registration of the trademark in any Member
Country, have a legitimate interest in lodging objections in the other Member Countries. In either case. such
opponents shall demonstrate real interest in operating in the market of the Member Country where they are
filing an objection by applying for registration of the trademark at the moment they express their opposition.

If an objection is lodged on the basis of a trademark previously registered in any Member Country under the

provisions of this article, the competent national office shall have the authority to deny registry of the second
trademark.

The filing of an objection based on an application for trademark registration previously filed in any Member
Country under the provisions of this article shall result in the suspension of the registration of the second

trademark until such time as the registration of the first has been conferred. In that event, the stipulations of
the previous paragraph shall be applicable.

‘Article 148.- The competent national office shall, in the event of any opposition having been presented,

request applicants to submit such arguments and evidence as they deem fit within thirty days following that
notification.

The competent national office shall, at the request of one of the parties, grant for one time only a period of
thirty additional days in which to provide valid reasons for the refutation.

Article 149.- The competent national office shall not accept for consideration such objections as:

a) are lodged without an indication being given of the essential data identifying the opponent and the
application against which the objection is being filed;

b) are lodged after the deadlines have lapsed:

c) have not paid the prescribed processing fees.

Article 150.- At the expiration of the period stipulated in articie 148, or if no objections have been filed, the
competent national office shall proceed to conduct the examination of registrability. Should any opposition
have been presented, the competent national office shall rule on those objections and on the grant or
refusal of registration of the trademark and inform the parties of its decision.

Articte 151.- Member Countries shall use the International Classification of Goods and Services for the
Purposes of the Registration of Marks established by the Nice Agreement of June 15, 197 and its effective
amendments to classify the goods and products to which the trademarks shall be applied.

The categories of the International Classification named in the previous paragraph into which those goads
and services are classified shall not be used to determine whether the expressly listed products or services
are similar or different. '

CHAPTER 1Nl
On the Rights and Limitations conferred by the Trademark

Article 152 - Registration of a trademark shall be for a term of ten years counted from the grant_date and
may be renewed for successive ten-year periods.

Article 153.- The owner of a registered trademark or any party with a lagitimate interest shall apply to the
competent national office for its renewal within six months before expiry of its registration. Notwithstanding
the foregoing stipufation, both the owner of the registered trademark and any party having a legitimate
interest shall be given a grace period of six months following the date of expiration of the registration in
which to apply for renewal. Such persons shall accordingly attach receipts for payment of the prescribed
fees and shall, at the same time, pay any such surcharge as the domestic legislation of the Member
Countries may prescribe. The registered trademark shall retain its full validity over that period.

Renewal shall not require proof of trademark use and shall be granted automatically on the same terms as

the original registration. The owner of the registered trademark may, however, reduce or limit the goods or
services listed in the original registration.

Article 154.- Registration of a trademark with the competent national office shall confer the exciusive right to
its use.
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Article 155.- The owner of a registered trademark shail have the exclusive right to prevent all third parties
not having the owner's consent from engaging in the following acts:

a) using or affixing the trademark or a similar or identical distinguishing sign to products in respect of which
the trademark is registered, to products connecied with the services for which the trademark is registered; or
to the packages, wrappings, packing, or cuffittings of those products;

b) removing or changing the trademark, once it has been placed on or affixed to the products in respect of
which the trademark is registered, for commercial purposes; to products connected with the services for
which it is registered; or to the packages, wrappings, packing, or outfitting of those products;

¢} manufacturing labels, packages, wrappings, packing, or such other materials as may reproduce or .
contain the trademark, and selling or storing such materials:

d) using, in the course of trade, identical or similar signs to the trademark for goods or services, where such
use would result in a likelihood of confusion or mistaken association with the registration owner. In the case
of the use of an identical sign for identical goods or services, a likelihood of confusion shall be presumed:

e) using in the course of trade identical or similar signs to a well-known trademark with respect to any goods
or services, where such use, by weakening the distinctive force or the value of that trademark for
commercial or advertising purposes or by taking unfair advantage of the prestige of the trademark or of its
owner, couid unjustly damage the registration owner's economic or cormmercial interests:

f) making public use of identical or similar signs to a weli-known trademark, even for purposes that are non-

commercial, where such use could weaken the distinctive force or value of that trademark for commercial or
advertising purposes or take unfair advantage of its prestige.

Article 156.- For the purposes of the provisions stipulated under paragraphs e) and f) of the previous article,
the following acts, among others, shall constitute use of a trademark by a third party in the course of trade:

a) introducing into commerce, selling, offering for sale, or distributing products or services that bear the said
trademark; _

b) importing, exporting, storing, or transporting products that bear the said trademark; or,

c) using the said trademark, independently of the means of communication employed and without prejudice

to such standards as may be applicable to advertising, in advertising, publications, commercial documents,
or written or oral communication.

Article 157.- Provided that it is done in good faith and does not constitute use as a trademark, third parties
may, without the consent of the owner of the registered trademark, make use in the market of their own
names, addresses, or pseudonyms, a geographical name, or any other precise indication concerning the
kind, quality, amount, purpose, value, place of origin or time of production of their goods or of the rendering
of their services, or other characteristics thereof, provided that such use is confined to identification or
information purposes only and is not likely to create confusion over the source of the goods or services.

Trademark registration shall not confer on the owner the right to prevent a third party, where proceeding in
good faith, from using the trademark to announce, even in advertising using brand comparisons, offer for
sale, or advertise the existence or availability of lawfully trademarked goods or services, or from advertising
the compaltibifity or suitability of spare parts or accessories that may be used with goocds bearing the
registered trademark, provided that such use is confined to the purpose of informing the public and is
uniikely to lead to confusion over the corporate origin or the goods or services concerned.

Article 158.- Trademark registration shall not confer on the owner the rights to prevent third parties from
engaging in trade in a preduct protected by registration once the owner of the registered trademark ar
another party with the consent of or economic ties to that owner has introduced that product into the trade of
any country, in particular where any such products, packaging or packing as may have been in direct
contact with the product concerned have not undergone any change, alteration, or deterioration.

For the purposes of the preceding paragraph, two persons shall be considered to have economic ties when
one of the persons is able to exercise a decisive influence over the other, either directly or indirectly, with
respect to use of the trademark right or when a third party is able to exert that influence over both persons.

Article 159.- Where registrations of an identical or similar mark exist in the Subregion in the name of
different owners for the identification of the same goods or services, the marketing of the goods or services

identified with that mark in the territory of the Member Country concerned shall be prohibited, except where
the owners of the said marks enter into agreements allowing such marketing.
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In the event of such agreements having been entered into, the parties shall take the necessary precautions
to avoid misleading the public as to the origin of the goods or services concerned, which shall include
matters relating to the identification of the origin of the goods or services in question in appropriate and
prominent characters for the proper information of the consuming public. The said agreements shall be

registered with the competent national offices and shall conform to the standards governing business
practices and the promotion of competition.

in any event, the importation of a product or service that is in the situation described in the first paragraph of
this Article shall not be prohibited where the mark is not being used on the territory of the imparting country,
as provided in the first paragraph of Article 166, except where the owner of the said mark satisfies the
competent national office that the non-use of the mark is justified by legitimate factors.

Article 160.- Where the trademark consists of a geographical name, the product may not be marketed
without bearing visible and clearly legible identification of its place of manufacture.

CHAPTER IV
On the Licensing and Assignment of Trademarks

Article 161.- A trademark that is registered or for which registration has been filed shall may be assigned or
to transfered by succession that trademark, with or without the business to which it belongs.

Any assignment or transfer of a trademark registration shall be filed with the competent national office.
Failure to register shall render the assignment or transfer invarlid with respect to third parties.

An assignment or transfer, in order to be registered, shall be in writing.

Any interested party may file for registration of an assignment or transfer. The competent national office may
deny that registration, if the transfer is likely to cause confusion.

Article 162.- The owner of a trademark that is registered or belng filed for may license one or more partles to
use the trademark in question.

Any license that is granted for use of a trademark shall be registered with the competent national office.
Failure to register shall render the license invalid with respect to third parties.

The license, in order to be registered, shall be made in writing.
Any interested party may reguest the registration of a license,

Article 163.- The competent nationa! authority shall not register any trademark licensing agreements or
assignments or transfers that do not conform to the provisions of the Common Regime for the Treatment of
Foreign Capital and for Trademarks, Patents, Licenses, and Royalties, or that do not conform to Andean
Community or domestic untitrust.

Article 164.- The owner of the registered trademark shall report to the competent national office, during the
license’s pericd of effectiveness, any change in the name or address of the registered trademark owner.
Ctherwise any notification that is made using the data entered in the registration,

CHAPTER V
On the Cancellation of Registration

Article 1685.- The competent national office shall, at the request of an interested party, cancel a trademark
registration after an uninterrupted period of non-use in any Member Country, without valid reasons, by the
owner, a licensee, or another person authorized by the owner, of at least three years immediately before the
start of the cancellation proceeding. Canceltation of a registration for non-use of trademark rights may also
be requested as a defense in an opposition proceeding lodged on the basis of the unused trademark.

Without prejudice to the stipulation of the previous paragraph, no cancellation proceeding shall be initinted

until three years after the date of notification of the final resofution within the administrative registration
procedures relating to the. ..

Where non-use of a trademark affects only one or several of the goods or services in respect of which it was
registered, an order shall be given to shorten or limit the list of products or services originally included in the
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trademark registration in order to remove those goods and services in respect of which the trademark has

not been used; the identity or similarity of the goods or services shall be taken into consideration for this
purpose.

Registration may not be cancelied where the owner of the trademark is able to show that non-use is due to
force majeure or an Act of God, among other things.

Article 166.- A trademark shall be considered in use where the goods or services distinguished by it have

been placed in circulation or are available on the market under that trademark, in the form and amounts that

are normal, due account being taken of the nature of the goods or services and the methods used for their
marketing.

A trademark shall also be considered in use if it distinguishes only goods that are intended for exportation
from any of the Member Countries, as stipulated in the previent paragraph. .

Use of a trademark in a form different from that in which it was registered only with respect to details or

features that do not alter its distinctive character shall not constitute grounds for cancellation of registration
for non-use, or lessen the protection afforded to the trademark.

Article 167.- The burden of proof of trademark use shall rest with the owner of the registration.

Commercial invoices, accounting documents, or auditing certificates, that demonstrate the regutar nature

and amount of frade that exists in the goods identified by the trademark may be employed to prove
trademark use, among others.

Article 168.- The person who obtains a favorable ruling shall have the preferential right to registration. This
right may invoked at the filing time of the request for cancellation or within three months following the
effective date of the decision that ended the administrative procedure for trademark cancellation.

Article 169.- Where the owner of the trademark has caused or allowed that trademark to become a common
or generic sign to identify or denote one or several or the goods or sefvices for which it was registered, the

competent national office shall order, ex officio or at the request of a party, the cancellation of the trademark
or the limitation of its scope. '

A trademark shall be considered to have become a common or generic sign if, in commercial circles and for
the public, it has lost its distinctive character as an indication of the corporate source of the product or

service to which it is applied. In order for this to occur, the following elements shall exist in relation to the
trademark:

a) the need of competitors, given the absence of any other appropriate name or sign for designating or
identifying in their trade the good or service in question, to use the sign to carry out their business activities:
b) widespread use of the trademark by the general public and among commercial circles as the common or
generic indication of the good or service in question; and

c) ignorance or limited knowledge by the public that the trademark denotes a specific corporate origin,

Article 170.- On receipt of petitions to cancel registrations, the competent national office shall request the

owners of the trademarks in question to assert their arguments and submit the proof they deem fit within
sixty working days counted from the date of notification.

At the expiration of the period stipulated in this article, the competent national office shall proceed to decide

whether or not to cancel the trademark registration and shall inform the parties of its decision through a
resolution.

CHAPTER Vi
On the Renunciation of Registration

Article 171.- Owners of a registration may at any time renounce their rights to the registration.

Where renunciation is partial, the cancellation of the registration shall relate only to those goods or services
that the owner has renounced.
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Renunciation shall not be permitted where there are encumbrances or real guaranty rights that are
registered with the competent national office, unless the owners of those rights have given their express
consent to such renunciation,

Renunciation of a trademark shall become effective only when registration of the renunciation with the
competent national office has taken place.

CHAPTER Vi
On the Invalidation of Registration

Article 172.- The competent national authority shail, either ex officio or at the request of a party, and at any
time, declare the registration of a trademark absolutely null and void where it has been granted in
contravention of the provisions of articles 134, paragraph one, and 135.

The compelent national authority shall,, either ex officio or at the request of a party, dectare the relative
invalidation of a trademark registration where granted in contravention of the provisions of article 136 or
obtained in bad faith. This action will lapse five years following the grant date of the contested registration.

The above-cited actions shall in no way affect such actions as may be brought for damages under domestic
law.

A registered trademark may not be declared null and void on grounds that have ceased to be applicable at
the time of the proceeding for invalidation.

When grounds for invalidation are appficable only to one or some of the goods or services for which the

trademark was registered, invalidation shall be pronounced only in respect of those goods or services, and
they shali be removed from the trademark registration. '

Article 173.- The provisions of article 78 shall be applicable to this Chapter.

CHAPTER VIl
On the Lapsing of Registration

Article 174.- Registration of a trademark shall Japse by operation of law where the owner or the person

having a legitmate interest does not request renewal within the legal time limit, including the period of
grace, as provided for in this Decision.

Failure to pay fees under the terms stipulated by the domestic legisiation of the Member Country shall
likewise be grounds for lapse,

TRLTE Vil
ON ADVERTISING SLOGANS

Article 175.- Member Countries may register advertising slogans as trademarks in conformity with the '
respective domestic legislation.

An advertising slogan is understood to mean the word, phrase, or caption used to complement a trademark.

Article 176.- The application for registration of an advertising slogan shall specify the filed for or registered
trademark with which it shall be used.

Article 177.- Advertising slogans that contain references to similar products or trademarks to expressions
that may be damaging to such products or trademarks may not be registered.

Article 178.- An advertising slogan shall be assigned or transferred together with its associated trademark
and its validity shall be subject to that of the trademark.

Article 179.- The relevant provisions of the Title on Trademarks of this Decision shall be applicable to this
Title
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TITLE VIl
ON COLLECTIVE TRADEMARKS

Article 180.- A colieclive trademark shall be understood to be an

y sign that serves to distinguish the origin or
any other characteristic common to goods or services from different businesses that use the sign under the
owner's control.

Article 181.- Legally established associations of producers, manufacturers, service providers, organizations,

or groups of persons may apply for the registration of a collective tragemark in order to distinguish in the
markel the goods or services of their members .

Article 182.- An application for registration shall specify that it is for a collective trademark, and shall be
accompanied by:

a) a copy of the articles of association of
registration of the collective trademark;

b) the membership list; and,

¢} a statement of the conditions on and form
with the goods or services.

the organization, association, or group of persons applying for

in which the collective trademark shall be used in cannection

Once registration of the collective trademark has been obtained/y
group of persons shall inform the competent national office of any c
of the documents referred to in this article.

ranted, the association, organization, or
hanges that may have been made in any

Article 183.- The collective trademark may be assigned, transferred, or licensed in accordance with the
internal bylaws of the association, organization, or group of persons.

These assignments, transfers, and licenses, in order to take effect in regard to third parties, shall be

registered.
Article 184.- The relevant provisions of the Title on Trademarks of this Decision shall be applicable to this
Titie,

TITLE IX

ON CERTIFICATION MARKS

Article 185.- A certification mark shall be understood to be any sign that is intended to be applied to goods
or services, the quality or other characteristics of which have been certified by the owner of the mark.

Article 186 .- A certification mark may be owned b

Y a public or private business or institution: or a state,
regional, or international organization.

Article 187.- An application for registration of a certification mark shall be accompanied by the regulations
for use of the certification mark, stating which goods or services may be subject to certification by the owner
of the mark, defining the characteristics guaranteed by the presence of the mark, and describing the control
to which those characteristics shall be subjected before and after use of the certification mark.

The regulations for use of the certification mark shait be registered together with the mark.

The competent national office shall be informed of any change in the rules for use of the certification mark,
which shali take effect in regard to third parties as of the date they are entered in the appropriate registry.

Article 188.- The owner of a certification mark may authorize its use by any person whose good or service
complies with the conditions prescribed in the regulations for use of that mark.

The certification mark may not be used in connection with the goods or services produced, loaned, or
marketed by the owner of that certification mark.
Article 188 -

The relevant provisions of the Title on Trademarks of this Decision shall be applicable to this
Title.
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TITLE X
ON TRADE NAMES

Article 190.- A trade name is understood to mean any sign that identifies an economic activi

ty, a business,
or a commercial establishment. '

A business or establishment may have more than one trade name, including its firm name, corporate name,

company name, or any other name that may be entered in the corporation registries or registries of
commercial concerns.

Trade names exist independently of the company or firm names of juridical persons and it is possible for the
two of them to exist at the same time.

Article 191.- Exclusive right to a trade name is acquired through use by a tegal person for the first time in

commercial activities and ends when the use of the name or activities of the business or establishment
using that trade name cease to exist.

Aricle 192 .- The owner of a trade name may prevent the use in commercial activity by third parties of an
identical or similar distinctive sign, where such use would result in a likelihood of confusion or the risk of
association of that sign with the owner or the products or services belonging to that owner: in the case of
well-known trade names, where such use could produce unjust economic or commercial injury to the owner
or involve taking unfair advantage of the prestige of the owner's name or business.

The provisions contained in articles 165, 156, 157, and 158 shall be applicable to trade names, as relevant.

Article 193.- The owner of a trade name may, in accordance with the domestic legislation of each Member
Country, register or deposit the name with the competent national office. This registration or deposit shall be

in the nature of a declaration only. Right to its exclusive use shall be acquired only as specified in article
191.

Article 194.- Signs that are included in the following cases are not eligible for registration as a trade name:

a) when they consist totally or in part of a sign that is contrary to morality or public order:
b} when their use is liable to create confusion in commercial circles or in the public as to the identity, nature,

activities, line of business, or any other aspect of the company or establishment that is designated by that
name;

¢} when their use is liable to cause confusion in commercial circles or in the public as to the corporate

source, origin, or other characteristics of the goods or services produced or marketed by the company; or,
d) where a prior application for or registration of the trade name already exists.

Article 195.- In order to register the trade name, the competent national office shall first make an
examination to determine whether it contravenes the stipulations of the foregoing article. Member Countries
may demand proof of its use as specified in their domestic legisiation

The classification of goods and services used for the trademarks may be applicable to the registration of a
trade name.

Article 196.- Registration of a trade name shall be for a term of ten years counted from the date of
registration or deposit and may be renewed for successive ten-year periods.

Article 197.- The owner of a registered trade name may renounce the rights to that registration,

Renunciation of the registration of a trade name shall come into effect only when that renunciation has been
registered with the competent national office.

Article 198 .- The owner of a trade name shall apply to the competent national office for its renewal within six
months before expiry of its registration. Notwithstanding the foregoing stipulation, the owner of the trade
name shall be allowed a grace period of six months following the date of expiration of the registration in
which to apply for its renewal, at that time attaching receipts for payment of the fees prescribed in the
domestic legisiation of the Member Countries and paying any such surcharge as may be prescribed for. The
registered trade name shall retain its full validity over that period.

For purposes of the renewal of a trade name, the competent national offices may demand proof of its use as

specified in domestic legislation. In any case, the renewal shall be carried out on the same terms as the
original registration.
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Article 199.- The assignment of a registered or deposited trade name shall be registered with the competent

national office in accordance with the procedure applicable to the assignment of trademarks, as relevant, for
which the same fee shall be payable. Without prejudice to the foregoing, a trade name may only be
assigned together with the business or establishment with which it is being used.

A trade name may be licensed. That license ma

y be registered with the competent national office when so
stipulated by domestic legislations.

TITLE Xi
ON LABELS CR EMBLEMS

Article 200.- The protection and deposit of labels or emblems shall be governed by the provisions in respect
of trade names, in accordance with the domestic legistation of each Member Country.

TITLE XH
ON GEOGRAPHICAL INDICATIONS

CHAPTER |
On Appellations of Origin

Article 201.- An appellation of origin shall be understood to be a geographical indication consisting of the
name of a particular country, region, or locality, ar of a name which, without being that of a particular
country, region, or locality, refers to a specific geographical area, which name is used to identify a product
criginating therein, the qualities, reputation, or characteristics of which are exclusively or essentially

attributable to the geographical environment in which it is produced, including both natural and human
factors.

Article 202 - Those appeliations of origin may not be declared such that:

a) do not conform to the definition contained in article 201;

b) are common or generic terms that distinguish the product concerned, that is, terms considered as such
both by persons with knowledge of the area concerned and by the generai public;

€} are contrary to good manners or the public order: or,

d) are liable to mislead the public as to the geographical source, nature, means of manufacture, or quality,
reputation, or other characteristics of the products in question.

Article 203.- The declaration of protection of an appellation of origin shall be made ex officio or at the
request of persons who are able to prove a legitimate interest, such being natural persons or legal entities
directly engaged in the extraction, production. or precessing of the product or products to be covered by the
geographical indication, as well as associations of producers. Where the appellations of origin refer to their

own jurisdictions, state, departmental, provincial or municipal authorities shall likewise be considered
interested parties.

Article 204 .- The application for a declaration of protection of an appeliation of ori

gin shall be filed in writing
with the competent national office and shall specify the following:

a} name, domicile, residence, and nationali
interest;

b} the appellation of origin in respect of which the declaration is filed;

¢) the demarcated geographical area within which the production, extraction, or processing of the product to
be identified by the appellation of origin takes piace;

d) the products that are designated by the appellation of origin; and,

e} a summary of the essential quaiities, reputation, or other characteristics of the products that are
designated by the appeliation of origin.

ty of the applicant or applicants and proof of their legitimate

Article 205.- Where the application has been accepted for consideration, the competent national office shall,
within the following thirty days, ascertain whether it complies with the requirements stipulated in this Title
and those established in the domestic legislation of the Member Countries, whereupon it shalt observe the
procedure for examining whether the trademark meets the conditions of form, insofar as pertinent.

Article 206.- The validity of the declaration of

protection of an appellation of origin shall be subject to the
continuing existence of the conditions on whi

ch it was based, as determined by the competent national
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office, which may declare the validity terminated if the said conditions no longer obtain. Nevertheless,
interested parties may reapply for renewal of the said validity where they consider that the conditions on
which protection was based have been restored, without prejudice to administrative appeals provided for in
the domestic legislation of each Member Country.

The declaration of protection of an appeliation of origin may be amended at any time where there is a
change in any one of the elements to which article 204 refers, such amendment to follow the stipulated
procedure for the declaration of protection, insofar as it is applicable.

Article 207 - Authorization to use a protected appellation of origin may be requested for by those persons
who.

a) are directly engaged in the extraction, production, or processing of the products identified by the
appellation of origin;

b) perform the said achivity within the demarcated geographical area specified in the declaration of
protection; and,
¢) comply with other requirements imposed by the competent national offices.

Articie 208.- Competent national offices may grant authorizations to use the said geographical indications.

Such authorization may also be accorded by the public or private institutions that represent those benefited
by the appellations of origin, if permitted by domestic provisions.

Article 209.- Where the competent national office is responsible for authorization to use an appellation of
origin, it shall be granted or denied within a period of fifteen days following the filing date of the application.

Article 210.- Authorization to use a protected appeliation of origin shall be for a term of ten years and may

be renewed for successive ten-year periods, in accordance with the procedure stipulated in this Decision for
the renewa) of trademarks.

Article 211.- Authorization to use a protected appellation of origin shall lapse if its renewal is not applied for
within the period stipulated in this Decision for the renewal of trademarks.

Failure to pay fees shall likewise be grounds for lapse, under the conditions specified in the domeshc
legislation of each Member Country.

Article 212.- The use of appellations of origin with respect to natural, agricultural, handicraft, or industrial
products from the Member Countries shall be reserved exclusively for producers, manufacturers, and

craftsmen with production or manufacturing establishments in the locality or region within the Member
Country identified or evoked by that appellation.

Only producers, manufacturers, or craftsmen authorized to use a registered appellation of origin may
employ together with that appellation the term "APPELLATION OF QRIGIN".

The provisions stipulated in articles 155, 158, 157, and 158 shall be applied in respect of protected
appellations of origin, as relevant,

Article 213.- Public or private institutions representing parties benefited by appellations of origin or such
parties as are so designated, shall possess the mechanisms allowing for effective control to be exercised
over the use of protected appellations of origin.

Article 214 .- The competent national office with its announcement shall start the period of protection of an
appelation of origin.

Use by unauthorized persons of appeliations of origin, including cases where such use is accompanied by
indications of gender, type, imitation and other similar indications, in such manner as is likely to cause

confusion among consumers, shall be considered an infringement of that inteliectual property right and as
such, sanctionable by punishmeni.

Article 215.- Member Countries shall prevent use of a geographical indication identifying wines or spirits for
goods of this kind not originating in the place indicated by the appelfation of origin in question, even where

the true origin of the goods is indicated or the apellation of origin is used in transiation or accompanied by
expressions such as "kind", "type”, "style", "imitation,” or the like.
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Member Countries may not prevent continued and similar use of a particular apeliation of origin of another
country identifying wines and spirits in connection with goods or services by any of their nationals who have
used that geographical indication in a continuous manner with regard to the same or related goods or

services within the terntory of the respective Member Country for at least 10 years preceding Aprit 15, 1994
or, in good faith, preceding that date. :

Article 216.- The competent national authority shall, either ex officio or at the petition of one of the parties,
declare the authorization to use a protected appellation of origin null and void if granted in violation of this

Decision. The provisions stipulated in this Decision in respect of trademark invalidation shall be applicable in
this case, as relevant.

Article 217.- The competent national office shall, either ex officic or at the request of one of the parties,
where use not in keeping with the provisions of the respective declaration of protection is proven, cangel the

authorization for use of the appellation of origin. The relevant provisions stipulated in this Decision with
regard to trademark cancellation shall be applicable in this case.

Article 218.- Competent national offices shall, where the petition is made by producers, extractors,
manufacturers, or craftsmen with a legitimate interest in the matter or the respective public authorities,
recognize appellations of origin protected in another Member Country.

Appellations of origin, in order o be eligible for such protection, must have been declared as such in their
countries of origin.

Article 219.- Competent national offices shall recognize the protection accorded by third countries to
appellations of origin or geographic indications, provided that an agreement to which the Member Country in

question is a part so specifies. To be eligible for such protection, those appellations of origin must have
been declared as protected in their countries of origin. :

Article 220 - Appeliations of origin protected in accordance with the stipulations of this Decision shatt not, so
long as that protection obtains, be considered common or generic in distinguishing the product they indicate,

CHAPTER I
On indications of origin

Article 221.- An indication of origin shall be understood to be a name, expression, image, or sign that
indicates or evokes a particular country, region, tocality, or piace.

Article 222 - An indication of origin may not be used in the course of trade for a good or service where that
indication is false or misleading or where its use is likely to cause confusion in the public as to the origin,
source, quality, or any other characteristic of the good or service in guestion.

For purposes of the stipulation of the previous paragraph, its use in advertising or in any commercial

documents concerning the sale, exhibition, or offering of goods and services also constitutes use of a
geographical indication.

Article 223.- Persons may state their names and domiciles on the goods they market, even if those products
come from another country, provided that the country or place where those goods are manufactured or

produced is specifically and clearly stated also, together with any other indications that may be needed to
avoid mistaking their true origin.

TITLE X1l
ON WELL-KNOWN DISTINCTIVE SIGNS

Article 224 .- A well-known distinctive sign is understood to mean a sign that is recognized as such in any
Member Country by the pertinent sector, independently of the way or means by which it was made known.

Article 225.- A well-known distinctive sign shall be protected from use or registration that is not authorized
pursuant to the stipulations of this Title, without prejudice to such other provisions of this Decision as may

be applicable and to the provisions of the Member Country in respect of protection against unfair
competition.
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Article 226.- Use of all or a part of a well-known distinctive sign or the reproduction, imitation, translation. or
transiiteration thereof, that may create confusion in respect of identical or similar businesses, activities,
products or services to those to which it is applied, shall constitute unauthorized use of that distinctive sign.

Also constituting unauthorized use of a well-known distinctive sign is the use of all or of a essential part of
that sign, or the reproduction, imitation, translation, or transliteration thereof, even if in respect of
businesses, activities, goods, or services other than those to which that well-known distinctive sign is

applied, or its use for non-commercial purposes, where such use could be liable to produce any of the
following effects:

a)} the risk of confusion or of association with the owner of the sign, or with the businesses, activities, goods,
or services belonging to that owner;

b) unjust economic or commercial injury to the owner of the sign by reason of the weakenmg of the
distinctive force or commercial or advertising value of that sign; or,

c) unfair exploitation of the sign's prestige or fame.

Use of a distinctive sign may be verified by any means of communication, including electronic media.
Article 227.- The provisions contained in articles 136 h) and 155 e) and f) shall be applicable to this Title.

Article 228 - In order to determine whether a distinctive sign is well-known, due account shail be taken of the
following criteria among a thing :

a) the extent to which it is known in the relevant sector of the public in any Member Country

b) the age of the distinctive sign and the size of the geographical area where it is used in and outside any
Member Country;

c) the age and the size of the geographical area where the distinctive sign is promoted in or outside any
Member Country, including its advertising and presentation at fairs, exhibitions, or other events in
connection with the goods or services, the establishment, or the activity to which it is applied;

d) the value of all investments made in promoting the distinctive sign or the establishment, activity, goods or
services fo which it is applied;

e) figures for the sales and income of the owner, both at the international level and in the Member Country
where protection is being sought, in respect of the distinctive sign whose well-known character is alleged:;

f) the extent of the inherent or acquired distinctiveness of the sign;

g) the book value of the sign as a corporate asset;

h} the volume of orders from persons interested in obtaining a franchise or license to the sign in a specific
territory, or,

iy the existence of significant manufacturing, purchasing, or storage activities by the owner of the sign in the
Member Country where protection is being sought;

i} the internaticnal trade-related aspects; or,

k) the existence or age of any registration or application for registration of the distinctive sign in the Member
Country concemed or in any other country.

Article 229.- The well-known nature of a sign shall not be denied solely because:

a) it is not registered or in the process of being registered in the Member Country concerned or in any other
country;

b) it has not been nor is it being used to distinguish goods or services or to identify activities or businesses
in the Member Country concerned; or,
¢) it is not well-known abroad.

Article 230 - The following, among others, shall be considered pertinent sectars of reference for purposes of
determining whether a sign is weli-known:

a) the real or potential consumers of the type of goods and services to which the sign shall be applies:
_b) the persons involved in the channels of distribution or marketing of the kinds of goods or services to
which the sign shall be applied; or,

¢) the commercial circles operating in lines of business connected with the kind of establishment, activity,
goods, or services to which the sign applies.

It shall be sufficient, for the purpose of recognizing the well-known character of a sign, for it to be known
within any of the sectors referred in the previous paragraphs.
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Article 231.- The owner of a well-known distinctive sign may take action to prevent its use by third parties
and may bring such action and take such measures as may be appropriate with the competent national

authority. That owner may also prevent a third party from engaging in such acts in respect of the sign as are
stipulated in article 155, the limitations established in articles 157 and 158 being applicable.

Article 232 - The right to aclion against unauthorized use of a well-known distinctive sign shall lapse five
years counted from the date on which the owner was informed of that use, except where such use was

started in bad faith, in which case that right to action shall not lapse. Such action shall not affect any action
for damages that may be brought pursuant to domestic law.

Article 233 .- The competent national authority shall, at the request of the owner or lawful right holder in
respect of a well-known distinctive sign, where the said sign has been unlawfully registered by an
unauthorized third party in 2 Member Country as part of a dominion name or electronic mailing address,
order the cancellation or amendment of that registration of dominion or electronic mailing address, provided

that use of that name or address is likely to have one of the effects cited in the first and second paragraphs
of article 226.

Article 234.- A competent national authority shall, in making a decision on an action for unauthorized use of

a well-known distinctive sign, bear in mind the good or bath faith displayed by the parties in the adoption
and vse of that sign. : '

Article 235.- Without prejudice to any action that may be taken in regard to the grounds for cancellation
stipulated in articles 165 and 169, if permitted by domestic legislation, a competent natianal office shall
cancel the registration of a trademark at the petition of the legitimate owner of that trademark where it is

identical or similar to one that was well-known, according to the legislation in force, at the time registration
was applied for.

Article 236.- The pertinent provisions contained in this Decision shall be applicable to this Part.

TITLE XIV
ON THE RIGHT OF ACTION FOR REVINDICATION

Article 237.- Where patents or registration of industrial designs have been applied for or obtained by
persons with no right to those patents or registrations, ar in: detriment of other parlies also possessing that
right, the parties affected may claim those rights from the caompetent national authority and request the

transfer to them of the applications being processed or the right grants, or their recagnition as coapplicants
or coowners of those rights.

Where trademark registrations have been filed for or obtained to the detriment of other parties with the same
rights, the parties affected may make claims to such rights with the competent national authority by
requesting their recognition as coapplicants or coowners of the rights in question.

Should the domestic legislation of the Member Country so permit, compensation for damages may be
requested in the same claim.

The right to bring this action shall lapse four years after the protected of the subject matter or two years as
from the date of first exploitation or use in the country by the person having obtained that right of the subject

matter of the protection, whichever period expires first, except where the right was obtained in bad faith, in
which case the right to bring that claim shall not lapse.

TITLE XV
ON ACTIONS FOR INFRINGEMENT OF RIGHTS

CHAPTER |
On the Rights of the Owner

Article 238.- Owners of a right protected by virtue of this Decision may bring action with the competent

national authority against any persons infringing upon their right and also against any persons performing
acts that are extremely likely to result in the infringement of that right.

The competent national authority may, ex officio and if permitted by the domestic law of the Member
Country concerned, initiate the proceedings for infringement stipulated in that legislation.
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In case of the coownership of a right, any one of the coowners may bring action for infringement without
need for consent from the other parties, unless there is an agreement to the contrary among the coowners.

Article 239.- The owner of a patent shall have the right to take legal action for damages resulting from
unauthorized use of the invention or utility model between the period when it became public knowledge and
the respective application was opened to consultation and the patent grant date. Compensation shal!l be
fawful only in respect of the subject matter covered by the patent grant, and shaill be computed in
accordance with the patent's effective exploitation by the defendant over the period in question.

Article 240.- In cases where infringement of a patent on a process for obtaining a product is claimed,
defendants shall be liable to prove a difference between the procedure they use to obtain the product and
the procedure protected by the patent whose infringement is claimed. Any identical product produced

without the consent of the patent owner shall be presumed, on these regards and unless otherwise proven,
to have been obtained through the patented process, if.

a) the product obtained by means of the patented process is a new product; or

b) there is a strong likelihood that the identical product was manufactured through the patented process and
the patent owner is unable, despite reasonable efforts, to determine the process effectively used.

Consideration shall be given, in the presentation of evidence to the contrary, to the legitimate interests of the
defendant insofar as the protection of their business secrets is concerned.

Article 241.- The pllaintiff or defendant may request the competent national authority to order one or more of
the following measures, among others:

a) cessation of all acts that constitute the infringement;

b} compensation for damages; :

c) withdrawal from commercial channels of all products resulting from the infringement, including packaging,
wrappings, labels, printed materials or advertising, together with the materials and implements, the
predominant use of which has been the commission of the infringement;

d} prohibition against the importation or exportation of the products, or materials or implements referred to in
the previous item;

) adjudication of the ownership of the products or materials or implements referred to in item c), in which
case the value of such goods shall be charged to the amount of compensation due for damages;

f) adoption of the necessary measures to avoid continuation or repetition of the infringement, including
destruction of the products or materials or implements referred 1o in item c) ar the temporary or definitive
closure of the business belonging to the defendant or the accused: or,

g) publication of the guilty verdict and notification of interested parties at the infringer's expense,

In the case of counterfeit trademark goods, the elimination or removal of that trademark shall be
accompanied by actions to prevent the introduction of these products into commerce. Furthermore, such

goods shall not be allowed to be re-exported in an unaltered state or to be subjected to a different customs
procedure.

Cases duly qualified by the competent national authority or those expressly authorized by the owner of the
trademark shall be excepted.

Article 242.- Member Countries may, unless out of proportion to the seriousness of the infringement, instruct
judicial authorities to order infringers to tell right holders the names of third parties having taken part in the

production and distribution of the infringing goods or services, and about the channels used for distribution
of such goods.

Article 243.- The following criteria shall be used, among others, to calculate the amount of compensation to
be paid for damages:

a) the consequential damage and lost profits suffered by the right holder as a result of the infringement;

b) the amount of profit obtained by the infringer as a result of the acts of infringement; or,

c) based on the commercial value of the infringed right and such contractual licenses as may have already
been granted, the price the infringer would have paid for a contractual license.

Article 244.- The right to action for infringement shall lapse two years counted as of the date the owner
learned about the infraction or, in any case, five years after the infringement was committed for the last time.
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CHAPTER 1}
On Provisional Measures

Article 245 - Any party initiating or who shall initiate an acti
national authority to order immediate provisional measure
from occurring, avoiding its consequences, obtaining or pr
of the action or compensation for damages.

on for infringement may request the competent
s for the purpose of preventing an infringement
eserving evidence, or ensuring the effectiveness

Provisional measures may be requested before starting the action, together with it, or after it has been
initiated.

Article 246.- The following provisional measures may be ordered, among others:

a) immediaie cessation of all acts constituting the alleged infringement;

b withdrawal from commercial channels of alt products resulting from the alleged infringement, including
packaging, wrappings, labels, printed material or advertising, or other materials, together with the materials
and implements the predominant use of which has been the commission of the infringement;

¢) suspension of the importation or exportation of the goods or materials or implements referred to under the
previous paragraph;
d} establishment by the alleged infringer of an adequate guarantee: and,

e} temporary closure of the business belonging to the defendant or accused, i necessary, to avoid
continuation or repetition of the alleged infringement.

The competent national authority may, if permitted by the domestic law of the Member Country concerned.
order the application of provisional measures ex officio.

Article 247.- A provisional measure shall be ordere
lawtul right to act and the existence of the infrin
presumption of infringement or that
persons reguesting the measure to
measure,

d only where the persons requesting it accredit their
ged right, and provide evidence allowing for a reasonable
infringement is imminent. The competent national authority may require
post a hand or sufficient equivalent assurance before ordering such a

The applicant for a provisional measure in res

pect of particular goods shall supply the necessary information
and a sufficiently detailed and precise descrip

tion 50 that the ailegedly infinging goods ¢an be identified

Article 248 - Where a provisional measure has been adopted inaudita aitera parte, the party affected shail
be given notice without delay after the execution of the measures. The defendant may reques! the
competent national authority to conduct a review of the executed measure.

Unless stipulated otherwise, any provisional measure executed inaudita altera parte shall cease to have

effect by operation of law if infringement proceedings are not initiated within ten days following the execution
of the measure,

The competent national authority may modify, revoke, or confirm the pravisional measure.

Article 249 .- Provisional measures shall be applied to

the goods resulting from the alleged infringement and
to the materials or implements, the predominant use o

f which has been the commission of the infringement.

CHAPTER |li
On Border Measures

Arlicle 250.- The owner of a registered trademark who has valid
or exportation of counterfeit trademark goods will take place, m
to suspend this customs operation. The conditions and hand

Member Country concerned shall be appiicable to this request
fssue.

grounds for suspecling that the importation
ay reguest the competent national authority
stipuiated in the domestic legislation of the
and to such an order as that authority may

The party requesting measures to be taken at the
information and a sufficiently detailed and precise
infringement so they can be identified.

border shall be required to supply the necessary
description of the goods subject to the alleged

The competent national authority may, if permitted by the domestic laws of the Member Country, order the
application of measures at the border ex officio.
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Article 251.- The competent national authority shall give trademark owners the opportunity to participate in

the inspection of the detained goods in order to substantiate their claims. The importer or exporter of those
goods shall be entitled to exercise the same right.

The competent national authority shall make all necessary arrangements for ¢onfidential information to be
protected during the inspection procedure.

Article 252.- Upon fulfilment of the applicable conditions and hand provisions, the competent national

authority shall order deny the suspension of the customs operation and shall inform the applicant
accordingly.

In the event that the authority orders the operation to be suspended, the notification of the applicant shall
include the name and address of the consigner, importer, exporter, and consignee of the goods concerned,

and the amount of goods to be detained. The importer or exporter of those goods shall be likewise notified
of the suspension. .

Article 253.- If, within ten working days after the applicant has been served notice of the suspension of the
customs operation, the plaintiff fails to initiate infringement proceedings or the competent national authority

has not taken measures to prolong the suspension, the measure shall be revoked and the detained goods
shall be released.

Article 254 - If infringement proceedings have been initiated, the defendant may appeal to the competent
national authority, which shall decide whether to modify, revoke, or confirm the suspension,

Article 255.- Once the existence of an infringement has been determined, such counterfeit trademark goods
as the competent national authority may have seized may not be re-exported in an unaltered state or
subjected to a different customs procedure, except in cases duly gqualified by the competent national
authority or expressly authorized by the right holder.

Without prejudice to other rights of action available to the right holder and subject to the right of the

defendant to seek review by a judicial authority, the competent national authorities shall have the authority
to order the destruction or seizure of infringing goods.

Article 256.- Small quantities of goods of a non-commercial nature contained in travelers luggage or sent in
small consignments shall be excluded from the application of the provisions of this chapter.

CHAPTER IV
On Criminal Procedures

Article 257.- Member Countries shall provide for criminal procedures and penalties to be applied in cases of
trademark counterfeiting.

TiTLE XVI
ON INTELLECTUAL PROPERTY-LINKED TRADE PRACTICES

CHAPTER |
On Acts of Unfair Trade Practices

Article 258.- Any act carried out in respect of intellectual property in the course of trade that is contrary to
honest commercial practices shall be considered unfair,

Article 259.- The following, among others, constitute intellectual property-linked unfair trade practices:

a) any act which, by any means whatsoever, is capable of causing confusion with respect to the business,
goods, or industrial activity of a competitor;

b) false affirmations ‘made in the course of trade that are capable of discrediting a competitor's business,
goods, or industrial or commercial activity; or,

¢) indications or affirmations whose use in the course of trade may mislead the pubtic with regard to the
nature, method of manufacture, characteristics, usefuiness, or quantity of the goods in question.
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CHAPTER Il
On Industrial Secrets

Article 260.- An industrial secret shall be considered to be'any undisclosed information within the lawful

control of an individual person or legal entity that may be used for any productive, industrial, or commercial
activity and that is capable of being transmitted to a third party, so long as that information:

a) is secret in the sense that it is not, as a body or in the precise configuration and assembly of its

components, generally known among or readily accessible to persons within the circles that normally deal
with the kind of information in question;

b} has commercial value because it is secret: and

C) has been the subject of reasonable steps by the person lawfull

y in controt of the information, to keep it
secret.

The information constituting an industrial secret may be related to the nature, characteristics, or purpose of

the products, production methods or processes, or the means or forms of distribution or marketing of goods
or rendering of services.

Article 261.- For purposes of this Decision, information whose disciosure is the result of a legal provision or
court order shall not be considered an industrial secret,
Information provided to any authority or disclosed by legal provision by the person in lawful possession of it

shall not be considered public property if that person supplies the informatian for the purpose of obtaining
licenses, permits, authorizations, registrations, or any other legal acts.

Article 262 - Persons shall have the possibility of preventing an industrial secret lawfully within their control
from being disclosed to, acquired by, or used by third parties in a manner contrary to fair trade practices.

Performance of any of the following acts in respect of an industrial secret shall be considered unfair
competition; :

a) using, without the authorization of the person lawfully in control of that information, an industrial secret to
which the third party had access under a confidentiality obligation resutting from a contractual or labor trade
practice;

b) communicating or disclosing, without the consent of the personal lawfully in control of that information,
the industrial secret referred in subsection a) with the intent of obtaining advantages for oneself or another
party or of causing injury to the person in control of that information:

€) acquiring an industrial secret by means that are unlawfut or contrary to fair practice practices;

d) using, communicating, or disclosing an industrial secret acquired in the way described in subsection c),

&) using an industrial secret obtained from another person, while knowing, or negligently failing to know, that
the party who communicated the secre! had acquired it by use of the means cited under subsection ¢), or
did not have consent to communicate it from the person lawfully in control of that information;

f) communicating or disclosing an industrial secret obtained in the way described under subsection e), for
the benefit of oneself or a third party or to injure the person lawfully in control of that industrial secret.

An industrial secret shall be considered to have been acquired by means contrary to fair trade practices

where such acquisition is the resuit of industrial espionage, breach of contract or other obligations, breach of
trust, breach of a duty of secrecy, or inducement to breach.

Article 263.- Protection of an industrial secret shall last so long as the conditions set out in article 260 exist

Article 264.- Any person lawfully in control of a trade secret may transfer it to a third party or authorize its
use by a third party. That authorized user shatt be under the obligation not to disclose the industrial secret
by any means, uniess otherwise agreed with the persan having transferred or authorized use of that secret.

Agreements for the transfer of technological know-how, technical assistance, or the provision of basic or
detailed engineering may include confidentiality clauses to protect the trade secrets contained therein,
provided that such clauses are not contrary to antitrust provisions on free competition.

Article 265.- Persons with access to an industrial secret by reason of their work, employment, job,
professional performance, or business relationship and warned of the confidentiality thereof, shall refrain

from making use of it or disclosing it without just cause and without the consent of the owner or authorized
user of that secret.
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Article 266.- Member Countries, when requiring, as a condition for approving the marketing of
pharmaceutical or of agricultural chemical products which utilize new chemical entities, the submission of
undisclosed test or other data, the origination of which involves a considerable effort, shall protect such data
against unfair commercial use. In addition, Member Countries shall pratect such data against disclosure,

except where necessary to protect the public or unless steps are taken to ensure that the data is protected
against unfair commercial use. :

Member Countries may take steps to guarantee the protection provided for under this article.

CHAPTER i
On the Rights of Action for Unfair Competition

Article 267 .- Without prejudice to any other right of action, parties interested may request the competent

national authority to rule on the lawfulness of any commercial act or practice pursuant to the stiputations set
out under this Title.

Article 268.- The right of action for unfair competition pursuant to this Title shall lapse two years following
the last practice of the unfair act, uniess domestic law stipulates a different time-limit.

Article 269.- The compétent national authority may initiate ex officio the proceedings for unfair competition
provided for in the legistation of the Member Country concerned, if that legisiation atlows for it.

FINAL PROVISIONS

Article 270.- The Member Countries, with the support of the General Secretariat, shall set up an Andean

information system on the intellectual property rights registered in each of those countries and to that end,
shall interconnect their respective databases by December 31, 2002 at the latest,

Article 271.- The Member Countries shall undertake the establishment of mechanisms for disseminating and
disclosing the technological know-how contained in investment patents.

Article 272.- The Member Countries shall seek to Sign cooperation agreements designed to strengthen the
institutional capacity of the competent national offices.

Article 273.- For the purposes of this Decision, a Competent National Office shall be understood to mean
the administrative body responsible for the registration of Intellectual Property.

The Competent National Authority, likewise, shall be understood to mean the body designated for that
purpose by national legislation on the subject.

Article 274.- This Decision shall take effect on December 1, 2000.
COMPLEMENTARY PROVISIONS

Article 275.- In accordance with the third complementary provision of Decision 391, the competent national
authority on matters of access to genetic resources and the competent national offices shall set up systems

to exchange information on authorized contracts for access and intellectual property rights granted by
December 31, 2001 at the |atest.

Article 278.- Intellectual Property matters not covered by this Decision shall be regulated by the demestic
legisiation of the Member Countries.

Article 277.- The competent national offices may establish such fees as they deem necessary for the
handling of the procedures referred to in this Decision.

Once the formalities have been initiated with the competent national offices in question, the fees shall not be
refunded.

Article 278.- With a view to the consolidation of a system of community administration, the Member
Countries undertake to ensure the best implementation of the provisions contained in this Decision. They

fikewise commit themselves to strengthen, promote the autonomy of, and modernize the competent national
offices and the state-of-the-art information systems and services related to the state of the art
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The competent national offices shall send their respective intellectual property gazettes or bulletins to the
competent national offices of the other Member Countries as soon as possible following the publication

thereof, by any means whatsoever. These gazettes or bulleting shall be made available to the public for
consultation at the receiving office.

Article 279.- The Member Countries may sign cooperation agreements on intellectual property, such as the
Patent Cooperation Trenty, provided that said agreements do not contravene the provisions of this Decision.

Article 280.- If the domestic law of the Member Countries so orders, parties applying for a patent on a
genetically modified organism (GMO) and/or the technological process by which a GMO) is produced, shat
also be requested to present a copy of the document issued by the competent national authority on
biosafety in each Member Country, granting them permission to produce such a body.

TRANSITIONAL PROVISIONS

FIRST.- Any intellectual property right validly conferred under Andean Community legislation existing prior
to the entry into force of this Decision shall be governed by the provisions that were applicable on the grant

date, except in regard to the terms of validity, in which case preexisting intellectual property rights shall be
adjusted to the provisions stipulated in this Decision.

The provisions contained in this Decision shall be a

pplicable with respect to use and exercise, obligations,
licensing, renewal, and extensions.

In the case of applications being processed, this Decision shall be a

pplicable to such stages as have not yet
been completed on the date of its entry into effact.

SECOND .- Microorganisms shall be patentable until other measures are adopted as a result of the
examination provided for in TRIPS article 27 3b).

The commitments assumed by the Member Countries under the Convention on Biological Diversity shall be
borne in mind in this regard.

THIRD.- The competent national offices shall, as stipulated in article 278, interconnect their databases by

December 31, 2002, at the latest. The General Secretariat shall apply for international technical and
financial resources for this purpose.

Signed in the city of Lima, Peru on the fourteenth of September of two thousand.
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REPUBLICA DE COLOMBIA
aﬁ(‘)ﬁ Ministerio de Relaciones Exteriores

DAM/CAA 39914 _

Bogota D.C., 29 de octubre de 2002

31981
Senor S tal L m
Hamdallah Zedan o
Secretario Ejecutivo hed 13 2002
Convenio de Diversidad Biologica romen WA
Montreali .Fi-’_i'; R A S
o VA / EFv o,

Sertor Secretario Ejecutivo:

Por medio de la presente y en atencion a la Notificacion SCBD/SEL/VN del 27 de
junio de 2002, remito la siguiente informacion relacionada con el consentimiento
informado previo de las comunidades indigenas y locales en Colombia:

+ Decreto 1397 de 8 de agosto de 1996 mediante el cual se crea la Comisién
Nacional de Territorios indigenas y la Mesa Permanente de Concertacion con
los Pueblos y Organizaciones Indigenas.

- Decreto 1320 del 13 de julio de 1998, por el cual se reglamenta la consulta
previa con las comunidades indigenas y negras para la exploracion de los
recursos naturales dentro de su territorio.

Atentamente,

Directore .“ Econ

batalgs

micos, Sociales y
Multilaterales {E)

Anexes: lo anunciado
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“Por of cual se reglamenta la consulta pravia con 1as comunidades indigenas y negras
pard fa explotacion de fos 1ecursos taturale - dentio de su teritorio” *
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EL PRESIDENTE DE LA REPUBLICA DE COLOMBIA

N w2 )

{201 uso de sus atiibuciones constilucionales y legalos, en 2special do las que le confiere e
ruamaral 11 det aniculo 189 y el paragrafo del arliculo 330 de la Constitucion Politica, en
Jysarcollo de lo dispuesto en el numeral 20. del aliculo 15 e {a ley 21 de 1991, en ¢l
articuls 44 de 1a lay 70 de 1993 y en ol antlculo 76 de la tey 99 de 1993,

ST e

CONSIDERANDO L

£

Quie o articulo 7o. de la Conslilucién Politica sefiala que: "El Estado reconace y prolege i
Ja diversidad atnica y cullural de la Nacidn colombiana®, ;
Quo el paraygralo del articulo 330 de la Constitucion Politica eslablece: "lL.a explotacion de

los recursos naturales en los temilurios indigenas se hara sin desmedro de la irtegridad
cullural, social y econdmica de las conwinidades indigenas. kEn las decisiones (e se
adoplen respecto de ditha explolacion el Gubierno propiclard ta padlicipacion de los

representantes de las respactivas coimtmidaddes”. :
de la ley 21 de 1991, por la cual se apiueba el :

Converio No. 169 de 1987 de la O.1.T. sobre pueblos indigenas y lnhales, dispong que
".0a gobiernos geberan velar porque, siempre que haya lugar, se efectden estudins, an
couparacion con los pueblos interesadlos, a fin de evaliar la incidencia social, espirilual y
chitural y subre el medio ambients que las actividados de desanolio previstas puedan

le.ar sobre 8sos puablos. Los resullados de eslos estudins deharan ser considerados
como orlterios fundamentales para la ejecucion de las actividades mancionadas”. :

3o Iguatinente, el numeral 2 def articulo 156 de Ja ley 21 do 1991 establece qua: "En casn
de gque portenazca al Estado la propiedad de Jos mineiules U 1PLLIIVS del subisuely, O
lenga dwiechos sobre olros recursos exiatenlas en las tiarras, los gobiernos deberarn )
ealeblpcer o manlener procediniientos con miras a consullar a los pueblos intéresados, a -
fin da determinar si log inlgreses de esns pueblog earian petjudicadng y en qué medida, ’
antes de emprender ¢ autorizar cualquier programa de prospaceion o axplutacion de s y
recursos exislenles en sus tierras...”

Que el numeral 3o0. del arllculo 7o
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Que el arficulo 17 de la ley 70 de 1993 preceplia que a parlir de su vigencid y hasta tanio

no so haya adjudicado en debida forma la propiadacl colectiva a una comunidan negra quoe
: i e b aodaldaee v ca adnadicardn (/e liereas
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cxplotacion de los reqursos nateriles ertity de s {ciitorio®, g 2 fes b st pue g E

{ g

Qua_el articuio 35 del Decrato 1745 de 1995 sobro slementos basicos para el conceplo E
previo D_Or"p_arle de la Coniisidn Técnica, i su rumeral 1° esfabloce (ue esta Comision '!
verificard "Si ol proyecio objelo de la soficitud de olorgamionlo de licencia ambiental ;’
conceslon, penniso. aulorizacion o de celebracion de confralos de apmvechamientoj;

h]

explotacion de los recuisos naturales y gendlicus (sic), sa encuantra en zonas B
susceplibles de ser lilutadas como tierray de connumidades uegras, a fin de hacer efectivo ?
el derecho de prelacién de que trala la loy*
_ i

Quo de igual forma, el aiticulo 44 do la ley 70 e 1993 eslablece "Como un meceaiismo
i

de proleccién de la Identidad cullwal, las comunidades tiegras parliciparan sn el diseiio.
elaboracidn y evaluacion de ios esludios de impactos ambicnlal, sociceconombco y
cultiral, que se realicen sobre 10s proyocios gue se pretendan adelariar et las dieas o

que 98 roflere esla ley”,

Que el articulo 76 de la ley 99 de 1993 eslipula que ‘1o explotacion de los 1ecursos
nalurales deberé hacerse sin desmedio e la inlegridad ctdural, social y econdmica de las
comunidades mdigenas y de las negras lradicionales de acuerdo con la ley 70 de 1993 y
el artleidn 330 de la Constitucion Nacienal, y las decisiones salye la imaleria se tonisran,
previa consulle a los reprasentantes e (ales comunidadles”

ST T -
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QQue se hace necosario reglamentar de manera especial la consully previa a las
comiumidades indigenias y negras lradicionales mediante urt procediniiento eapacilico que
permila a lus autoridades ambionitales ejercer su coimpelencia en esa maleria y complir el
mandaio cortenido an el aiticulo 76 de [a ley 92 de 1993,

DECRETA

——— T M T e Ay

CAPITULO
DISPOSICIONES GENERALES

ARTICULQO 10. OBJETO. La consulta pievia tiene por abjeto analizar el inpaclo
econdmico, ambiental, social y cultural que puedoe ocasionarse a una comunidad indigena

2 negra por la explotacion da recursos naturales dentro do gu terrilorio, conforms a la
definicion del aitfcuto 29 del presente decielo, y las madidas propuestas para proleger su

ntegridad. ‘ .
)

ARTICULO Zo. DETERMINACION OC TERRITORIO. 14 consilla previa se realizard
cuando el proyecto, obra o adlividad se prelenda desanollar an zonas de resgusido o _
reservas indigenas o en zonas adjndicaclas en popiedod colucliva a comunidades naygras. f"‘T'D__'
fgualmeants, se realizara consulla previa cuando el proyecty, obra o achividad g9 prelanda

desanullar en zonas 10 lilyladas y habitadas én furma regular y permanente por dichas ({7

comunidades Indigenas o negras, de confarmidad con lu establecido en e siguiente
i

-

articulo.

:

ARTICULO 3o. IDENTIFICACION DE COMUNIDADES INDIGENAS Y NEGRAS. Cuando
el proyscto, obra ¢ aclividad se prelenda realizar en zonaz no tituladas y halbiladas en ¢ (-";
forma regutar v permanente por cotmnidades indiaeners o oeeeas aisreptibles do ver £ 0
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Cottlinuacidn det Decrola "Poi ol coni su reglamenta lg consulla previa con lus comnunidades incligenas y
negras para la explolacién de los recuisos natwales dentio da sy tenitorio” Fig.3

geogiéfica.. El Institulo Colombiano para la Heformia Agraria - INCORA - certificaré sobro )

la existencla de territorio legatmenile constituido

a o auince (15) dias (1'7(:‘;":

Las anleriores entidades, expgdiran dicha «© erblicacion dullo de fos
hablles sigtilentes a la radicacion de la solicitud que jpara al afecto haga el interessdo en el

proyscto, obra o actividau, la cual contendr g

a) Identificacion del interesado;

a. Fecha de la solicitud;
b. Breve descripicidn del pioyecto, obra o actividad;

c. fdentificacion del drea de influencia cirecta del proyeclo, obra o activided,
acompanada de un mapa (ue procise su localizacién con coordenadas geogréﬂcas

¢ con sistama Gauss. /1 L,)
/

PARAGRAFO 10. De no expediise las cerbiicaciones por pare de lag’antiades previstas
en esle arlicule, en el términa sefalado, Radrdn iniciarsa loa eblutiios roepcclwus tio
obstanie, si durantc la realizacion de! estudio el inleresado verifica la presencla de tales
comunidades indigenas o nagras dentro del area de m”ucanua dueua do st proyecto obra
o actividad. debera inlegrarlas a los estudios COlespul wiettes, an T4 folnid v para los
efectos previslos en este Lécieln a informard ar Ministeiio dal intennr para~;n|anlnzar la
participacién de lales comunidades en la elaboracion de los rospaclivas estudios.

PARAGRAFO 2o, En caso de existir dascrepanua en tormo a la idenlificacion del érea de
influencia direcla del proyecto, obia o aclividad, serdn las dulondacles dmbmnlales

competentes quienes lo determinen.
PARAGRAFO 3o. Lga cerlificaciones de que trala el presenle arliculo se expemrat’w
transltoriamente, mientras ¢! Ministgiio del Intérlor eft coordinacion con el Institute
Geoyrafico Agustin Codazzi — IGAC- y e Instilulo Colombiano para la Reforma Agraria -
INCORA-, elaboran una cartografla georeferenciada a escala apropiada respseclo de las
dreas donde existun comunidades indigenas o negras de las que Wiala la ley 70 de 1403,
en los términos de ocupacion lerlicrial de que lralan los arliculos 2° y 3° del piesenle
Decreto. Para este efacta, dichas entidades dispondrdn de un término de sels (6) meses
contados a gartir de la expedicion del presente Decieto. La carlogrofia de que irata esls

pardgrato debera ser actualizada cada seis (6) meses, —

ARTICULO 4a. E_XTENSION DEL PROCEDIMIENTO. Cuando los eshrdios anibieninles
determinan que de ias actividaues Proyecladas se derivan inpaclos econdmices, sociales
o culturales sobre las comunidades indigenas o neyras, de conformidad con las
definiciones de este Decrelo y dentro del ambilo terrilovial de loe arlicuios 2° y 2° dai

miamo, se aplicara el procedirnienio establecido en tos aiticulos siguicnles,

CAPITULO IV

CONSULTA PREVIA EN MATERIA DE LICENCIAS AMBIENTALES O

TOTAM CAIRANC I IY O O B AR AT AT Y ARATITRIT A

I S

Y - e

A A T e 2

T



L

T A A 20 0 5 e R

Al bkl ? 20

R T

) A T g AL T RS b

—

T L

e T

. m oz,

A e e iimeas e L cefieT) MUTRRRI

aen

UNEP/CBD/WG-ABS/2/INF/ 1 Sy

/ . e 19 ,nv).(;'., ada,

Page 66 T I A P P
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onfinnacion Jel ecreto "Por el cual se replannsia L consulla pry i A ; I ;
plannsda Lt ¢ Jreyia con ks commmidades indigens 1 .

explotacitn de tos recursus naturales demtio de su tewritonls”. Pag 4 Migels ¢ negls pard 1a

ARTICULO 60, PARTICIPACION DE LAS GOMUNIDADES IND{

. : \DE GENAS Y NEGRAS EN
LA ELABORACION DE LOS ESTUDIOS AMBIENTALES. Ef jesponsable del proyecio, i
obra o actividad que deba reali ar consulia provia, slaborara 103 esiudios amblentales con
la paiticipacion de los representantes de las comunidades indigenas o negras.

Para el ¢asv de las comunidades indigenas con fa panticipacion de los representanies
legales o las autoridades liadicionales y frente a las comunidades negras con la
participacion de los miembros de la Junta del Conscjo Comunitario o, en su defecta, con ke
los llderes reconocidos por la comunidad de base ' E

»

El reaponsable dal proyecto, obra o actividad acreditard coan la presentacion de los
esludins ambientales, 1a forma y procedimiento en que vinculd a ins repmesentantss de las
comunidades indlgenas y negras en la elaboracion de los mismog, para lo cual debera

enviarles invilacidn esciita

Transcurridos veinte (20} dias do enviada la invitacidn siin obtenar jespuesta de parte de

log pueblos indigenas o comunidades negras, ¢l responsable del proyeclo, obra o
actividad infoimard at Minlsterio del lidetior para que venifique dunlio de los dlez (10} dias
sigutentes al recibv de la comurmcacion, si existe voluntad de participacion de los

reprasaiiantes de dichas comunidades y lo infermara al intergsado

En caso que los representantes de las comunidades indigenas y/o negras se nieguen d
parlicipar, u omlitan dar respuesta dentio de los tarmings antes previstos, el Interesado

elaborara el astudio ambientul prescindiendo de lal participacion

ARTICULO 60. TERMINOS DE REFERENCIA. Dantro de los términos de referencia que
expida la autaridad ambiental para la elaboracion de los esludios ambientalas se incluirdn
los linsamientos necesarios pata analizar el componerte 30ci0eCoNOMICo y cultural de las

comunidades indigenas o negras.

ARTICULO 7o. PROYECTOS QUE CUENTAN CON TERMINOS DE REFERENCIA
GENERICOS. Cuando el proysclo, obra o actividud, cuente con términos de referencia
genéricos expedidos por la autoridad ambiental respactiva, el interesado deberd informar
al Minteteria de! Interlor sobre ta parlicipacion de las comunklades indigenas ¢ negras

susceptitles te ser afecladas, el la elaboracion de fos estudios. _ .

ARTICULO 80. SOLICITUD DE LICENCIA AMBIENTAL O DE ESTABLECIMIENTO ¢
DEL PLAN DE MANEJO AMBIENTAL. Cuando se prelenda desarioliar un proyecio, abra ;
o actividad dentro del ambilo lerritorial previsto en los atticulos 2y 3% de este Deciel, a v
la solicitud de licencia ambiental o do establecimienio del Plan de Manejo Ambientyl, se

anaxardn las cerlilicaciones da (ue trata el aiticulo 3° del presente Decrelo,

ARTICULO 8o. PROYECTOS QUE NO CUENTAN CON TERMINOS DE REFERENCIA
GENERICOS. Recibida la solicitud de 18rminos de referencia y eslablecida ia necesidad
de hacer consulla pravia, la auloridad ambiental compelsnte al momento de expedirtus,

Informar4 al Ministerio del Interior sabre la participacion de las comunidades indigenas y/o

Y ATl e Ll A B L- Tl R LAl Fam pfes move afmmb A dos e B o ab e [T - TERPY P NPT FRTE [T
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Continuacion del Decrei'o "Por el cual se 1eglmenta la cansulla previa con 198 comumidades Indigenas y
negras para fa explotactn da los recursos nalurales dankio de 50 territorio®. HAag.5

QRT[CULO 100, CONTENIDQ DE LOS ESTUDIOS AMBIENTALES FRENTE AL
DO!\APON!‘ENTE SOCIOECONOMICO Y CULTURAL. I'n relacidn con el cumponerls
sociosconomico y cultural, {os estudios ambientales deberdn conlener por lu menos lo

siguiente:

1. En el diagnostico ambiental de allernalivas:
Caracteristicas de la cullura de las comunidades indigenas yfo negraa Este elemento se
lendré en cuenta por parte doe la aworidad ambiental para escoger la allernativa para
desarrollar el estudio ds iinpacto amblental.

2 En el esludio de impacto ambiental o plan de manejo ambienial
a) Caracterislicas de la cullura de fas comunidades indigenas yfo negeas.

b) Los pusibles impactas saclales, acondmicos y culluales que sufritdn las comunidades
indigenas y/o negras estudiadas, con la realizacion del proyecto, obra o aclividad

¢) Las medidas que se adopltardn para prevenir, conogir, mitigar, confrolar o compensar
los impactos que hayan de ocasionarse.

ARTICULO 110. COMUNICAGION A LA COMISION TECHNICA DE QUE TRATA LA LEY
70 DE 1993. Hasla cuando se adjudique en debida {oria fa propiedad colecliva de las
comunidades negras susceplibles de ser alectadas por el proyectn, obra o aclividad, la
autoridad ambiental competente remillrd copia del auto de iniciacion de trémita a la
Comisién Técnica de que trala el anticule 8° de fa Ley 70 Jo 1093, para yue eniita el

concepto exigido en @l arliculo 17 de fa misma ley.

ARTICULO 120. REUNION DE CONSULTA. Dentro de 1os quince (15) dias siguientes a
ta fecha de la solicitud de licencia ambiental o de eslablocimiento dol Plan de Manejo
Ambiental, la autoridad ambdtental compelenla comprobard la parlicipacion de las
comunidades interesadas on s elaboracion del Estudio de impactoy Ambiental, o la no
participacian,y cilard a la reunion da consulia pravia que debara celobrarse dentro de os
treinta (30) dizs siguientes al atito quo asi lo ordens peferiblemente en la zona donde ge

ancuentre el asenlamiento.
Dicha reunion serd prasidida por la autoridad anbiental competente, y deberd contar con

la parficipacion de! Minisieiio del Witarior En ella doboirdn parlicipar &l responsable del
proyecto, olna o actividad y los sepresentantes de tas comunidades indigenas y/o negras

Involucradas ern el esludio.

§in perjuicio de sus facuitades conslilucioiiates y legales, podian ger igualmente Invitados
I_a Procuraduria General de 1a Naodn, o Dofensaria del Pughlo y 1as deméas entidades del
Estado que posean interés en el asunto, de confortnidad con la natureleza del impacto

proyeciado.
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Continuacitn dei Demgt‘n "Pot el cnal se reglamenta ba coisulla previa con fas cotnunidades indigenus y
negras pare la explotacion de los recursos nalurales dentio de su lenitio” Pay 8

PARAGRAFO 20. La reunitn se celebrara en idivma caslelfano, con traduccion a las
lenguos de las comunidades indiganas y neygras presentas, cuando sea dJdel casa. Ne ella
se levantard un acta en la que consle el desairollo de la inisina, que sera flirmada por 10y
representanles de las comunictades indlgenas y nagrag; lgualmente sera firmada por los
representantes de la auloridad ambiental compalenia, dal Minisleriv del nterior y de las

autoridades de control que asistan a ella,

ARTICULO 130. DESARROLLO DE LA REUNION Fii la rermion de consulla se seguird
el siguiente procedimiento.

a) Instalada la reunion y verlicada la asistencia, el tespansable del proyeciv, obra o
aclividad hara una axposicion dol conterida Jel estudio respectivo, con especial dnfagis en
la identificacién de los posibles impaclos frente a las comunidades indigenas y a lus
comunidades negras, y la propuesta de manejo de los mismos.

b) Acto segiido, se escuchari a los representantes da las comnunidades indigenas y

negras consulladas.

c) S existe acuerdo en lorno a la dentificacion da impacios y a las medidas propuestas
deniro de! plan de manejo ambiontal, y lag demas a que hubiere lugar, segun ¢l caso, en
o refacionado con las comunidades indigenas y negras, se levantard la reunion dejando

en ol acta cunstaricia expresa del hecho.

d) En caso de no exlslir acuerdo gobws las medidas propuestas dentro del plan de manejo
ambiental y las demds a que hubiere lugar, o auloridad arobienlal compelente suspanlera
la reunion por una sola vez, y por el termino mdximo de 24 haas, con el fin da que lus
paies evalien las propuestas. Si después de reanudaca la rouniton, se fagars a un
acuerdo, debera darse aplicacion a lo eslablecido en ol fileral antedior, en caso dn que
continte el desacuerdy, se provedera de conformidad con el siguienle literat del presente

articulo.

auerdo respacta de las medidas contenidas en el Plan Je Manejo

rminada la reunién dejando en el acta constancia expresa de tal
ar en el aclo {que

0) En case de no axistir a

Ambiental, se dard por te
hecho y la auloridad amblenlal compelente decidind solne ol padicul

otorgue o niegue la licencia ambiontal.

f) Si cualquiera de 1as comunidades indigenas o neygras involuaradas no asisle a la reunion
de consulta, deberd justificar sut Inasislencia ante la aulatidad ambiental, dentro de tos
acho (8) dias siguientes a la fecha programadsa para su celebracion. £n caso de gue no
exista justificacton véfida se enfenderd e se encuanbia de acuerdo con las medidas de
prevencidn, comecclon, mitigacion, contiol o compensacion de los impaclos que se le

puedan ocagionar.

@) Justilicada la inasistencia, la auoridad ambiental, dontro de los guince {(15) dias
sigulenius, cilard a una nueva reunion para el efecto.

h) Agotada el objeto de la reunidn, la auturidad ambigntal competente, fa dara por
terminada, dejando conatancla de lo ocutrids en al acta y conlinuaid con el tramile
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Conlinuacion del Decroto "Por el cusal se acplaimania la consulta previz con tos comunidades indigenas y
negras para ta axplolaclén de los recusos nalurales dentro de su lsailoido”. Pdg.7

CAPITOLO M

CONSULTA PREVIA FRENTE AL DOCUMENTO DE EVALUACGION ¥ MANEJO
AMBIENTAL.

ARTICULO 140. BOCUMENTO DE EVALUACION ¥ MANEJO AMBIENTAL Cuando
quigra que se den Jos supuestos del arficuio 2° del presanto Nocrelo para los proyeclos,
vbras o actividades cobijados pour lo dispussto en et Decreto 883 de 1997, se debera
realizar la consulta previa con las comunidades irdigenas y negras :

R
En lal caso, el documenlo de evaluacion y mancjo ambiental dsberd elaborarse de
corformidad con lo establecido en los articulos 5" y 10° nineral 2° del presente Decreto,

E| interesado antes de elahorar al documento de avaliacion y' nianejo awbienlal debera
informar al Ministerio del Interior para que conslate ia parlicipacion de las comunidades
indigenas o negras susceptibles de sor afectadas en la elaboracion da los esludios.

a realizard una vez elaborado of docimento de evaluacion y fNAanNejn
ambiental comipelente, ert las
del presenia Decrelo Para lal

La consulla previa s
ambiental y con anterlaridad a la entiega anle la auloridad
formas y condiciones establecidas en los articulog 11"y 127
fin so debera dar avisa oportunamente a ta auloridad ambianlal competents.

nles a la presenlacion del documento de evaluacion y

Dentro de los diez (10) dias siguie
nbiental competenta sa pronunciard indicando si o8

manejo ambiental. {a autoridad ar
procadente o no dar inicio a las obras.

CAPITULO IV

CONSULTA PREVIA EN MATERIA DE PERMISOS DE USQ, APROVECHAMIENTO O
AFECTACION DE RECURSOS NATURALES RENOVABLES

PERMISOS DE US0, APROVECHAMIENTO O AFECTACION DE
RECURSOS NATURALES RENOVAHLES. Cuando se relenda desarroliar un proyecto,
obra o actividad dentto del énbite terrilorial previsio en los arficulos 2° y 30 de esle
Dacreto, a la solicitud preseilada ante la auloridad amblental competente para acceder al
ugo. aprovechamisnto o alectacion de fos recursoe naturales 1enovaebles que no vayan

implictios denlro da una
arliculo 3o0. del prasente NDecreln

ARTICULO 150.

Recibida fa svlicitud y establecida la necesidad de hacaer consulla previa, la adoridad
ambiental competents informaré al Ministerio del Intertar pard electus de sb coordinacion.
igualmente, Ia autoridad ambiental competerile deberd dar aplicacion a lo dispuesto an el
arlicula 11° Jda esta Deacrelo Tuanclo sea del caso.

ARTICULO 16u. REUNION DE CONSULTA. Denhio de tos quince (19) dias siguienies a
la fecha de recibo de 1a solicitud de aprovechamienlo, Uso o aleclacion e I0s recursos

haturales renovables, la autoridad ambiental competente citard a una retnion de consulta,

que debera celebrarse denlio de lus quince (15) dias siguientes al auto que asl lo ordena,
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Continuacién del Deurelp "Por el cual se reglamanta ta consulta gnevis con las cdinunldades indigenas y
negras pera Ia explolacion de tos recinsos valwales denbo do su teniluin” Pég 8

Debera parlicipar en {al 1eunion, el interesado, los represenlantes de las culhunidades
indigenas y negras involucradas y el Minisletio del tntenior; iguaimente serdn invitados a
asislir {a Procuraduria Genoral da la Nacldn y la Defensaria del Pueble. Padian asistic
también, otras enlidades dol Fetado rue posean interés ¢n al asunto.

ARTICULO 170. DESARROLLO DE LA REUNION DE CONSULTA. La reunidon de
consulla se desarroliara de la siguiento manera:

a)instalada la reunion y verificada la asislencia, el inlerasadao expondia las condiciones
técnicas en que pretende usar, aprovachar o afectar los rocursos naturales renovables.

b)Acto sequido se escr-hara a tus representantes de las comunidades indigenuas o'negras
consultades y se detertninaréin los impactos que se puaden generar con ocasion de la
actividad y las medidas necesarias pata prevenhlos, corregirlus, mitigarlos, controlarlos o

compensarios.

c)En esta reunion se aplicara lo dispuaslo en {ns filerales 1) y g) del articulo 13 del prasente
Deacrsto,

ion, la autoridad ambiental competente la daia por
o o ocurrido en el acta y continuard con el tramite
1 el objelo de lomar una decision sobie el

d)Agotado el objelo de la reun
terminada, dejando constancla d
estaplecido en las normas vigemes, col
otorgamiento © negacién del penmise de uso, aprovechamienlo o afectacion de los

recursos nalurales renovables.

ARTICULO 180: AMBITQO DE APLICACION: las dispusicionss conlenidas en los
capitulos Il y 1V deil presente Decreto no se aplicarén cuando se trate de licencias
ambienlales que conlengan permisos, concesioney y autorizaciones pard el

aprovechamiento de los recursos naturales,

CAPITULO V
DISPOSICIONES FINALES

ARTICULO 190. COMUNICACION DE LA DECISION. El aclo administrativo que atorgue
o niegue lu ficencia ambiental, el eslableciniento dol plan de manejo amblental o ol
permiso de uso, apravechamisnto n afectacion de los recursus nalurales renovables
debera ser comunicado a los representaites de las comunidades indigenas y negras

consultadas.

ARTICULO 200. REGIMEN TRANSITORIO. Las consullan pravias con comunidades
indigenas o negras cuyo rdmite se hubisre iniciado con antariondad a la vigencia de!
prasente Decreto, continuardn su desearrollo en la forma acordada. Mo obslants, el
interesado en el proyecto, obra o actividad podrd optar por la sujecion al procedimiento

astablecido en esle Decrelo.

ARTICULO 210. MECANISMOS DE SEGIIMIENTO. Sin parjulcio de la ptena vigencia del
presente Decreto a partir de la fecha de su pubhcacion, dentio dJe los seis (G) meses

siguientes a ella el Gobierno Nacional propiciara con las comunidades indigenas y negras
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z Continuacidn del DecreI.u “Mor el cval s reglamenta l1a consulla pevia con las conmnldades [ntigenas y
hegras para la explolacion s fos seowsos naluiales dentio de su terrilorio”, Pay.0

rarlir de la tacha de su

ARTICULQ 220. VIGENCIA. E! presents Decreto rige a |
ia9.

publicacién y deroga todas tas disposicionas que le sean contrar

: PUBLIQUEBE ¥ CUMPLASE 1 3 J[j_i
g Dado en Santafé de Bogota D. ¢, a los
;
4 =57 T '
; .
3 o T
E -
J EL. MINISTR() DEL INTERIOR, )ﬂ
oy
ALFONSQ LOPEZ CABALLERQ

\
KT &

»
1]
!
}
!
g EL MINISTROQ DE AGRICULTURA,
j
ANTONIO GOMEZ ME@_ANO

f
g
:
g EL MINISTRO DE MINAS Y ENLRGIA,

v .
| %%(Q/—diw
5 ' ; - 8 R.ﬂNEZ
§

:

;

EL VICEMINISTRO DEL MEDIO AMBIENTE, ENCARGADO DE LAS FUNCIONES DEL
DESPACHO DEL MINISTRO DEL MEINO AMBIENTE,
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a5 y 1a Mesa [ermanchle

I PPor el tual se crean {a Comision ttazional de Tersitor jes Tndigen
lictan otras disposiciones

de Concertacion con fos Pueblos ¥ (xganizaciones Indigenan y S¢ ¢

! .
- {01 Prestdente de In Repiblica de Colombin,

s e concede ef mmeral {1 det articulo 189 de ia
de 1o dispmesto pof ey 24 de (onf y el artferlo to.
jol pardgeafo del artfculo 330 de T

en nso de Ins facuhiade
Constitucion Pulftica, ¢ vittid

. f‘ _ del Decreto- Ley 1050 de 1567 y en cmnplimicnto ¢
"\ " {Constitneitn Potftiea,
!.
DECRETA:

COMISTON HACIONAL DR TERRETOIIOS INDIGENAS.

ARTICULO 1n.
os fndigenas, adserita al Ministerio de Agr jcubtura

* Ciéasc ha Comisldn Hacional de Terthond
¥ Desarrallo Rural, fntegrada por:

{. £l Viceministio de Desarroilo Rural Campesino del Mintstetio de Agricultura ¥

Désarrolio Rural o su delepgado;

2. il Gereme General del THCORA v st delegadv,

K3 I Suligerente de Planeacion del IHCORA;
4% fillefedela Division pata la Alzncion da Comunidades indipenas ¥ Negras del

JNCORA;

5. Ut delegado drl Ministeo drt Interior;
6. [ Jele de 1 Unidad de Desamolio Agropenualio del Departamento Administiativo
de Plancacién Mackenal;

1. 5l Dircctor General del I"resupuesto del HLiinisterio de Vacienda y Crédilo Piblico

o su delegatle;

8. El Presidente de la Organizackin Haclonal fndigenn de Colombia ONIC o un

delegado por el Comité Ejecutive;

P

L
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indigenat y se dictan nht#s digposiciones”

9. Et presidente de 1a O panizacian e Puehios lndigenas de la Amazania Colombiana

OFIAC 0 un delegado pon el Comitg Ejecutlvo,

10.  Un delegado por fa Canfederacion Tudlgena Faitona;

'S v Ins Regiones Administrativas de
con el artfendo 306 de la Constitucion
enag de 1a 1espectiva reglon.

1. Un deiegado por cada marrerpegion CORP
Planificaciom qque st conformen de acuerdy
Iolitica, seleccionados por Ins etganizaciones ndlig

PARAGIRAFO. Los Senadnres Indipenas y lus exconstitnyentes hdigenas secdn fnvitados
permanentes a la Comlsion Hacional de Tertitorios Indigenas.

ARTICULO 2o. FUNUSONES. La Comision Macional de Teprtorios Tndfgenas tendr 4
l las siguientes funciones: .

. 1. Acceder a la informacion coneolidada sobre pestion del IHCORA respecta de
s Resguardos Indigenas durante ef perindy 1980 - 1996.
! 2. Acceder a la informacion y actalizanta, solne siecesidades de Ing comunidades

f indigenas para 1a constitucion, ampliacian, reostrueturacion y saneamiento de Respuardos
.y Reservas Indfgenas y ta conversion de éstas en Rrspuntdo; solicitudes presemtadas,
expedientes abiertos y estado de tos procedimientos atlelantados.

3. Concertar la programacian para pedlodos anales de Ias acciones de constitucidn,
ampliacion, reestructuracion y sanramiento de Nesguardos y sanraminnte y conversidi de
Reservas Indigenas que se requirtan de acuerdo con la informacion a gue ¢ reficre el
simeral anterlor, para su ejecucitn a partir de Ja vigencia presupuestal de 1997,

ptiorizando las siguientes:

a. Saneamicnto de Respuardus Indigenas constituidos en lns 7ouns de
i Reserva Forestal de fa Amazonfay del Pacilica deniro del plazo establechlo en e
Pardgrafo 4o, del articulo 85 de 1a Ley 160 de 199,

b. Ampliaciim, comstitucién  y/u sancamiento de Resguardos para

uehlos ladlgenas amenazados; Chihmila, Tukak, Yukpns, Kolan, fimbheta de

Risaralda (Caldas), pueblos imlfpenas de Arauca, Ia comunidad Kuth del U Tolo

ten ¢! Departamento del Choct y la Conversifn de Reservas en tesguardos y su
sanenmliemto,

c. Para las connmidades imdigenas del Tolima:  Canstitucién de
Resguardos en los predios del Fondo Macional Agiarie que hayan sldo entrcgados
y los que posean iradicionalmente; y adelamar el programa de adquisicién de
tierras,

4. I'reparar un estimative de los costos por petlodos anuales de Ins actividades
programadas de acuerdo con ol nrmeral amterfor, para realirar los catndios socio-
econémices, adquisicién de predios y mejorax, adecuncidn Instiicional, requerimienios
técnicos, inscripeion de titulos, ele. y seflalar los presupuesios necesarlos para cada una de

las vigenclas fiscales.

-

.
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5. pPresentar @ Ciobsiernn Pacional la prartinda pecesaria para da ejreucion !

cronogramia duranic el primer aio para e este gestionn e el Cangreso de 13 Ilcplihlica,
su inclugién en el Proycetn de Ley de Presupuesto, vigencia fiseal de 1997,

6. flajo el criteriv de 1a ohligacitn del Estado de protegee 1a diversidad éwica y
cultusat de a pacion y el oyl mamicnto de 103 rerritogins Indigenas, analizar las normas
de 1 legislacion agraria atin*ntes 4 eeguardos (ndlgenas y recgmendar Ias mudilicaciones
que se requicran para soperat Ing principales alistaculos qne 5¢ presentan @ fin de darle
cumplimiento a fa constitnciin, ampliacion, ganemmiznio ¥ Leestructuracian de Resguardos
Indigenas y ¢l saneamicttn y convetsitn de fleservas inedlgenat,

1. fletomendar tas modificaciones que reaptinen ol Acuctdo 13 de 1993 de la Junta
Directiva del WCOrA Y presentatfe para sy aprohaclon.

8. Nacer ¢ seguimiento 2 la cjecucion de fa propramacion det INCORA para ia
fesgnardos fdigenas, y

constituci6n, ampliacian, sanaaticiin Yy yeestiuctyracién de
saneamiento ¥y conversion de Reservas A partic de la fecha de expedicion del presente

Dectetn.

| PARAGRAFO fo. T cnmplimiento de 1y COMpPIomises adeuitidocen desarrolin de fos
d convenios @ acuetdos ersrritos pos rl Guhicno © el IHCORA, con orpanizaciones o
1 pueblos hdlgenas, se nard conforme /. tos CronugLANIAs ¥ Jemds contenkdos de los

W acuerdos.

ey

FARRAGRRAFO 2o, Fma et chmplintizuo de tas funciongd rle gue tratan fos mumerates 1,
2.3, 4y 7 del prescute attfenlo fa Comisiéo Nacionat de Tegritotlos tndigenas disporh
del 8nmino de cuatio (A} mcses A pattic de 1a fecha de expeelicion del presente becreto.

) ARTICULO Jo. AI'II(H‘I'\('I()N FRESUTUES rAL. it Goblerno tactonal incluird
nualmene en ¢l I'toyecto de ey de Fresupuesto, 1as partidas necesnring pata da cjecucian
d'e Ja programacion de e weata el numernt 3 de confimidad con el extimativo de costos
dis que trata ct yumeral 4 del mismo antlculo y de acuerdo cun fog procedimientos

determinados por 18y nonnas vigentes,

ARTICULO Ao, ROPUESTA ECONOMICA Y OIERATIVA. La Comnisitn
Nacional de Tertitoios Tndlgenas preparard und propesia para agilizar los irdmites para
la constitucion, mnplinci(_\n, saneaniento y reestructuracion de Resguardos Indigenas y el
sancarnlento y conversion e Neservas Iniligerny con desting al INCORA 'y demés
instituciones dcil Estado que intervengat en Jos procedimicntus anteriores.

Cuando el INCORA requieta contratar profesionales, idenicos y prromiotures para I
realizacién de estudivs socin ccontuticos U olras tnbores relacionadas con comunidades
indigznas, concertard con €stay y sus auloridades ¥ organizaclones los érminos de

referencia y ¢l perlil del personal.

f.a Comision gestionard ante Ias entidades competentes todas las medidas pecesatins parn
1a defensa y proteccion de la integridad de los Territorioy hwligenas.
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indigenny y 1a Mesa Permanente de Coneentacion con Lo
Indlgenas y s¢ diclan ntras disposiciones”

ARTICULO So. sorowtr. Fl Liimisterto de Apricutea y Pesarratly tural, e
INCORA Y ¢l Pepartamento Hacional de Planeacion suiministratdn ala Comisitin cl apoyn
técnico, informative ¥ Jnglstinn e sca pecesatio paa cf cumplimiento de sus funciones

en los términes estipulados e este Iecteln.

‘ ARUTICULO 6ol (.")N(.'Ii.ll'l'f\(.'lolwl. Para oy clectos del presente decrete, ia
‘ concertacidn se hard en cnnenrdancia cont fn dispuesto por I Constitucion Polltica de
Cotombia, los lnstrumentoes {iternacionales que ohligaitn Cotombia, as{ come fas leyes 161
de 1994, 191 y 199 de 1995 y demfs normas que parantizan los derechos de los Puebios

indigenas.

: ARTICULO To. FACFHEOIAS AMIMENTALES, o se podid olorgar ninguna
] licentia amlicotal sin los eanplios de fmpacto reanhmico, encial ¥ cultural solwe fus
pucblos © camunidades indigenas, g cuales hardn pate de los estndios de mpacto
: ambiental.  Los estuding se sealizardn con Ja patticipacion de las comunidades, sus

autoridades y organizaciones.

Cuando de los estudios, 0 A consideracion de ta anto idn! ambiental © del sepuimicnto ron
la parlitipacifm de las connmidares afectadne, sus antoridades ¥ organizaciones, se
dJesprenda que s¢ puede cansar 0S¢ estd causandu drsmedro a in inmtegridad cconfunica,
social © cultural de los pruchlos o commmidades indfgenas, SC negarun, suspesderdn o
revocarén las licencias, mediante resolucitn motivada.

ARTICULO Bn. ORNAS K IV ERSIONES. Ninp,unatﬂun,cxplumrh’m, explotaciin (
o inversion poded realizaise e “Fertitorin Indigena sin fa previn concerlacign con Ins \

autoridades indigenas, conunidades y sus prganizacinnes.

ARTICULO 9v. ANQUISICION PR PREDIGS. Cncel (rming de wy mes a partis
de 1a expedicion del presente Degreto, 1x Juta Directiva del IHCORA tevismd y hath Ins
moditicaciones que tequicra el Artetdn 13 de 1995 para penerlo en conspnancia con e
Decreto 2164 de 1995 en 1o telative a procedimicntos de congtitucion, ampliacion,
recstructuracin o caneanvientn de resguardos y la conversion de Reservas fidigenas cn"\

! Recpuardos.

ARTICULG 10 MESA DE CONCERTACION. (iéase la hesa Petmanenie de
Coneerlacion con Jns fuchlos y Orgaizaciones Indigrnay, adsctita al Minfsterio del
lﬂ'mlor. integrada por los siguienles miembros permanentes:

- £1 Ministro del Inerior o su delegada;

- 15 Ministro de Agricuituray Nesarrollo Putal o su delegado;

- £f Ministro del bedio Ambiente o su defegalo;

. - [l Ministro de Macienda y Crédito Pubtlco o s dricpado;

- El Ministro de Desartollo Econtinico o sy delegado;

- Bl Ministro de Minas y Energa o su delrgade;
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Continuacion de} Lecietn, *Por cl cual se crean fa Conision Ila-"ml_ml de Terriorios
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Indigenas y 8¢ dictan otray dlsposicinnes'

i} Ministeo de fducacion 1lacional 03U delegado;
- g1 Director del Pepatianicito Hacional de Plancacion o su delegado;
- £1 Consejero Peesidencial de Fronteras o su delegatiu;
- El Consejero l"icsidcucial de Polltica Social 0 su delngado,
) '
- Los Senadorcs Indiganas,
- Los exé‘.onsliluyculcs indlpenas;

- El Presidente de 12 Organizacién pHacional Indigena dc Colombia ONIC o un
delcgado por ¢l Comité iecutivo:

- L) presidente Je la Organizacian de Fueblos Indigenas do 1a Amazonta Colombiana
OPMAC o un delegado por ¢l Comité Fjecutivo,

- Un delegado por 12 Confederacion Indigena ‘Valrona]

- Un delegada pot cada mactoriepion CORTES © las Replones Administrativas de

Planificacion nque s¢ confotmen de acyntdo con ¢l articulo 300 de ia Constitncion
Nacional, seleccionados 1oc fas organizaciones indigenas de 13 tespectiva region.

l‘ARAGRAFO. E} Gobirrno Haclonal invitarh como integrantes permancnics A a mesa
de concerlaclon en calitiad de veedores A fa Organizacion Tnternacional del Trabajo, a ta
Comisién Interamericana de Derechos Humanos y A Ja Conferencia Fylscopal de Colombia
para quc yealice ¢l sepnimicnto, impmitso, vigitancia y divutpacién ol cumplintlente de das
funciones de la Mesa de Concertasitn y de los acuerdos a (e ¢ Hegue. tos micmhitos
Indigenas de la Mesa de Concettacifin podrin juvilar a paticipar €n Sus deliberaciones ©
en las Comisiones TemAticas a los asesores que designest.

ARTICULO 11. LOBIERQ. 1A Mesa Permanente de Cuoncerlation con los Puchlos’y

Organizaciones Indfgenas wendtd por objeto coue_stos ¥ ¢l Lstadg, todas fas
degJsiones atgl_\jnisualivg_s_‘ y leg islaljxas. suseL c al@gﬂus cyatuar fa cjecuslon Lt

= polltica_Ingigena del Lstado sju_ncduiclq__de_uﬂtclbngim&u,m@m

-SEG—/___ gutmi Walcmﬁfﬂm" Temto de los acuerdos 8 Qe aiii_g:_l'_lgg‘ggq.,

ARTICULO 12. FUNCIOUES. La Mesa Permanenic de Concerlacion, ademds de
{o dispucsto en ¢l articulo anterior, cumplitd fas slguientes funciones: :

1. Adoptar principios, criterios ¥ procedimientos cn relacion cun biodiversidad,
recursos genéticos, pwpicdad intelectual colectiva y derechos culturales asociadog A cslos,
en e} marco de 1a legislacidn especial de fos pucblos indfgenas.

2. Concertar previameste coi los pucblos ¥ orpanizaciones indipenas las posiciones
y propuesias oliciales para proteges Jos derechos indigenas eit matoria de aceesg A FECUTSes
L

pentlicos, biodiversidad ¥ proteccion del conocimiento colectiva, Innovaciones ¥ précticas
o et etambiann en insianeiag imernacionales o ¢en c!
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3. Concertar £} desarmlln e dos darechos constiticipuales iligenas en iclacion com
Liodiversidad, 1ecuesos grnéticos, propicdad jntelectmal colectiva y derechion culturales
asociadns a estos y 1a Igislacion ambiental.

5 1. Concentar <l proyeeto de Ley que adifica ¢t Codigo de Minas con el fin de
' pauantizar 103 derrchos de tos puehlos indfganas; defing ¢} ceonogenma, Jos procedimicntos
y los presigrusstos pngesarios para fa delimilagin de 7onas mineras indtfgenas de acuendo
con tas solicitndes de s commidades ¥ haeetle sepuimiento a su cjcencion, e
capfotmidad con o alispuestaen el Decietny 2655 ate 1URR \ a delimitacion de fas zonas
mineras indfgenas c¢ hard comee rtadainente con fas prganizaciones pacional, regional y Ias
autotidades indfgenay dl tespertivo terfitorio.

L $. - Revisar g permisos y Jicencias otorgados snhee territotins indigenas y los gque estén
N en UrAmite y solicitar s4 syspensifn o revocatoria cuaido sean vivlatorioy de los derechos
k de los pucblos indigenas de conformidad con b 1egislaciin especial.
. 0. Concettar las partidas presupriestates que se eeguirran rta capacitacidn, estudios (
. iecnicos, asesorlay finsnciacion de proyecios con destino a tas comunidades indigenas,

7. "oncertar ¢l Prereln feglamentatio de log antfeulos 7737, 5% 8%, gr 10", 127,
{3° y el pardgeafo 37 (et articuln 7¢, de 2 Ley 191 de 1995 con loy pucltos y
comunidades indigenas de Nontera, sUs anloridades ¥y arganizaciones regionales y

nacionales respentivas.

8. Preparar fos prowedinientos preesatios pma avtndareatre los puchlos v
organizaciones jndigenas la propuesta de reghumentacion (el derechn de participacitn v
concertacion de las decisiones administativas y tegistativas susceptibles de nfectar 2 levs
: 1 . pueblos indfgenas de arueadn con §as particutaridades de cada wno, y concettar 11

expedicidn det deeret.

3 Y. Concertar of procedimizuto ransitorio y 1o demds qe se requicra para (a
i . parlicipacion, gunsulla y concertacion com pucbls o comunidades indigenas eepectiicos,
3 mientgas se expide el dericto reglamentario. 1.3 concetlacion se hard respetando los usns

y costumnbres de cada puehio.

{0, Abrir un proceso de difusion, andlisis y discusian de la [ey Ha. 100 de 1993 con fas
organizaciones y comunidades indigenas para que s¢ praedan tonar decisioney de inteeés y

«  proteccidn de los detechos de loy puchlos indigenas; concertar las modilicaciunes y
l-eglamentaciones pertincnies € ivolucratlas en sy ejecucion, [l Gubierno garantizard tos
fecursns para adelantar este proceso a través de Jas mpanizaciones.

1. Revisar los docretos 1038 de 1993y 1407 de 1991 sobie Antoridades Lligenns y
sus Asociaciones y las Fundaciones y Corporaciones que trabajan en tertituring indigenas,
1espectivamente, de acverdo a la diversidad  étnica Yy cultural y concerlar sus
imodilicaciones

2. Delinir los procedimicntos |y wimines de referencia para la evaluacion de la
estruclura estatal paia 1 atenicién de puehtos indigenas ¥ concertar 1as decisiones rue s¢
requieran de acuerdo con los resultados de fa misma.
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-

. cretn, “Par el cual se crean ta Comision Macignal de Tertitorios
tndigenas y fa Mesa permanente de Concestacién o tos Tueblos y Organizaciones
Indigenas y s& dictan otias dispogiciones” :

13. Conceitar un procesn de difusion, andlisis y discusion An tr Loy No. 218 de 1993 o
Ley Pher con las comunidades indigenas y ss organizaciones para e se puedan towar
decisiones de interés y proteceion de los dereching e 10y pueblos Indigenas; concertar los
proyectos de ley para st modificacién en lo que s# requiern, y $u keglamenlacit‘m. o
Gobierno  garantizard 103 recnrsos  para adelantar este proreso A través de las
organizacione . En a reglamentacifn de fa Loy sc garantizard que personas externas a la
regién no abusen de los beneficios de la Tey. '

14.  Hacer scguimicnlo & fa ejecucion de 1a nversion Sochal y Ambicntal para oy
pueblos indlgenas dispuesta per la Ley del Plan MHacional de Desdrrollo; acordar las
medidas necesaria para garantizar la destinacian y ejerucién del 2% anual de In inversidn

social y ambiental para los puchlos indigenas en tos thrminns dispuestol en los artlenlos 29

y 42 de la ley 188 de 1995 y pata e cumptimientn de los compromist adqub idoy por el
Goblerno Nacional eon pueblos, comunidades w organizaciones fneltgenas. Fl Gohiero
unificard. y simplificard los whmitey, 1equisitos y fichas de accesn a fo3 foudns de
cofinanciacién, previa conceriacion en 1a Mesa de que trata este decreto.

lgualmenle se concertard el seguimicnto para agilizar y g antizar 1a ejecucion de los
recursos de la vigencia fiscal de 1996.

15. Concular los proyectos de lLey y decretos reglamentarios relativoy 2 has

transferencias de Ingresos Corrinntes de fa Nacion a los Resguardoy indigenas y facer
seguimiento al complimicnto de los mismos. \

16, Coucertar 1o relativo al desarrollo de las compelencias otorghdas por el Atticulo
‘Transltorio 56 de la Constliuelén al Qoblerno Haclonnt y todo 1o relacionado con el
ordenamiemo terrhtorial indigena. '

17.  Revisar las normas relativas a la educacién propia de los pucblos indlgenas 'y
concerlar sus modificaclones y teglamentacion, y vigitar su cumplln‘lenlo.

18.  Acordar medidas pata gatantizar y supervisar la aplicaclén ;dcl decreto 1811 de
1991. |

{9.  Darse su propio reglamenta de conformidad con lo regutado por este decreto.

PA'SRAGRAFO. Las concettaciones de la Mesa relacionadas con erias objeto de otras

cotnlslones creadas a Ja fecha de expedicidn del present® decreto, serdn preseniadas a ésias
1

por. el Gobierno Nacional,

ARTICULO 13 COMISTONES TEMATICAS. Los integranics permanentes de Ia
Mesa de Concerlacion o1ganlzarén por temat y asuntos especificos comislones de trabajo
y concertacion con patticipacidn de las entldades oficinles de acuerdo con sus competencias
copstitucionales y legales y con participacion de delegndoy de los nilembros Indlgenas de
|a Mesa. En las Comislones Teméaticas participardn los delegatios de los puchios,
a-toridades y organizacienes ind(genas dircctamente interesados o afectados cuando sc
traten temas especificos de sus comunidades o regiones. '

£ !

by

\

/

)




.

Wheorets ONo: - e ! dosg . UNEPICED-WG/ABS/2/INF/1
- Page 79

Continuacién del Decteto, “I'or el cual se crean la Comision tacional de e
indigenas y 1a Mesa Permanente de Coucertacion con b fuchids y Organizaciones

Indfgenas y s¢ dictan otras clispusiciuuts"

ARTICULO 1. AUTONORMIA INDIGENA. Las Autoridades no indigenas respetatan’
Ia autonomla de fos puehlos, autot idades y comunidades indlgenas y no fntervendrn en \a(
eslera del gobiernn y de 1 jutisdiccion hdlgenas.

ARTICULO 15. SERVICTIO MILITAR. [i Gobierno garantizaré I ptnnancncla\
y cumplimiento de Iag noteas vigentes sie exinten a tog indigenay de prestar el servicio
militar obligatorio como garantia de:la tntegridad social y cultural, y 1a exoneracion dcl/
pago de ta tasa de compensacion mifitar.

ARTICULO 16. CONSULTAY CONCERTACION. Fn oy procesos de consulta
y concertacion de cualeuiry wedida lepislativa © administrativa susceptible de afectar 2
comunidales o purblos indigenas detesminados, podvAn paticipar los indigenns Integrantes
de ta Mesa Permancnte de Concertacion o s0S defegados. Log procedimicntos que s
peevean realizar les serdn informados con 1a suliciente antelacion.

ARTICULO 17. FI funcioiamiento de Ja Cymisién Nacional de ‘Thrrltorios TnMgenas y
de 1a Llcsa Permanente de Coneertacifn con log I'nehlos ¥ I)rgani*eclunes Tndigenas se

regird uor las siguientes reglas: [
|

! 1. Podran delibeaear con fa acistencia camprobada de fa witad mag uno de los miembros
ind{genas, el Viceministro de Desatrolio Rural Campesing det Min sterio de Agrlcultura
y Desarrollo Rural o el Ministro del Interior o sns deleparos, #cgl’m el caso, y los
' inlembros de las entidades competentes de los temas & tratar. i

2. Las decisiones se adoptarfin por consensa.

3. 1as reunioncs ovdtnarias de la Comisién Macional de ‘Territorioy Indigenas se hardn
g . por lo menos dos veces cada mes durante los primeros cuatio nicses mieniras se cumplen
t las funciones a que se tefirre ¢l pardgralo 20. del articulo 20, del presente Decteto y,
pusieriormente segiin lo determine el reglamento.  El Yiceministig de Desarrolio Rural
Campesino setd responsable de 129 convocatorias. '
: 4. Las reuniones ordinarias de la Mesa Fenmanente e Concerthcién con los Pucbios
o y Organizaciones Indfgenas sc hardn por lo menos und ver cada mes durante ¢l afio de
: 1996, y posteriormente scgtin lo determine el reglamento. E) Minlstro del Interlor serd
S --sponsable de tas (onvocatorias. .

Seslonardn en la ciudad de Santalé de Nopald D.C,, pero podrAn realizar revniones

. Vnarlas o extraordinarias en cualquicr lugar del pals. _
i 6. Zerdn doladas por Ins entidadey estalales que las conforman, (ie recursos suficientes '
i paie ywfdincionamiento y el cumplimiento de sus funciones y pnr§ ¢l desplazamiento y
- manu=raifkn de los miembroy ndigenas qne residen fucra de Sanjafé de Nogotd, en Ia

-t Fatl

wredian 2n que dicho desplazamiento no pueda costearse CON fccursos provenlientes de otros
fandos riblicos.

ARTICULO 18, La Comision de Fereltonios Indfgenas y 1 Mesa de Concertacitn
o " riforenmita mhr free (N mirmbros
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Lonunuagius uve _creto, "Por ¢l cual se cieatl ta Comisiéun Macianal e Territorion
- Indigenas y 12 Nesa Promanenic ds Concerlacion con log Pucbloy ¥ (rganizacioncs

Indfgenas y s¢ dictan otias disposiciones’

¥y Desartollo Rutal o el plinistro del Interior, (uiencs las coordinarfi; una por las otral
entidades gubernmncmales que In conforman y uno pos los miembros indigenas,

respectivamente.
La secretarfa operativa cunplitd 1as sipnientes functones:
i
8) Treparar las ceuniones ordinailas ¥y extraordinarias del arganisino de que 3¢ trate

b) Recoget ¥ organizar 1a informacion que scta sometida a ja consideracion del
organismo respective

c) Flaborar lasg actas e Ias rcuniones;
\ g lmpulsas 12 ejecucion de 1as decisiones, ¥
s ¢) Las demAs funcioncs gt 1es asignen el reglnmento 0 los organismos respectivos

ARTICULO 19. Bl Grbierno estimard los costus de Iuncitmamlenlb de 1a Comision de |
Territotios y de A Mesa e Cuoncertacidn con el fin de Incluir en cadd proyecto de | ey de
Presupuesto General de 1a [ acion Ins partidas corresprndicntes Jde acuerdo con tas normas
vigentes. Ll Gobierno gestlonard en el Congreso de 12 Repiblicd su incluslon en el
Proyecto de Ley de Presupuesto, vigencia fiscat de 1997. -
I
ARTICULO 20, La seleccitn de fos micmbrog indigenas de las Mécrorreglones pRrd el
petfodo 1996, se hath dle comin acuerdo por fos demés aiembrds indfgenas de cada
organismu. A partir de 1997 tendifin un petfodo de dos aios y ¢l (J‘(i‘biemo financlard tos"
gaslos que demanden las reuniones de 1as organizacinnes por macrarreglén, requeridas para
su seleccion, previn concertacion de o3 presupuestos et ja Mesa de Concertacion,

ARTICULO 21, La Comisién }acional de Tenritorios {ndipenas y 1a- Mesa Termanecnic

de Concertacion, seran instaladas por el Viceministto de Pesarroilo Rural del Ministerio

de Agriculwra y Desartolin Rurat y por ¢l Ministro del Intetlor, respectivamente, en el

érmino de treinta (30) dias contados a pattic de fa fecha de expediclon del presentc
:

Decteto. a

e T
B S

1
ARYICULO 21. VIGENCEA. Et prescnte decreto tige & partir de by publlcacion.
|

! . PUBLIQUESE Y CUMPLAST

ot
Dado en Santafé de Bogotd, I C. alos = B AEU 1996
i

o
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MILJOMINISTERIET
Convention on Biological Diversity MINISTRY OF THE ENVIRONMENT
Secretariat

DANISH FOREST AND NATURE
AGENCY

Notification SCBD/SEL/VN/34378 — implementation of decision 29. April 2003
V1/24 on access and benefit sharing. The role of intellectual

property rights in the implementation of access and benefit
sharing arrangements.

In the above notification of 9 April 2003 the Secretariat has requested
information regarding infer alia the role of intellectual property rights in
the implementation of access and benefit sharing arrangements.

Denmark in 2000 has enacted a “disclosure of origin clause” in its IPR
legislation. Below are some data about the clause:

Act 412, 31/5 2000 amended the Danish Patent Act (consolidated Patent
Act 926/22/9 200) in order inter alia to implement the EU Directive on
biotechnological inventions. Based on the Act, the existing ministerial
regulation on patents (Reg. 374 19/6 1998) was amended (reg. 1086
11/12 2000} by supplementing its para 3 with the following provision
(unofficially translated):

"If an invention concerns or makes use of biological material of vegeta-
ble or animal origin, the patent application shall include information
on the geographical origin of the material, if known. If the applicant
does not know the geographical origin of the material, this shall be in- =~
. Miljeministerier
dicated in the application. Lack of information on the geographical Skov- og Naturstyrelsen

Haraldsgade 53

origin of the material or on the ignorance hereon does not affect the as-
DK-2100 Kebenhavn @

sessment of the patent application or the validity of the rights resulting
" Phone: +45 39 47 20 00
ranted patent”.
from the granted pa Fax: +45 39 27 98 99
Telex: 21485 nature dk

E-mail: sns@sns.dk  direkte:
chp@sns.dk
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Breach of this provision could imply a violation of the obligation in the Danish Penal Code
(para 163} to provide correct information to a public authority.

Yours sincerely,

Christian Prip
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----- Original Message----- :

From: esid {mailto:esid@telceom.net.et]

Sent: 17 January, 2003 1;16 AM

To: secretariat@biodiv.org '

Subject: SUBMISSION OF VIEWS ON THE BONN GUIDELINES

Dr. Hamdallah Zedan

Executive Secretary

Convention on Biological Diversity
Fax: 514-288-85 8§

Montreal, Canada

.Dcar Zedan,

Subject: SUBMISSION OF VIEWS ON THE BONN GUIDELINES

Thank'you very much for providing us with the opportunity to express our views on the Bonn
Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of Benefits Arising out of

Their Utilization.

We commend the Secretariat for the excellent work that it has done in producing this immensely
important document. The comments provided under the document provided herein below are essentially
of a general nature. We trust that we will, with the continued support of the Secretariat, have the
opportunity to air our views regarding details and editorial matters in the sec

Open Ended Working Group Meeting on ABS.

Yours truly,

Dessalegne Mesfin

9/16/2003

ond meeting of the Ad-hoc
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COMMENTS ON THE BONN GUIDELINES

GENERAL

a. In principle guidelines are meant to facilitate/expedite

compliance with the provisions of a legally binding
instrument. It also helps, among others, filling missing
details or overcoming the clarity that the Convention at the
moment lacks due to its framework nature. Moreover, the
fact that they are voluntary denies them universality or
unanimous acceptance by all the Parties is nearly

impossible, if not totally impossible.

The only instrument that could have addressed such a draw
back is a protocol to the Convention on ABS (in the same
way as the Cartagena Protocol is) and this is long overdue.
Therefore the process to develop a legally binding regime
such as protocol on ABS has to be started. This is all the
more relevant for the technologies that put in use genetic
resources and associated traditional practices, knowledge
and technology etc are protected by a legally binding

instrument.

. According to the Guidelines, the two sides entering a

contractual agreement of access are, on the side of providers,
strictly a state (through the Competent National Authority)
and, on the side of users, not necessarily a state or even a

state entity.
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d.

This is surely a crying imbalance that needs to be redressed
as a state, relatively speaking, is very visible, stable,
enduring and with infinite resources at its disposal while
this is not so with non-state entities. To overcome this
glaring shortcomings and also to build trust among
contracting parties and thereby to facilitate the transaction
the Guidelines have to provide a mechanism in which the
state of which the user is citizen assumes the major
responsibility on behalf of or together with the user. This
concern needs to come out clear and be addressed in the

guidelines accordingly.

It would have been good if the Guidelines have tried to
address the issue of the retroactive application regarding
access and benefit sharing. This issue has to be tabled for
negotiation and a concrete final decision should be taken on
the matter. This can be done in the course of developing the

current guidelines.

The foci of the Guidelines are traditional knowledge,
innovations and practices. This should have included a
fourth element, namely, indigenous and (traditional
technology in keeping with, say, Article 16 sub article 4 of
the Convention. Technology, in the sense of indigenous and
traditional, should appear wherever the other three are

mentioned in the Guidelines.

Terms like ‘derivative’, ‘access’, ‘Prior Informed Consent’,

“

‘provider’, ‘in situ source’, derivative’ and ‘user’ which

subject matters of in the Guidelines need to be defined.
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Terms like ‘country of origin’ and ‘country providing genetic

resources’ need to be elaborated upon.

ARTICLE BY ARTICLE COMMENT

a. Annex

i.

ii.

iii.

Write Article 1 sub article 4 to read:

“Nothing in these Guidelines should be interpreted to
affect the sovereign rights of States over their natural
resources and the rights of indigenous and local
communities over their technology, knowledge,
innovation and practices as provided in the

respective national laws;”

The terms ‘provider’, ‘user’ and ‘stakeholder’, as found
and used in Article 1 subatricle 5, are neither defined
in the Guidelines nor are they in use under the
Convention. Therefore:
1. replace them with their equivalent terms in the
Convention; or
2. define them is such a way that that they are in
keeping with the spirit of the Convention and

enhance/facilitate its objectives.

Replace Article 1 sub article 6 to read:

“Nothing in these Guidelines should be interpreted as
affecting the rights and obligations relating to genetic
resources arising out of the mutually agreed terms
under which the resources were obtained from the

country of origin and as long as they are in



UNEP/CBD/WG-ABS/2/INF/1
Page 88

conformity with the relevant provisions of the

Convention;”

iv. Delete the phrase “are voluntary and” in the chapeau
of Article 7 as it is redundant and rewrite sub article

a’ to read:

“The present Guidelines are—voluntary—and were

prepared with a view to ensuring their:

a) Voluntary nature: they are intended to guide both
users and providers of genetic resources en—a—voluntary
basis ‘in order to comply with their respective

obligations under the Convention™;

v. The phrase “in situ sources”, as it is found in the
definition of ‘country providing genetic resources’ in
the Convention (Article 2), is far from clear; unlike the
phrases ‘in situ conditions’, ‘in situ conservation’, ‘ex
situ conservation’, etc. In the Convention neither is
‘situ’ defined. Thus, it amounts to denying clarity and
definiteness to such an important phrase of the

Convention as ‘Country providing genetic resources’.

vi. In Article 10, replace the phrase ‘international
agreements’ to read ‘international environmental
agreements’ and add at the end of sentences 3 and 4
‘as long as they conform to the relevant provisions
of the Convention’.
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xi.
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In Article 11 sub-article ‘d’, recalling the comments
already made regarding terms to be defined, the term
‘stakeholder’ shall not be construed to mean only
‘providers’ and ‘users’ but such actors as states of

providers and users.

In Article 11 sub-article ‘e’, insert the word

‘enforcement’ after implementation in line 1.

In Article 11 sub-article ‘h’ replace ‘above’ in the last
line with the word ‘herein’.

Delete sub-article ‘I'. The rationale to single out one
item of access and dwell on it in such general part of

the Guidelines, as objectives, is not clear.

Part “C” Articles 16 sub-article ‘a’, add after the word
in ‘Convention’ in the second line of the chapeau the
words ‘and the terms and conditions of the access

permit;

Article 16 sub-article a. (iii), add after the words
‘genetic resources’ in the last sentence ‘by indigenous
and local peoples in accordance with their

practices and customary laws;’

Article 16 sub-article a. (v), insert the words
‘undertake socio-economic and environmental
impact assessment in order to after the word
‘stakeholders’ in line 1.
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xiv. Introduce the following new items under Articles 16

sub-article and al(ix), respectively, that read:

afviii) “Establish mechanisms to ensure that users
comply with the obligations emanating from the

terms and condition that they have entered into.”

afix) “Establish mechanisms to redress situations of
over- or under-rating of benefits arising from over-
or undervaluations of genetic resources,
respectively, realized in the course gf implementing

access agreements;”

. Articles 16 sub-article b. (iii}, insert the words ‘comply

with and’ at the beginning of the sub-article before
the word ‘Respond’.

. Articles 16 sub-article b. (viii), insert the words ‘with

the prior written consent of the original provider
in the first line following the comma after the words
‘third parties’ and at the end of line 5 after the words

‘agreed terms’.

ii. Articles 16 sub-article ¢. (chapeau), delete the word

Providers and replace it with ‘Contracting parties

providing genetic resources’.

. Articles 16 sub-article c. (i), insert the words ‘after

obtaining the consent of the local community or
communities through consultation’ at the end of the

sentence.
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xix. Articles 16 sub-article c. (ii), delete the words ‘Strive to’
at the beginning of the sentence.

XX. Articles 16 sub-article d (chapeau), delete the words
‘with  users of genetic resources under their
jurisdiction’ and in their place insert the words ‘which

have acquired genetic resources'.
xxi. Add a new sub as sub-article 7, reading:

“Providing state liability for redressing alleged
infringements.” |

Read the original sub-article 7 as sub 8.
xxii. Part III Article 20 sub-article ‘a’, insert the words
‘evaluation of benefits' after the words ‘scientific’ in

line 1.

Article 20 sub-article ‘b’, delete ‘and contractual terms’ at the end of the
sentence.



UNEP/CBD/WG-ABS/2/INF/1

Page 92
ahn EUROPEAN COMMISSION
k4 r DIRECTORATE-GENERAL
* ﬁ' ENVIRONMENT
L " ﬁ* Directorate E - Global and international atfairs
bl ENV.E.3 - Development and the Environment; Mediterranean

Brussels, 25 February 2003
CB/NN D(2003) 630112

CBD Secretariat

World Trade Center Building

393, Saint Jacques Street, Suite 300
Montreal, Quebec, Canada H2Y 1N9

Subject: CBD Notifications on Access and Benefit Sharing (ABS), 2002/57; Liability,
2003/5.

Please find here enclosed our responses to the above notifications

ABS

The EC has submitted its thematic report on access and benefit-sharing in 2002. This
extensive report (now available on the CBI} website) contains, in a narrative form, a
large amount of information, including examples of benefit-sharing arrangements, which
we believe would provide valuable elements in response to notification 2002/57.
Moreover, in relation to the issue of Prior Informed Consent, we would like to draw your
attention to EC Directive 98/44 already submitted to the Secretariat in previous
occasions, which, in paragraph 27 of its preamble, provides for an encouragement to
disclose the origin of genetic resources in patent applications (The Directive is available
on
http://europa.eu.int/serviet/portail/RenderServlet?search=DocNumber&lg=en&nb_docs=
25&domain=Legislation&coll=&in_force=NO&an doc=1998&nu doc=44&type doc=
Legislation) .

Finally, we would also like to draw your attention to the attached ‘Communication on the
Review of Article 27.3(b) of the TRIPs Agreement' sent by the EU in September 2002 to
the TRIPs Council which deals, inter alia, with the issues of ‘disclosure’ and traditional
knowledge.

Liability

Please find in attachment the CVs of our experts for the liability meeting to be held next
June. We would like to propose Dr Nicola Notaro as an expert and Ms Jolanda Villar
Ruberte as an observer.

Best regards

“Signed”
Christoph BAIL
Head of Unit

Commission européenne, B-1049 Bruxelles / Europese Commissie, B-1049 Brussel - Belgium. Telephone: (32-2) 299 11 11,
Office: BU-9 57175, Telephone: direct line {32-2) 295 40 99. Fax: (32-2) 296 85 57.

E-mail: christoph.bail @ cec.eu.int
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COMMUNICATION BY THE EUROPEAN COMMUNITIES AND THEIR
MEMBER STATES TO THE TRIPS COUNCIL ON
THE REVIEW OF ARTICLE 27.3(8) OF THE TRIPS AGREEMENT,
AND THE RELATIONSHIP BETWEEN THE TRIPS AGREEMENT AND THE CONVENTION
ON BI1OLOGICAL DIVERSITY (CBD) AND
THE PROTECTION OF TRADITIONAL KNOWLEDGE AND FOLKLORE

“A CONCEPT PAPER”

EXECUTIVE SUMMARY

This text addresses the issues dealt with under Paragraph 19 of the Doha Declaration, which
instructs the TRIPs Council to continue the review of Article 27.3(b) TRIPs, and to