Case Study 4.

Ball Horticulture and the 
South African National Biodiversity Institute

Introduction

In 1999 the then National Botanical Institute – NBI (now constituted as the South African National Biodiversity Institute - SANBI) entered into a Research and Licensing Agreement with the Chicago-based company Ball Horticulture. The five-year agreement (which continues to be renewed on a year to year basis), is the first North-South bioprospecting agreement in the horti- and flori-culture sector, and involves SANBI using its expertise to select South African plants of horticultural interest for Ball, both from its living collections and from the wild. SANBI is a public institution that aims to promote the sustainable use, conservation, appreciation and enjoyment of the exceptionally rich biodiversity of South Africa for the benefit of all people, and also to promote the economic use and potential of indigenous plants
. This it does through, inter alia, managing the various botanical gardens and herbaria in South Africa, conducting environmental education and outreach programmes, developing bioregional programmes, policies and plans,  undertaking biosystematic research and biodiversity collections, conducting ecosystem rehabilitation, and maintaining and developing databases about southern African flora. The bulk of operational funding comes from the Department of Environmental Affairs and Tourism (DEAT) operational grant of R95 million, covering all salaries and the basic running costs of the Institute (SANBI, 2007). Ball is one of the world’s largest multinational horticultural companies, holding 40% of the US market in bedding plants and pot plants, 25% of the European market, and 10% of the Japanese market. Ball Horticulture operates globally, in North America, South America, Europe, Asia, Africa, and Oceania
. 
Negotiations and Prior Informed Consent

The process of developing and negotiating the agreement was a long and arduous one, initiated in 1996 and finalised in 1999, after 14 iterations. In 1998, the proposed joint venture was tabled at a meeting of the Board of the NBI, who resolved to inform DEAT about the proposed deal and also to go ahead with the agreement subject to it being within the guidelines of government policy (Glazewski et al 2001). However, none of the specifics of the contract were developed in the context of an institutional policy, nor through consultation with interest groups or NBI staff. Within the Institute, suspicion and concern about the agreement grew to the point where “people were getting ready to take the story to the newspapers” (Huntley, 1999).  In response, two stakeholder workshops were convened in 1999 in Cape Town and Pretoria with NGOs, academics, and various national and provincial government departments. Substantial media attention was also attracted through this process. Key concerns noted at these meetings focused on the benefit-sharing provisions of the proposed deal, which were perceived to be out of line with the CBD with regard to technology transfer and scientific co-operation. The proposed agreement was also considered to badly undervalue South Africa’s national heritage, and to neglect national imperatives towards job creation and the reconstruction and development of South Africa (Fakir, 1999). Further concerns were raised about the use of public funds to develop material for commercial purposes, about the patenting of life, and about the weak role of the local horticultural industry in the agreement. A series of letters to DEAT from NBI requesting guidance and Ministerial approval on the Agreement met with no response and in August 1999 the Agreement was signed. Although earlier NBI press releases in June 1999 had announced the possibility of the agreement, final signature of the agreement was not followed by any public announcements.

In April 2001 the deal again captured the attention of the public through its coverage as a lead story in the Cape Times newspaper (Gosling, 2001). This in turn led to a series of radio and press reports about the matter. The NBI, it was claimed, had sold off the patent rights to a US company for huge sections of South Africa’s floral kingdom, through a deal signed behind closed doors. Critics argued that this had effectively stifled the potential of local companies to develop the floriculture export industry and, moreover, had been done without DEAT approval. In defending its position, the NBI pointed to the stakeholder workshops held before finalisation of the agreement, to the continued rights of other players in the floriculture industry to commercialise South African plants, and to the long-overdue opportunities for South Africa to obtain benefits from the country’s diversity of indigenous plants (Huntley, 2001). In May 2001 an internal NBI Board review was commissioned to, inter alia: assess the Agreement as well as progress with its implementation; to review the process of governance leading up to the signing of the Agreement; and to review the legal standing of the NBI to enter into such an agreement. The final report, while recognising the agreement to be a positive development in principle, stressed the insignificant financial and non-monetary benefits derived by NBI from the agreement, included a recommendation that the agreement not be renewed unless renegotiated, and highlighted the urgency for national legislation on the matter (Glazewski et al  2001). 

One of the crucial issues in this case study concerns the way in which prior informed consent was obtained from national and provincial government. Ball delegated this responsibility to SANBI but, as described above, repeated requests for policy guidance to DEAT from SANBI met with neither acknowledgement nor response, in some cases due to “obstructions” from civil servants (Glazewski et al 2001) but also because of the newness of the issue and SANBI “feeling its way around”. At the provincial level, it would seem that after some consideration, all nine provinces were in agreement to issue collection permits to SANBI, although with reservations. The Western Cape Nature Conservation Board (WCNCB), for example, was reluctant to issue an open permit with no species listing and considered the requested amounts to be collected as excessive (Jangle, 2001). WCNCB was also of the opinion that the province should benefit in some way from the agreement for the privilege to collect in nature reserves, and that a contribution should be made towards covering management costs. While WCNCB issued a permit for collection purposes, it is pertinent to note that this agency instilled a further level of control by also requiring a permit for export beyond the boundaries of the Western Cape. Written consent of private landowners prior to collection is also a requirement.

What does this case tell us about the procedural aspects of bioprospecting and best practice? Importantly, it emphasises the need for transparency, and also underlines the importance of allocating time and resources to ensure adequate consultation, debate and clarification. More time spent before finalisation of the deal would almost certainly have brought in a wider spectrum of stakeholders and greater support, and through more thorough analysis may have enabled a more comprehensive and beneficial agreement to be developed. But, as Maureen Wolfson, Director of Biosystematics Research and Biodiversity Collections at SANBI notes, more effective stakeholder consultation is also linked to awareness of ABS issues, which was very limited at the time the agreement was negotiated (pers. comm., 2007). Even within government, most were fairly ignorant about ABS requirements of the CBD: “…there was a very small group of folk who had a good overall grasp of ABS matters but generally we met with apathy amongst the others that we tried to consult” (M. Wolfson, SANBI, pers. comm., 2007). Despite this, there is little to suggest that a more consultative process would have guaranteed support, nor that such analyses would have received adequate attention by the SANBI or Ball. 
Benefit-Sharing, Technology Transfer and Intellectual Property Rights 

Monetary Benefits

Considerable criticism also accompanied the benefit-sharing provisions of the Agreement. International trade in ornamental horticultural products is substantial, estimated at some US$14.4 billion for live trees, planst, bulbs, roots, cut flowers,and foliage. South African genetic material is estimated to contribute at least $1-billion to $2-billion to this trade – although virtually none of this profit is realised by South Africa. On the contrary, through import of horticultural material, South Africa likely pays royalties to foreign companies for products derived from its own flora. The SANBI-Ball agreement thus represented a significant effort by South Africa to control the use of indigenous genetic resources in the global horticultural trade.

In terms of the agreement, SANBI was to supply Ball with different categories of “live plant material”, including all horticultural groups except for slow-growing woody perennials and succulents unless specifically requested, as well as research expertise and knowledge of the plants and their habitats.  For providing this service, SANBI obtained a once-off research service fee of $125 000, to be used to acquire a greenhouse for the propagation of plants before being sent to the US, and a vehicle, for plant collection trips. An annual research service fee with a “minimum value of $50 000” was also provided, to be used for operating expenses and staff costs. Royalties would also be derived by the SANBI in the event of commercialisation, but these would be offset against the accumulated amount of the annual research fee. Thus, as is pointed out in the SANBI Board’s Internal Review of the agreement, direct monetary benefits are limited, conditional, and dependent on royalties exceeding accumulated annual research fees (Glazewski et al 2001). In the event of profits being derived from the deal, a Biodiversity Trust Fund was intended to be established by the SANBI, for the purpose of capacity-building in the local horticultural industry, and for conservation and community development projects. The Trust has, however, not yet been formally established as the royalties, which were generated three years after the project was initiated, are still only adequate to contribute to recouping and repaying the operating costs (M. Wolfson, pers comm., 2008).

One of the more controversial and poorly understood aspects of the agreement concerns its scope, and the numbers of species to which the agreement applies. Glazewski et al (2001) point out that although the agreement specifies “25 items”, this should not be interpreted to be 25 species, but rather 25 items of plant material that the NBI has selected at any one time following an intensive sifting and screening process. Through this process, Ball effectively has access not only to all South African species, but also to the wealth of botanical knowledge built up over the centuries by the SANBI and South African botanists (Glazewski et al 2001). This has been confirmed by Ball, who understand the agreement to mean they have “access to as many South African species as they like”. Further, they suggest reference to “25 items” to be “meaningless” and initially intended to guide the number of plants to be kept out of public gardens whilst under development, not the number of plants to be scrutinised for commercial potential (Brian Corr, Ball Horticulture, pers. comm., 2003). 

Intellectual property rights (IPRs) form a major component of the agreement, and caused much consternation among stakeholders who (a) objected in principle to the patenting and privatisation of life; or (b) considered the agreement to have taken IPRs out of South African hands. In terms of the agreement, IPRs will, depending on the different levels of research, development and ownership on the part of each party, either be obtained in the name of SANBI, jointly with Ball, or in Ball’s name alone
. Ball has the right to obtain a plant patent, utility patent and/or Plant Breeder’s Rights certificate in any country, while SANBI retains the right to obtain such rights in South Africa for plants collected using SANBI’s existing collections. Royalty rates are similarly structured around the seven categories of plant material stipulated in the agreement. Thus, material collected by SANBI, using SANBI’s existing collections, or material collected from wild habitats using fees provided by Ball secures a 10% royalty for SANBI of net product sales; material identified as “genepool plant material”, which is pollinated with Ball plant material, generates a 4% royalty for SANBI; whilst material that is “improved” by Ball through genetic engineering or other techniques results in a 2% royalty for SANBI
. Ball, moreover, is granted worldwide marketing rights and free use of the SANBI’s logo and trademark “Kirstenbosch”, a cause for concern for many critics of the agreement, although SANBI sees this as a way of giving the Kirstenbosch name access to international markets. In reflection eight years on, the Ball Chief Executive remarks that the IP components of the agreement were inadequate: “There are three different layers of royalties: one of which is implausible as it involves GMOs and this is unlikely to ever be done with wild plant material. The other two don’t make sense – and we could bypass the co-ownership option if we wanted to”.  The contract was built up from scratch, which could, roleplayers agree, account for its unnecessary complexity. As Maureen Wolfson of SANBI notes:  “…the contract was probably unnecessarily complex because there were no existing models of such an agreement to guide the process and I guess, in that case there is always a tendency to try and cover all bases”.

The first plant to be successfully commercialised as part of the agreement was a hybrid of two Plectranthus species, developed by SANBI and thus securing a 10% royalty for the Institute. “Mono Lavender”, the resulting variety, is now commercially available throughout Europe, the US and Japan. At a wholesale price of $0.10 to 15 cents/unit, projected sales of several million units per annum, and a 10% royalty, it is estimated that benefits to SANBI will be upwards of $20 000 per annum. Plant Breeder’s Rights have been granted worldwide for the variety, and application has also been made in South Africa. As stated in the agreement, such applications have been made by Ball on behalf of SANBI. A concern that has arisen through this process is that the SANBI has not been active enough in terms of local licensing.

Other items commercialised in terms of the agreement include six Jamesbrittenia hybrids, (‘Breeze Indigo’, ‘Breeze Lavender’, ‘Breeze Pink’, ‘Breeze Upright White’, ‘Breeze Upright Lavender’, and ‘Breeze Plum’), and a form of Arctotis arctoides called ‘Lemon Drop’. The revenue generated from sales remains undisclosed but royalties generated have not yet surpassed the accrued running costs and returns have been disappointing. There were no new releases in 2005-2006 or 2006-2007 although a new Crassula variety is anticipated to be released soon. It is important to note that it has taken eight years to develop just a few products, emphasising the lengthy research and development process in this sector. 
Technology Transfer and Non-Monetary Benefits

Non-monetary benefits arising from the agreement have been significant, ranging from an enhanced plant database through to extensive field collections, enlarged herbaria and living collections, and the construction of a greenhouse. Technology transfer components of the agreement are, however, ‘soft’ rather than direct investments technology transfer and product development within South Africa. Although the agreement specifies that South Africa will be given “special consideration” for product development and scaling up, this is not legally binding and is qualified by language to stipulate “where appropriate and feasible”. Part of the agreement is for Ball to present one technical seminar on ornamental horticulture a year, and to host interns each year for up to four months
. Thus far, a number of local seminars have been held and eight young Kirstenbosch horticulturalists have been trained in Chicago by Ball in plant breeding, marketing and glasshouse management. All but one of these horticulturalists have stayed in the research community in South Africa, and six currently work at SANBI. A significant result of this training is that increasingly, selection and breeding is taking place in-house at SANBI, enabling improved material to be sent to Ball, which commands a higher royalty for SANBI and reduces the time the product will take to reach market (M. Wolfson, SANBI, pers. comm., 2008). 
A major criticism of the agreement is that it contains no significant technology transfer requirements, and does not address national development imperatives for job creation and economic empowerment. On this basis the agreement was initially lambasted both by South Africa’s development fraternity and by the local horticultural industry when knowledge about it became public in the late 1990s. In the case of the former, SANBI was considered to have “closed down a major economic opportunity for Namaqualanders instead of making them partners in this development opportunity” (Glover, 2001); to have excluded disenfranchised communities producing indigenous flowers in the Western Cape (Ehrhardt, 2001); and to have diminished opportunities for job creation in the country. In the case of the local horticultural industry, SANBI was accused of monopolising South Africa’s floral heritage and making it unattainable to those interested in developing products. Whether or not these impacts have in fact materialised is, however, a moot point. Staff at SANBI have observed that seven years down the line there have been no recorded negative impacts on the local horticultural and cut-flower industries (M. Wolfson and A. Harrower, SANBI, pers. comm. 2008), although it is also fair to say that there has been no systematic study to analyse such trends.

At the time the acquisition by Ball of Straathof, a major South African seed company, added to these concerns by local industry and was perceived by some to be simply a way to allow Ball to conduct its own distribution in South Africa, on its own terms. In response, SANBI and others noted South Africa’s lack of marketing networks and capital infrastructure in the development of new plant cultivars, insufficient local capacity to competitively develop products for international markets, the difficulties of engaging local companies in co-operative breeding programmes, and the continued rights of other players in the industry to commercialise South African plants (NBI, 2001). Remarks Adam Harrower, Ball project manager at SANBI, “…we don't have the expertise in terms of breeding, developing, marketing, mass propagation and distribution that Ball has. So the NBI-Ball agreement was drawn up because they have the ability to turn our "green ore" into "green gold".  We unfortunately don't - nowhere/nobody in South Africa can do this - the raw material in South Africa has very little value, even in our own horticultural industry.  Quite simply it has to be "mined and processed" before it becomes valuable..... unlike Hoodia which is a ready-made product.” In contrast to opinions from critics, the 51% acquisition of Straathof by Ball was seen both by Ball and SANBI as a concrete product of the agreement, resulting in foreign investment and the creation of “hundreds of new jobs” in the horticultural industry (Huntley, 2001). In response to these criticisms Ball notes that “…people have unreasonable expectations of what we can do; it doesn’t make economic sense to set up a Ball equivalent in South Africa: why would we set up a competitor?” (Brian Corr, Ball, pers comm., 2007).
Compliance

Despite the existence of compliance clauses in the contract , it is acknowledged by Ball that there is little that South Africa could do in the event of contract violations other than “shaming us”. Nonetheless, the SANBI-Ball contract is legally binding and could be challenged in a court of law if required. However, this would be a costly process that would severely stretch the financial resources of a public institution such as SANBI (M. Wolfson, SANBI, pers. comm., 2008). Monitoring and tracking are acknowledged by both parties to be especially problematic. Remarks the chief executive of Ball:  “Once seed is sent out, the ability to do anything to ensure compliance is basically zero”. SANBI similarly note the difficulties of monitoring material that leaves South Africa and comment that “..to some extent we have to trust in the ethical behaviour of our partners in the contract” (M. Wolfson, SANBI, pers. comm., 2008). However, while some countries may abide by the rules and act in good faith, there are many others who won’t. This underpins the belief that an answer to transgressions, including a guarantee that biological resources will only be used in accordance with conditions set by the provider, will only be found multilaterally through the International Regime, the WTO, or an alternative internationally applied mechanism. 
Environmental Impact and Biodiversity Conservation

A final point concerns the potential environmental impacts of collecting activities and implications of the deal for biodiversity conservation in South Africa. In the absence of specific detail, environmental impacts are difficult to assess although the WCNCB considered the requested amounts for collection to be “excessive”, and limited the number of cuttings to 30 per species, and the amount of seed to be collected to not exceed 10% of seeds per plant, from no more than 10% of the population (Jangle, 2001). A general concern is the lack of attention given in the agreement to bolstering conservation efforts in South Africa through, for example, the inclusion of conservation authorities or specific nature reserves as direct beneficiaries in the contract. As is the situation in the Hoodia case, the biological resource base upon which the contract hinges is not accorded any tangible recognition, and thus remains undervalued. While the agreement may eventually lead to the establishment of conservation projects through the proposed Trust, this is not guaranteed. 

Conclusions

Several lessons emerge from this case that are instructive. The difficulties that SANBI has faced in switching hats between being a public interest body and a commercial player are especially useful to learn from. These tensions have played themselves out in a number of ways – in the high levels of suspicion and concern amongst the public about the deal; in the weak agreement, which suggests poor negotiating and legal skills on the part of SANBI; and in the seemingly tardy implementation by SANBI of commercial aspects of the agreement, such as the licensing of products. The significance of these issues is reflected in the National Biodiversity Act (10 of 2004) which precludes SANBI from any regulatory or oversight role in bioprospecting. 
More positively, there is now increasing recognition of the role that SANBI can play in initiatives to investigate the sustainable use of South Africa’s indigenous plants. Especially noteworthy is the ongoing use by other institutions of the knowledge and expertise of SANBI in the identification of plant material, which can be used and developed into saleable products (M. Wolfson, SANBI, pers. comm., 2008). 
The expectations of technology transfer are also significant. Clearly there are different interpretations of what is best practice in this regard, with Ball emphasising softer forms of knowledge and information transfer, and critics placing greater emphasis on joint economic ventures and local economic development.  
The lack of experience in developing agreements of this nature by either SANBI or Ball also yields important lessons. Legal expertise was, and continues to be, limited in this field, and this significantly affects the effectiveness of negotiating and drawing up fair and equitable benefit-sharing agreements. 
The case also demonstrates vividly the need for a structured and multi-stakeholder oversight of bioprospecting, and the importance of setting aside adequate resources and time to ensure effective consultation and dialogue. 

Lastly, the partnership that has developed between SANBI and Ball is considered a useful model from which to develop other ABS arrangements in the horticultural sector and is believed by those involved to be a more ethical and sustainable approach than a once-off collection agreement. 
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