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INTRODUCTION
A. Background

1. The eightmeeting ofthe Ad Hoc OpenendedWorking Group on Access and Benefhiaringwas

held at the headquarters of the International Civil Aviation Organization (ICiaQJ¥ontrealfrom 9 to

15 Novembe 2009 The meeting was preceded by the sixth meeting of the Ad Hoc -@miad

Inter-SessionaWorking Group on Article 8(j) and Related Provissarf the Convention on Biological
Diversity. The meeting was also preceded by two days ofonad) and interregional consattons

consistent with paragraghof decision IX/12.

B. Attendance

2. The meeting was attended by representatives of the following Parties and other Governments:
Algeria, Angola, Antigua and BarbudaArgenting Armenig Austrdia, Austria, BangladeshBelarus
Belgium Benin Bhutan Brazil, Burkina FaspBurundi Cambodia CameroonCanadaCentral African
Republic Chad Chile, Ching Colombig Comoros Cook Islands Costa Rica Cote d'lvoire Croatig

Cubg Czech RepublicDemocratic Republic of the CongBenmark Djibouti, Dominicg Dominican
Republic Ecuadoy Egypt, Ethiopig European CommunityFinland France Gabon Georgia Germany

Ghana GrenadaGuatemalaGuinea GuineaBissay Haiti, India, Indonesialran (Islamic Republic of)

Iraqg, ltaly, Jamaica, Japan, Jordan, Kenya, Kiribati, Lesotho, Liberia, Madagascar, Malawi, Malaysia,
Mali, Mauritania, Mexico Micronesia (Federated States ,oflozambique Namibia Naury Nepal
Netherlands New Zealand Niger, Nigeria, Norway, Pakistan Papua New Guinedery Philippines
Portuga) Republic of KoreaRepublic of MoldovaRwanda Saint Lucia Sao Tome and Princip&audi

Arabia, Senegal Serbig SeychellesSingapore Solomon IslandsSouth Africa Spain Sudan Sweden
Switzerland Syrian Arab RepublicThailand Togo, Tunisig Turkey, Uganda Ukraing United Kingdom

of Great Britain and Northern IrelandJnited States of AmerigaUnited Republic of Tanzania
VenezuelaViet Nam Yemen Zambia

3. Observers from the followy United Nations bodies, specialized agencies and other bodies also
attended:Food and Agriculture Organization of the United Nati@f80), International Treaty on Plant
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Genetic Resources for Food and Agricultivian and the Biosphere (MAB) Programmietioe United
Nations Educational, Scientific and Cultural Organization (UNESCDJted Nations United Nations
Environment Programme, Division of Environmental Law and Conventions (UNEP/DELG)ed
Nations Environment Programme, Division of Global Eonment Facility Coordination (UNEP/DGEF)
United Nations Environment Programme, Regional Office for Africa (UNEP/RQ@/jted Nations

Environment Programme, Regional Office for Latin America and the Caribbean

(UNEP/RPLAC)

United Nations Environment Pragnme, Regional Office for West Asia (UNEP/ROWA)nited
Nations University (UNU)United Nations University Institute of Advanced Studies (UNU/IAS)orld
Health Organization (WHQWorld Intellectual Property Organization (WIP.O)

4. The following organizabns were also represented by observers:

A SEED Japan

African Indigenous Women Organisation

ALMACIGA -Grupo de Trabajo Intercultural

Andes Chinchasuyo

ASEAN Centre for Biodiversity

ASEED Japan (Youth NGO)

Asia Indigenous Peoples Pact Foundation

Asociacitd Ixacavaa De Desarrollo e
Informacion Indigena

Association ANDES

Association OKANI

Baikal Buryat Center for Indigenous Cultures

Berne Declaration

Biofuelwatch

Biotechnology Industry Organization

Bioversity International

Botanic Gardens Conservation Intational

Call of the Earth Llamado de la Tierra

Canadian Environmental Network

Canadian Friends Service Committee (Quakers)

CBD Alliance and Kalpavriksh

Center for Chinese Agricultural Policy

Center for International Sustainable
Development Law

Centre forEconomic and Social Aspects of
Genomics

Centro de Estudios Multidisciplinarios Aymara

Church Development Service (Evangelischer
Entwicklungsdienst)

CIHR Team in Aboriginal AntDiabetic
Medicines

CIHR Team in Aboriginal AntDiabetic
Medicines

Commissiorfor Environmental Cooperation

Confederacion de Pueblos Autéctonos de
Honduras

Consejo Autonomo Aymara

Consejo Regional Otomi del Alto Lerma

Conservation International

CroplLife International

Dena Kayeh Institute

Deutsche Forschungsgemeinschaft "DFG"

ECOROPA

ETC Group

Femmes Autochtones du Québec IQuebec
Native Women Inc.

Foundation for Aboriginal and Islander Research
Action

Fridtjof Nansen Institute

Fundacion Para la Promocion del Conocimiento
Indigena

Fundacion para la Promocién del Conocimiento
Indigena

INBRAPI

Indigenous Information Network

Indigenous Peoples Council on Biocolonialism

Indigenous World Association

Institute for Biodiversity Network

Institute for European Studies

International Chamber of Commerce

International Development Law Organiiza

International Institute for Environment &
Development

International Research Institute for
Sustainability

International Seed Federation

International Union for the Protection of New
Varieties of Plants

Irish Center for Human Rights

IUCN - Internation&dUnion for Conservation of
Nature

IUCN Environmental Law Centre

J. Craig Venter Institute

Japan Civil Network for Convention on
Biological Diversity

Japan Committee for IUCN

Kardinal Frings High School, Germany

Kobe University

Las Cuatro Flechas de MexigoC. Rethinking
Tourism Project

League for Pastoral Peoples and Endogenous
Livestock Development
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L'Unissonsnous pour la Promotion des Batwa Stakeholder Forum for a Sustainable Future
Malaysian Biotechnology Corporation State University of New York/Plattsburgh
Meiji Gakuin University Tebtebba Foundation
Mohawk Nation The Mountain Institute
Movimento dos Pequenos Agricultores The Nature Conservation Society of Japan
NAADUTARO Pastoralists' Survival Options Third World Network
National Aboriginal Health Organization Tulalip Tribes
Native Women's Association of Canada Université de Sherbrooke
Natural Justice (Lawyers for Communities and Université Laval

the Environment) University of Lund
Nepal Indigenous Nationalities Preservation USC- Canada

Association (NINPA) Waikiki Hawaiian Civic Club
Russian Assoctin of Indigenous Peoples of Wick Communications

the North (RAIPON) World Federation for Culture Collections
Saami Council

ITEM 1. OPENING OF THE MEETI NG

5. The meetingwas opened at(115 on Monday, 9Novemter 2009, by Mr. Fernando Casas and

Mr. Timothy Hodges, Ce&Chairs of the Working Group. The @hairswelcomed the participants and
recalled that the Working Group hadly 14 days left to complete its mandat€o-Chair Casastated

that he present meeify was crucial to the success of that process and the Working Group would have to
make progress dailyCo-Chair Hodgeseminded the participants that tleternationakegimeon access

and kenefitsharingwould affect the lives of real peopldt was impetant to ensure that, as a result of the
internationalegime, those people had a just and beneficial deal.

6. Opening statements were made My. Jochen Flasbarth, representative of the President of the
ninth meeting of the Conference of tRarties to the Gnvention onBiological Diversity, Mr. Ahmed
Djoghlaf, Executive Secretary of the Convention on Biological Diveesity Mr. Bakay Kante, Director

of the UNEP Division of Environmental Law and Conventions

7. Mr. Flasbarthpresented the Working Group withe greetingsof Mr. Norbert Roéttgen, the
Minister of the Environment for Germangnd confirmed that Germany remained committed to the
negotiations for amternationaregime onaccess antenefitsharing. He reminded the Working Group
that the process tat had begun with the Bonn Roadmap would lead to the adoptioniofesinational
regime in Nagoya during 2010, the International Year of Biodiversity. He urged the members of the
Working Group to ignore the bloodless policy advisors who specialized gact&tion management.
Access and Benefitharing was an essential thirdlgi of the Convention and it was important to not fail

in negotiating the regime during 2010he eighth meeting of the Working Group was of particular
importanceand had a well dmed agenda that had been set for it by the ninth meeting of the Conference
of the Parties. He called upon all the delegations to work together constyuatiden particular called
uponthe help of those delegations witlsgecialcommitment to th€€onvention on Biological Diversity:

the European Union, Germany (as the host of the ninth meeting Glotiference of th@arties), Japan

(as host of the tenth meeting of t@enference of th@arties), Brazil (as host of the eigimeeting of the
Conferance of theParties), India (which had offered to host the eleventh meeting Gfahference of the
Parties), Kenya (as host ONEP) and Canada (as host of the Secretariat of the Convention on Biological
Diversity).

8. At the opening session of the meetiMy, Ahmed Djoghlaf, Executive Secretary of the Convention

on Biological Diversity welcomed participants to the eighth meeting of the Working Group on Access
and Benefitsharing. Echoing the words of the -Cbair and the representative of the Presiderihef
Conference of the Parties, he said that the current meeting was the most important in the history of the
Working Group and was crucial to the success of the Algigoya compact. The European ministers of

/...
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the environment and the participants in the &@&iodiversity Dialogue had both recently acknowledged

the 2010 biodiversity target would not be met. Business as usual was therefore no longer an option and

that the future of the world’”s childr enngdramul d

not

the Paris meeting had some 2,800 brackets and that participants would have less than 56 worldahg hours

the ninth meeting of the Working Gromext year to fulfil the 2010 commitment made in Curitiba for the
implementation of the Johannesburg Sutmagreement on access and bendi#ring. The recent

accession of Irag and Somalia to the Convention on Biological Diversity had sent the strong political

message that in spite of the uniqgue and challenging political situations faced by their pegpladth

decided to join their forces with other nations to meet the challenge of unprecedented loss of biodiversity

compounded by <c¢limate change in order to win
participants to draw inspiration frorhd thousands of citizens of Germany who were currently gathered

t he

in the streets of Berlin to celebrate the twentieth anniversary of the fall of the Berlin and expressed the

hope that the meeting would see the fall of another-wihiht between and among Rest to the
Convention and their partners with respect to access to genetic resources and tonmagit

9. Mr. Bakal Kante, speaking on behalf of Mr. Achim Steiner, thedutive Director of UNEP,
said thatthe present meeting was an unprecedented opgtyttm make progressand UNEP stood
committed to help the Convention on Biological Diversjtyeparea document on Access and
Benefitsharingfor consideration athe tenth meeting of the Parties in Nagolér. Kante reiterated
UNEP’' s genui ntethecGomremtion oneBiotogical Diversjtand said thasince the first
meeting of the Conference of the Parties to the Convention on Biologieatsily, UNEP andthe
Conventionhad walked siddy-side as a singlentity. UNEP would expreghat commitrent through

its financial support of over 5 million dollars towards biodiversity related activities, as well as through the

creation ofregional focal pointen biodiversity and ecosysterfts Western Asia, Africanl,.atin America
and theCaribbean and thRacific regionsHe outlined the plans of UNEP to facilitate more exchange of
information and knowledge on ABS related issuésally, as the twentieth anniversary of tfadl of the
Berlin Wall was being celebrateche invited delegates to pudown thewall of mistrust and work
together to make history.

10. CoCharHodges thanked the representative of
support, particularly regarding regional consultations, and expr&esaihterest about the launch of the
ABS knowledge hub.

ITEM 2. ORGANIZATIONAL MATTE RS
2.1.  Officers
11. In keeping with established practice, the Bureau of the Conference of the Partiessaitted a

Bureau of the meeting\s decided by the Conference of the Rartat itseighth meeting, Mr. Fernaral
Casas and Mr. Timothy Hodges served asOBairs of the Working Group

12. On the proposal of the Beau, Ms. Somaly Charvice-President from Cambodiaerved as
Rapporteur.

2.2.  Adoption of the agenda

13. At its 1stsession, on 8lovember 2009the WorkingGroup adopted the following agenda, on the
basis of the provienal agenddUNEP/CBD/WGABS/8/1)

1. Opening of the meeting.

2. Organizational matters.

UNEF
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3. International regime on access and bersfaring: negotiation of operational text:
31 Nature;
3.2.  Traditional knowledge associated with genetic resources;
3.3 Capacitybuilding;
34 Compliance;
3.5 Fair and equitable beneBharing;

3.6 Access.

4. Other matters.
5. Adoption of the report.
6. Closure of the meeting.

2.3.  Organization of work

14. At the 1st sessionof the meeting on 9 November 2009the Working Group approved the
organization of work for the meeting on the basis of the proposal contained in annex Il to the revised
annotations to therpvisional agenda (UNEP/CBD/W@GBS/8/1/Add. ).

15. Due b the volume of work and the detailed nature of the negotiatibpngs decided thathe
Working Groupwould work in plenaryon the understanding thawhere necessargnd appropriate,
contact groups wuld be establisledto examine specific issues

16. The epresentative dBrazil asked for a clarification on the organization of work for the meeting
and asked # CoChairs to confirm thathey would follow the process that hadenobserved at the
seventh meeting of the Working Grqupeld in Paris from 20 8 April 2009 He also asked whether it
would be possibl€or Partiesto continue to introduce new operational téxtthat text reconciled
differenceshetweerexisting operational text or otherwise simplified ehéstingoperational text.

17. Co-ChairsHodges assured the meeting thatith respect to the issues of traditional knowledge
associated with genetic resources and caphdcitging, the process followed at the seventh meeting of
the Working Group would be followedt the present meetingHowever for the other sections of the
document new text could only be introdudsdPartiesat the time tht agenda item was beirigken up

for the first timeby the eighth meeting of the Working Grou@o-Chair Casasalsosaid that they would
accept any new texthwich simplified or rationalized the operational text that had already been received.

ITEM 3. INTERNATIONAL REGIME ON ACCESS AND BENEFIT-SHARING:
NEGOTIATION OF OPERA TIONAL TEXT

18. The Working Group took upgenda item 3 at the 1session of the meeting, chNovember
2009

19. In considering the item, the Working Group had befomliations of operational text submitted
(UNEP/CBD/WGABS/8/3 and 4); collationsf other views and information (UNEP/CBD/W&BS/8/5
and Add.); collations of contributions submit§ UNEP/CBD/WGABS/8/6 and Add.#); and the text
of annex | to decision 1X/12 (UNEP/CBD/W&BS/7/7). The Working Group also had before it the

/...
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report of the meeting of the Group of Legal and Technical Experts on Traditional Knowledge associated
with Gengic ResourcesYNEP/CBD/WGABS/8/2and Cor.1), held in Hyderabadndia, from 16 to 19

June 2009;the report of the Group of Legal and Technical Experts on Concepts, Terms, Working
Definitions and Sectoral Approaches (UNEP/CBDAKBS/7/2), held in Windhde Namibia, from 2 to

5 December 2008he report of the Group of Legal and Technical Experts on Compliance in the Context
of the international regime on access and bersfaring(UNEP/CBD/WGABS/7/3), held in Tokyo,

from 27to 30 January 200%he views of the Ad Hoc Inteisessional Working Group on Article 8(j) and
Related Provisions on the elaboration and negotiation ahthmational regime on access and benefit
sharing(UNEP/CBD/WGABS/8/7); and the report of the seventh meeting of the Ad Hoc &@peied
Working Group on Access and Beneditaring (UNEP/CBD/WGABS/7/8).

20. It also had before it, as information documents, the study on the identification, tracking and
monitoring of genetic resources (UNEP/CBD/WBS/7/INF/2); studies on the relationsHiptween the
International Regime and other international instruments that govern the use of genetic resources
(UNEP/CBD/WGABS/7/INF/3/Pars 1-3); the comparative study of the real and transactional costs
involved in the process of access to justice acjossdictions (UNEP/CBD/WGABS/7/INF/4); the

study on compliance in relation to the customary law of indigenous peoples and local communities,
national law across jurisdictions, and international law (UNEP/CBDAABS/7/INF/5); the report of a
Workshop orAccess and Benefgharing in NoaRCommercial Biodiversity Research, held in Bonn, from

17 to 19 November 2008 (UNEP/CBD/W&BS/7/INF/6); the report of the Vienna Workshop on
Matters related t@raditional Knowledge associated with Genetic Resources andtéinational regime

on access and benesiharing(UNEP/CBD/WGABS/7/INF/7); and the report of tHeroceeding of the
International Vilm Workshop on Matters related to Traditional Knowledge associated with Genetic
Resources anithe ABS regiméd UNEP/CBDWG-ABS/8/INF/1).

21. Introducing the itemCo-Chair Casageminded the participants that according to decibidh2

the Working Group was to start its eighth meeting by negotiating on nature, followed by clearly
identifying the components of thaternationalregime that should be addressed through legally binding
measures, nolegally binding measures or a mix of the fwamdthento draft the provisiongor the
regimeaccordingly. TheCo-C h a iexpectation was that the outcome of the meeting would be atyanc
operational text for each component of thiernationategime structuréin a manner that was consistent
with the annex talecision IX/12 However, as the issueslatedto capacitybuilding andto the traditional
knowledge associated with genetic aeces had nobeen considered at the seventh meeting of the
Working Group, Co-ChairCasasasked the participants to bring thar deliberationsthose two topics up

to the level that had already been achieved for the other seatittresdocument

3.1. Nature

22. The Working Group took up agenda item 3.1 at the 1st session of the meeting, on 9 November
20009.

23. Comments and proposals were made by theesemitatives ofirgentina, Bangladesh, Brazil (on
behalf of the LikeMinded Megadiverse Countries), Cana@alombia,Costa Rica, Cubahe European
Community, Indonesia, Japan, Jordan, Liberia, Malawi, Mexico, Namibia (on behalf of the African
Group), New Zealand, Norway, Senegal, Serbia (on behalf of the Central and Eastern EGropgan
Switzerland, and Railand.

24. Statements were also made by the representatives of the Beslaeation(on behalf of thezivil
societyorganizationgresent at the meeting) and the International Indigenous Forum on Biodiversity

25. The representative ofNamibig speaking on belfa of the African Group, supported a
comprehensive legally binding instrument containiagongother things a st of principles norms
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rules and principlesgs well ascompliance and enforcement measures. He said that further details on the
position ofthe African Group could be found in document UNEP/CBDAABS/8/3/Add.2.

26. The representative dflexico, speaking on behalf of the Latin American and Caribbean Group,
supported degally binding instrument and satlata substantial debate was heldra nnth meeting of

the Conference of the Partiasd that decisiotX/12 provided clear indication regarding the nature of the
International Regime

27. The representative diorway said that the regime should be composedoatnot limited to, a
single legally Inding agreement, namely a Protocol under tioev@ntion on Biological Diversity It
should inter alia, build upon and further develop the Bonn Guidelines. Norway believed that compliance
was the core of the legally binding element of the regime. &meother legally binding instrument, the
Protocol would consist of legally binding and Hegally binding provisions, or a mix of the two. It was
also necessary to draft the institutional provisions that would be a necessary part of the Protocol

28. The repesentative of Japesaid that Japan was pleased with the-baged discussions and noted
that thework of the seventh meeting of the Working Group, during which many elements had been
proposed for inclusion in thimternationakegime, might oblige furthreefforts by Contracting Partie#f

the internationalregime were to be composed of provisions that were acceptable tq tregadapan
would not exclude a legaliginding regime The nature of the regime would be determined after having
discussed theubstance of eacprovisionandat this timeJapan was consequently not in a position to
unconditionally accept a legallyindinginternationategimeat this stage

29. The representative of Thailand supported the development @ftamationalregime which
should be composed of one or more legally binding instruments with a set of principles, norms, rules and
procedures

30. The representative of New Zealand said thay Egally binding regimewould needto be
implemenable and asked what a legally binding negi would look like. It would be an obligation to
implement such a regime and New Zealand asked the Working Group to consider how that would be
done. New Zealand asked to hear from the other participawsich of those parts were to be legally
bindingandwhich ofthose partsvereto be nordegally binding

31. The representative of Switzerland said that to effectively implement Articles 15 araf 8{9
Convention and to fulfil the mandate of the Conference of the Parties, the Working Group needed to
focus on the negotiation of a legally binding instrumerithat instrument should contain a set of
principles, normsrules and procedures on access and besigditing, be legally bindgor nonlegally
binding, and be applicable to all genetsources caered under the Convention on Biological Diversity.
Such aProtocd needed tde in harmony with, and mutually supportive ofheragreement®sn access

and benefisharingthat werein harmony with the Conventiorit should not be interpreted as implying
any change in the rights and obligations of a Party under any existing international agreemeat. It al
neededo be flexiblein orderto allow for the adoption and implementation of other more specialized
international agreements that were harmony wih the Convention A mix of legally binding and
nonlegally binding instruments best reflected the current situationstrumentson access and benefit
sharing. Further,sathe BonrnGuidelines already covered all genetic resources associated wiitiotral
knowledgeinnovations and practicesder the Conventigréwitzerland dichot see the need teegotiate
anothernontlegally binding instrumen

32. The representative of Brid speakingon behalf of the LikeMinded MegadiverseCountries,
favoured the eation of a single legally bindinigiternationalregime as soon as possible, and said that
sucharegime should be structured arouedally bindingcomplianceprovisions The Bonn Guidelines
had provedan inadequate tool, and in any casélglines wereno longer satisfactory as the process had
moved beyond guidelines. The aim of the present meeting was to negotiate a Podtecatiopted at

/...
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Nagoya, at the tenth meeting of tBenference of tharties to the Conventian Biological Diversity
Therewas also a need to develop the necessary tools in the instrument to preysradyiocas well a a
need to negotiate concrete tools to implement Arti@leflthe Conventiorand to protecthe rights of
Indigenous and Local Communities and their traddioknowledgeassociated tgenetic resourceand
derivatives

33. The representative of the European Commuseig that the European Union had approached
negotiations on the principle that form followed function and had identified many potential fsnotion
the international regime that could complememtd add value to domestic access and besiaditing
frameworks. For its proposals foperational text, the European Union held the view that such text could
includemeasures of a legally binding naguor of a norlegally binding natureor a mix ofthe two. An
internationalregimeon access and beneéiharingthat included internationalccessstandards linked to
compliance support measures could be constitagsd mix of legally binding and nelegally binding
measures. Pending the outcomef the eighth meeting of the Working Grquihe European Union
reserved its right to submiat a late point in the negotiationgproposals for the institutional provisions
that would beneeded should the Warlg Group reach agreement that Parties were working towards a
Protocol to the Convention on Biological Diversity

34. The representative of Cuba said that the issue of the nature of the international regime could be a
debate in itself. There was a need ftegally binding regimeCompliance and implementation measures
needed to be binding as well. As an exampte said that those looking itthe mirror might see
themselves wearing a coat. They could change their coat, bubdled for a coat did nehange

35. The representative of Indonesia said that a single legally binding instrument would effectively
implement the Convention on Biological Diversity. Such a single legally binding instrument might also
contain a set of principles and norms related togiiamce and enforcement measures.

36. The representative of Bangladesh said that the international regime should be legally binding.

37. The representative of Argentina endorsed the view expressed by Mexico, on behalf of the Latin
American and Caribbean Grgugnthe need for a legally binding regime.

38. The representative of Canada recalled that paragraph 3 of decision 1X/12 concluded with the
words “ v larty hwayu prejudging or precluding any outcome regarding the nature of such

i nstrument /i n surerduhamterbatondl regimé tvas nab sornething to be considered in a
vacuum;andeach component needed to be considered in the context of the regime as a whole. Canada
recognized the interelatedness of each component and was concerned as to whiohcpp follow:

the options were either that the nature of the regime could determine its content or the content of the
regime could determine its nature. Canada preferred the latter formulltaisostressed the importance

of the many years of worthat it hadtaken to develop thBonn Guidelines, the Akwé: Kon Guidelines

and theguidelines on ethical conducecently developed at the sixth meeting of the Ad Hder-
SessionalWorking Group on Article 8(j) and Related Provisionswould bedetrimental to the intent of
thatwork not to include thepand other instruments theinternationategime. Canadalsounderstood

that theinternationalregime couldeitherbe a single legally binding instrument or could contain some
legally binding elemets or could contaironly nonlegally binding elements. Canada could support an
understanding based on those outcorhethe event that there wasdecisionby the Conference of the
Partiessupporting legally binding componeritsthe regimeCanada belies these should be contained

in a Protocol to the Convention on Biological Diversity. Howeveg, text would have to be simplified to
provide a clear basis for discussion the nature of any single elemefihe international regime would

also have toprovide the flexibility to the Partieson how toimplement any component of it, whether
legally binding or not. Thénternationalregime wouldalsohave to address thmncernsof all Parties

andbe inclusive of activitiedn a variety offorums which have the same objective as the Conventoon
Biological Diversity
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39. The representative of Costa Rica supported the interventions by Mexico, on behalf afitthe
American and Caribbean Group, aby Brazil, on behalf of the LiktMinded Megadiverse Countries.
All parts of the regime needed to be legally binding.

40. The representative of Brazil said that there was a need when discussing the nature of the
internationalregime or the provisions it might contain, to avoid the chickendegg trap. The
Convention orBiological Diversity needed a legally binding regime.

41. The representative of Serbspeakingon behalf of the Central and Eastern European Group, said
that the international regime should be legally bindingifarecessary, contain a combination of liiga
binding and no#degally binding elements.

42. The representative of Jordan supported legally binding measures.

43. The representative obenegal apportedthe views expressed biamibig on behalf of the
African Group, and said thatlagally bindinginternatonalregime was required

44, The representative of thénternational Indigenous Forum on Biodiversitysaid that he
internationalregime requiredegally binding elementshat recognizd pronoted and protectethe
traditional knowledge, innovations and piees and genetic resources of indigenous peoples in
accordance with relevant international instrumeatsd in particular the Declaratiom ¢the Rights of
Indigenous Peopleghat affirmed the rights of indigenous peoples. Bagereigntyof indigenous
peoples,andthe customary laws applicable toeih knowledge and resources neededéoreognized,
affirmed and enabled undéreinternationakegime.

45, The representative of Liberia supported the views expressed by Namibia on behalf of the African
Group

46. The representative of thBerne Declarationspeaking on behalf of civil societyganizations

said that the Bonn Guidelines htadled to protect and enforce the rights of provider countded the
various providersand had failedas wellto establishcompliance mechanisms in user countries. That
could only be achieved with a comprehensive international regime. Such a meaningful and effective
system could only be built up $uch aProtocolrecognized and supported the United NatiDeslaration

on the Rights of Indigenous Peoples. ¢#dled on the Parties to the ConventionBialogical Diversity

to support a legally binding regime.

47. The representative of Malawigportedthe views expressed by Namibia on behalf ofAfrican

Group on the need for single legally bindingnterndional regime. Theinternationalregime would be

like a passport or visa for biological resources and genetic resources at the regional and international
level.

48. At the 4th sessioof the Working Group, on 11 November 20@®-Chair Hodgessaid thathey
would provide a summanmgflectionof the interventions that had been made under the agenda item.

49. At the 9th session of the meeting, on 15 November 20@9 CiChairs informed participants
that, after discussions with all reznal groups as well asith a range of representatives onéligenous and
local communities andwvith stakeholders,jt was their view thatthe Working Group shared the
preponderant understanding that, the purposes of completintgy mandate at the eaddiepossibldime
and subject to agreement thidie regime would includeinter alia, one or more legally binding
provisions, negotiations of thénternationalregime aim at finalizing a draft protocol under the
Corvention on Biological Diversity. That uadstanding wawvithout prejudice to a decision by the tenth
meeting of the Conference of the Pariiesthe adoption of such a protocollhe CeChairsconfirmed
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that ths view in no way altered decision 1X/12 of the Conference of the Parti@$eoedthe positions of
delegations expressed during the earlier discussion on the item.

3.2 Traditional knowledge associated with genetic resources

50. The Working Grougook up agenda item 3a& the2nd session of the meeting, @November
20009.

51. Comments and prasals were made by the representativesBadzil (on behalf of the
Like-minded MegadiverseCountries),CanadaEgypt, Namibia (on behalf of the African group), New
Zealand Norway, the Philippines, Sweden (on behalf of the European Union), Thailand aath&/Kon
behalf of the CentrandEastern Europea@roup.

52. Statements were also madetgoropa(on behalf of the civil society organizations present at the
meeting) the International Indigenous Forum for Biodiversity (lIF&)dthe International Instiite for
Environment and Development (lIED)

53. The CoeChairs of the WorkingGroup reminded participants of the imrince ofsubmiting their
proposals of operative text, in writing, to the Secretdrnjathe end of thelenary session. GGhair
Casasalso hanked the Government of India for hosting the meeting oGtloeip of Technical and Legal
Experts on Traditional Knowledge associated with Genetic Resaaréglerabad, Indiafrom 16 to 19
June 2009QUNEP/CBD/WGABS/8/2 and Corr.1pand for thewarm wetome and hospitalityhat had
beenextended tahe expertsThatmeeting had allowetbr significant progresto bemaderegardingthe
technical and legal issues relating to traditional knowledgihe Co-Chairsthanked the cehairs of the
expert groupMs. Tone Solhag (Norway) and Mr. Vinod K. Gupta (India) for helping to assure the
success of that meeting whjcin accordance with the mandaprovided by the inth meeting of the
Corference of the Parties, had providegert and technical advice t@tiivorking Group

54, At the 3rd session dhe meetingpn 10 November 2009, the @hairsintroduced a CdChairs
text of operational text thatcontained a compilation of views taken fromdocuments
UNEP/CBD/WG-ABS/8/3 and Add. land2, as well as the submisgis of operational text that had been
made during the 2nd session of theeting

55. Also a the 3rd sessionof the meetingthe Working Group decidetb set up an opeended
contact group on item 3.2 of the agenda (traditional knowledge associated witle gesmirces) with
Ms. Tone Solhaug (Norway) and Mr. Damaso Luna (Mexico) serving-ahaics. The mandate of the
contact group would be to review the respective compilations and to identify areas of convesgesite a
asthose areas that which neededrenwork.

56. The representatives of Canada and New Zealand informed the Working Group that the
submissions of text #y had madeduringthe 2ndsessiorof the Working Groughad been omitted from

the compilation of the G€hairs and they asked thabiesubmisions be taken into consideration by the
contact group when reviewing the text of the Clrairs.

57. Co-Chair Hodgesinstructed the contact group on traditional knowledge associated with genetic
resources to also consider the views that had been submitt€thimda and New Zealand when
reviewing the compilations of operational text.

58. At the 4h sessionof the meetingon 11 November 2009, Ms. Solhaug;atmir of the contact

group on traditional knowledge associated with genetic resources, reported on thegrougpi so€ us si on
the previous day. She said that the group uUnadertakera first reading of the text buhbat there still
remainedsomeduplication of materialand that, based on the discussions that had taken place in the
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contact group, the echairs wauld prepare a revised tekdr the contactgroupto consider at its next
session.

59. At the 8h sessiorof the meetingon 12 November 2009, Mr. Luneo-chair of the contact group
on traditional knowledgereported that the contact group on traditional krmlge had held two
additional sessionsand had made considerable progress in its deliberationsvi8ed texthad been
preparedut more work still needed to be dondudherconsolidatet.

60. At the 6th session of the meeting, on 12 November 2009¢efhesentative of thenternational
Indigenous Forum on Biodiversity said that the subject of traditional knowledge associated with genetic
resources was a cresstting issue which was relevant to issues of access, fair and equitable-benefit
sharing, compliace, and capaciiuilding. While it was evident from the existing operational text that
eachsectioncontained substantvtext on traditional knowledgd, was also clear that the principles,
guidance and procedural elements pertaining specificaltipetoights of indigenous peoples and local
communitiesneeded to be consideren their entirety within thenternationalregime within a smaller
chapter that would also be cremgiting. Such a coherent and succinct chapter on procedural and
institutionalissues relating to indigenous and local communities would avoid a difficult and overlapping
negotiating process Until the structural matter of the ecafiing issue of the traditional knowledge
associated with genetic resources, as well as a distiaptazhon indigenous and local communitiesd

been resolved, it would be unfair to choose where propqssmditional text would be placeahd it would

only be fair to allow for negotiations on both options evethit meant,in certain instancesome
duplication of text.

61. At the 7th session of the meetiray 13 November 2009, Mr. Lunao-chair of the contact group

on traditional knowledge, reported that the contact group had held a further two sessions and had, with the
help of the African Group and tremoperationof the Indigenous and Local Communitjesignificantly

reduced the amount of the operational text being considareslised document had been produced for

the consideration of the contact group.

62. At the 8thsession of the meeting, on 14\wonber 2009, Mr. Luna, echair of the contact group

on traditional knowledge reported that the contact group had been able to remove most of the brackets
from the text and thamost of the remainingprackets would likely be removed once the scope of the
regime was decided.The contact group had also agreed to delete theéhsatings under which no
proposals for text had been submitted.

3.3 Capacity

63. The Working Grougook up agenda item 3& the2nd session of the meeting, @ November
20009.

64. Commentsand proposals were made by the representativddradil (on behalf of the Like

Minded Megadiverse Countriesf;jameroon,Canada,Costa Rica, Egyptthe European Community,
Gabon Japan, Namibia (on behalf of the African Grouyigeria, the Philippines, Reiblic of Korea and
Thailand

65. Statements were also made by the representatives of the Food and Agricultural Organization of
the United Nations and the International Treaty on Plant Genetic Resources for Food and Agriculture.

66. The representatives of the Imtational Indigenous Biodiversity Forum and ta Justice (on
behalf of the civil societyrganizations present at the meeting) also made statements.

67. At the 3rd session of thmeeting on 10 November 2009, the @hairs introduced a GGhairs
text of operational text that was a compilation of vietliat had been submitted before the meeting and as
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well as the submissions of operational téhdt had been made during the 2nd session of the Working
Group.

68. The Working Group decided #te 3rd sessiomf themeeting on 10 November 2009, to set up an
openended contact group on item 3.3 of the ager@apécitybuilding) with Mr. Jose Luis Sutera
(Argentina) and Mr. AndreaBrews(Germany serving as ca&hairs. The mandate of the contact group
would be to reiew the respective compilations and to identify areas of convergsmelleasthose areas
that which needed more work.

69. At the 4h sessionof the meetingon 11 November 2009, Mr. Sutera,-awair of the contact

group oncapacitybuilding, reported onth gr oup’ s di scussion the previou
groupagreed to work on basis of the text submitted by the LMMC considering the extensive oxtrlap

text submitted by other Parties. The contact group had finished the first step pedfimiegrating text

from submissions of other Parties and regional groups. It was agreed that the African Group would
reword its submission and would make the text available before the next session of the contact group.

70. At the 5h sessionof the meetig, on 11 November 2009, Mr. Drewso-chair d the contact

group on capacitpuildingr e por t ed on t he ¢ radditipnalsessiptr Hednfoeneds dur i |
participants that the proposal from the Africaroup had been made availablnd that thdist of sub
headingscontained in section Il E of annex | to decision IX/hd@d been addetb the end of the

document to ensure that they were not forgottémwever more work still needed to be done to further
consolidate the text.

71. At the 7th session dhe meeting, on 13 November 2009, Mr. Suteractwair of the contact
group on capacitpuilding, reportedthat the contact group had held two additional sessions and had,
based on text submitted by the African Group, produced a revised text. The gootgchad taken up

the revised text and was half way throutghevaluatiorof the document.

72. At the 8th session of the meeting, on 14 November 2009, Mr. Sutera, tblea@oof the contact
group, reported that the contact group completed a third readitige dext andsaid that the group
recommended the deletion of headirmgsl sukheadingsreproduced from the annex to decision 1X/12
and contained in section E of document UNEP/CBDAABS/8/L.2 The Working Group considered the
recommendation of the contagtoup and decided to delete the headings and subheadings under main
component E as contained in section E of document UNEP/CBEABSS/L.2.

3.4 Compliance

73. The Working Grougook up agenda item 3at the2nd session of the meeting, @November
2009

74. Comments and proposals were made by the representatiBsaf (on behalf of the Like
Minded Megadiverse Countrie§fanadathe European Communitgabon Malaysia and Switzerland.

75. A statement ws also made by the representative of the Internatiomhaggdnous Forum on
Biodiversity.

76. The Working Group resumed its consideration of agenda item 3.4 atditse8sion, on 10
November 2009.

77. Comments and proposals were made by the representatives of Brazil (on behalf of the
Like-Minded Megadiverse Counties)uBina Faso, Japan, Malaysia (on behalf of the {\Nkeded Asia
andPacific Countries), Namibia (on behalf of the African Group) and Séohidehalf of theCentral and
Eastern Europea@roup).
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78. A statement wasalso made by the representativetted ChurchDevelopment Servicéon behalf
of the civil society organizations present at the meeting).

79. The Working Group resumed its discussion of agenda item 3.4 at its 4 session, on 11 November
2009, and decided to set up an opeded contact group on item 3.4tbé agenda (Compliance) with
Mr. René Lefeber (Netherlands) and Mr. Ricardo ToBagascdColombia) servin@s cachairs.

80. The representatives of Brazil (on behalf of the Hkimded MegadiverseCountries), the
European Community, and Namibia (on bé&lwdlthe African Group asked the G&hairs to explain the
mandate of the contact group on compliance.

81. Co-Chair Hodgesinstructed the contact group bear in mind that the annex of document
UNEP/CBD/WGABS/7/9, (the Paris Annex) formed the basis and thetire for the negotiation of the
international regime. The integrity of the Paris Annex had to be maintained and any new prapidal sh
build on the Paris AnnexHe also said that the first step would be for Beagties to check that all their
new poposals had been correctly contained in the compilation of vieMeen, if therewere several
proposals that had been newly submitted under a component, the Parties aeréotadentify, among
the possible proposals, one proposal as the basis to work However, the G&hairs did not exclude
the possibility of retaiimg two or more optios, if necessary.

82. Co-Chair Hodgesalso said that the Parties might bracket any part of the text and also introduce
into the text of the selected proposal whatevemelds were missing from the other proposals. The
Parties should also streamline the text and removeot@xtapping withthe text already existing in the

Paris Annex. The result of the work of the contact group would be a revised texiowitinibutions as

to the source of the proposals, and that revised text would be included in the Paris Annex in the places
that had been indicatddr that actionin the revised text. The @8hairs expected that the result of the
whole process would be an updated mersof the Paris Annex which would be the basis doy
subsequent negations.

83. At the 5th sessionpn 12 November 200%he cochair of the contact group on compliance, Mr.
Lefebetr eported on the group’s pr ogr eigasts tlkhiwhilétheg it s
contact groughad beerable to considerably reduce the docunterttalf of its original size it had stilhot
yetbeenable to complete the first step of the work, which was to idenllithapropositiors that would

serve aghe bags for future work The cochair also reported on a lack of consensus regarding the
inclusion of some definitions and asked the@mwirsof the Working Grougor guidance on how to deal

with the issue of definitions, as well asthequestion otextbé ng “ pl aced iransfeseds pensi
to other sectionsof the Paris Annex (UNEP/CBD/WABS/7/9). Finally, he reported that the
representative of Mexico had proposed language for the inclusion of a compliance committee among the
institutional structure required for the internationalregime onaccess andbenefitsharing. After
considering the issue, the contact group had come to the conclusion that a compliance committee was a
differenttype ofmechanism from the compliance issues being considerdeelontact group and sioe

contact grouphad not takerup the issue. Mexico had been willing to leave aside the is$ue
compliance committeen the understanding thas proposal had not been rejected dhdt it could be
resubmitted at a later tim@hen considering the mechanisms to put in placenake thanternational

regime functional.

84. At its 6th session, on 12 November 209 -Clmair Hodgesinformed the Workig Group that it

had been agreet introduce several footnotes into the text beingudised by the contact group on
compliance. A footnote would be added to the hea
mi sappropr i that statetlY Musub er submissions may be made
misappropriationincldi ng t he need for such a definition?”.
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85. Co-ChairHodgesalsosaid that a footnote woulalsobe placed at the end of the submission that

had been made by the European Community undre secti on on “Internatio
mi sappr opr i atstaed/Prairsaugsrea’p ht hla of opti on [ X] was pr
proposal for an operational provision and the proposer did not intend it as a definition. Other delegations
were of the view that paragraph 1 constitutes a definition. Discuskjmaragraph 1 was left in abeyance

both as regards caarit and placementand willogcu at t he next meeting of the

86. A footnote was also to be placed against the submissions that had been made by Switzerland and
the International Indigenousof um on Bi odi versity under the sectio
mi sappropri ati on'/Dmisscwsses”i otnh aotf stthaet epdar agr aph was |
content and placement and wil|l occur at the next

87. At the 7th session of the meeting, on 13 November 2009, Mr. Lefebehadioof the contact

group on compliance, reported that the contact group had held an additional session and had completed its
first step of selectinghe proposaldo serveas the Bsis for further work. A revised text had been made
available to the members of the contact group and the contact group would meet for a second reading of
the textto address bracketed text andemove diplications inoperational text.

88. At the eighth sesion of the meeting, on 14 November 2009, theltair of the contact group,

Mr. Torres Carrascoeported that the contact group finished its mandate according to the instructions
given by the Cechairs. The revised temtas an updatetl Pa r i s a poratingall new prapasitions
indentified by Partiem boldand contained brackets, where they felt it was necessary.

3.5 Fair and equitable benefisharing

89. The Working Groupook up agenda item 34 the3rd session of the meeting, d® November
2009

90. Comments and proposals were made by the representativ@sanit, (on behalf of the
Like-Minded Megadiverse Counéi$), Namibia (on behalf of the African Group) &wlitzerland

91. A statement was also made by the representative of the InternationalnmegigEorum on
Biodiversity.

92. The Working Group decided at itshSsession, on 12 November 2009, to set up an-epeed
contact group on item 3.5 of the agen&ai and equitable benefiharing) with MrPierre du Plessis
(Namibia) and Ms. Cosima Hufit (Austria) serving as eohairs. The contact group would also consider
item 3.6 (Access)Co-ChairHodgessaid that theontact group wouldbllow the same mandate that had
been given to the contact group on compliance that had been set up under ageBda ite

93. At the 6th session of the meeting, on 12 November 2009 Hu#ler, cachair of the contact

group on fair and equitable benedtiaringand access r eport ed on tsthadag.Bleup’ s d
said that theontact grouphadundertakera firstreading of the text and that, based on the discussions that

had taken plagehe cachairs would prepare a revised text

94. At the 7th session of the meeting, on 13 November 2009, Ms. Huflehaio of the contact
group on fair and equitable benesharirg and accesgeported that the echairs revised texhad been
made available to the members of the contact group for their consideration.

95. At the eighth session of the meeting, on 14 November 2009, Mr. du Plessisaicof the
contact group on fairrad equitable benef#gharing reported that the group had held two sessions during
which they were able to remove a large number of bracké¢sv text was indicated by the use of bold
characters.Some texhadalsobeenproposed for addition iannex Il
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3.6. Access

96. The Working Group took up agenda iteng 3@t the3rd session of the meeting, d® November
20009.

97. Comments and proposals were made by the representativ&3ani (on behalf of the
Like-Minded Megadiverse Counes), the European CommunitydaBwitzerland

98. Statements were also made on behalf of the Church Developments Service (on behalf of the civil
society organizations present at the meeting) and the International Indigenous Forum on Biodiversity.

99. The Working Group also decided the 5th sessionof the meetingon 12 November 2009, that

the operended contact group set umderagendaitem 3.5 Fair and equitable benefgharing), with

Mr. Pierre du Plessis (Namibia) and Ms. Cosima Hufler (Austria) serving &bais would also
consider iem 3.6 Acces$. The contact group followed the same mandate that had been given to the
contact group on compliance that had been set up under agenda item 3.4

100. At the 6th session of the meeting, on 12 November 2009, Ms. Huflehaio of the contact

group on fair and equitable benediharingaccess r epor t ed on tsthadyg Slesapd s di s
that thecontact grouphnadundertakera first reading of the text and that, based on the discussions that had

taken place, the echairs would prepare revised text. She also said that from dieé&berations of the

contact groupt appeared thaa procedure for a subsidiary access procedure merited consideration and

she asked when the @hairs would decide on the method for dealing with text on itistital
arrangements that had been “placed in suspension”

101. At the 7th session of the meeting, on 13 November 2009, Ms. Huflahaio of the contact
group on access, reported that thecch ai r s’ revised text had been made
contact group for their consideration

Action by the Working Group on item 3 as a whole

102. At the 5th session of the meetingnd.2 November 200%he CoeChairs of the Working Group
said that it was important to deivel spspgemsiceona duw
deliberations of the contact grougisd the Working Group

103. Comments, proposals and requests for clarification were made by the representatives of Brazil
(on behalf of the LikeMinded Megadiverse Countries), Canada, the Europeam@inity and Japan

104. Following the interventionsCo-Chair Hodgessaid that they would hold informal consultations
ontheissue oftext hat h pldedberesausSpension” as well as propos
required to make thimternationakegime functional. G&hair Hodgesalso said that the contact groups

might generate an additional heading entitteE x i st i ng operati onal t ext on
usedfor text” p 1 dd ;me s u s pmdichshe aomidct groups did not wish tdai® under ay particular

heading.

105. At the 6th sessionof the meeting, on 12 November 20Q@Be representative of the European
Community raisedhe issue of whetheéhe CoeChairs intended to havanly a single method of dealing
wi t h placedxirt suspersi’.

106. The representative of Brazil, on behalf of the EManded Megadiverse Countriesxpressed his
support for gr oupi ng” underxne ofthrde xategadies.i The threescptegaries 0 n
suggested were: preamble, definitions and institatimsuesand implementing provisions



UNEP/CBD/WGABS/8/8
Pagel6

107. Co-Chair Hodgessaid that the would continue to have informal consultations to resolve the
issueof text “placed in suspension”

108. At the 7th session of the meeting, on 13 November 2009CIsimaHufler (Austria), co-chair
of the contact group on accessked the G&hairsof the Working Groupfor guidanceon how to
address the issue wfxt thatwastobé pl aced i n suspension”

109. Co-ChairHodgessaid thatssue oftexttobe® pl aced i n suspenwhattodd r ai se
with the texthath ad been * pl a camdiwhat to dosabositpetstanding issties that were not

yet on the agenda but which needede addressed at some point, either igémsionally or at the next

meeting of the Working Group. @hair Hodgessaid thatthey would hold informal consultatiorte

resolve those issues. However, it was clear from the informal consultations that had already taken place
that all the Parties wished to protect the integrity of the Paris afo@xtained indocument
UNEP/CBD/WGABS/7/8). It was also clear that there was operational text on a number of issues that

did not fit under any of the headings already agreedbtd which wouldalso be required in the

negotiation of any regime Co-Chair Hodgessaid tat it was important not to lose theperational text

either. Therefore,dfr the purpose of helping the contact grqupxl to avoid losing that tex€o-Chair
Hodgesproposed that he oper ati onal text “ pénamex théreportou s pensi
the present meeting ent i tl ed “Proposals for operational tex
meeting of the Ad Hoc Working Group on Access and Besefitar i ng” .

110. Commentson the proposal were made by the representatives ofl Boazbehalf of the Like
Minded Megadiverse Countries) and the European Community.

111. Following the discussigrCo-Chair Hodgesexplained that they would continue to hold informal
consultations on the issue of text that had Wedaced in suspensibnbut & a pragmatic way forward to

aid the contact groups in their deliberations, and until theCkairs could conclude their informal
consultations with interested Parties, the contact graupad be free targanize operational text that

had been s“‘uplpemed oind uhkBreopddseael shefadri ngper ati onal 1
consideration at the ninth meeting of the Ad Hoc Working Group on Access and Behefitr i ng " .

112. At the 8th sessionof the meetingon 14 November 2009, the Secretariat infetnparticipants

that the texts from the different contact groups would be consolidatedh istngledocument to be
adopted by the Working Group d#he 9th sessionof the meeting on 15 November 2009. The
consolidated document would include the twamporents of theinternational regimescope and
objectives, which had not been addressed by the Working Group at this meeting. That whole document
would then be annexed to the report of the meeting as annex | and a second annex to the report would
contain opeative text related to institution@suesimplementing provisions and final clauses relevant to

the consolidabn of the International &jime.

113. Following the discussion, G&hair Hodgesexplained thain orderto preservethe integrity of

annex |, no futher submissions on main components for annex | vegpgested Changes could be made

only during the negotiating process with a view to achieving consensus. However, new submissions
would be allowed fopreambular text, definitions artdxt for inclusionin annex Il Co-Chair Hodges
reminded participants that submissions should be made, if possible, at least 60 days prior to the ninth
meeting of the Working Group on Access and Bersdfiring.

114. Comments were made by Australia, Brazil (on behalf of thee-Mkded Megadiverse
Countries), Canada, the European Community, Haiti, Indonesia, Jordan, Malawi, Malaysia, Namibia
(speaking on behalf of the AfricaBroup), New Zealand, Norway, the Philippines and Switzerland.

115. Atthe9thsession of the meetinglfowing a request for clarification, regarding the possibility of
considering new proposals, the-Cbars confirmed that no new submissions would be invited for the
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main components, although text that could assist in achieving consensus on the existingltexiewo
welcomedat critical junctures

Inter-sessional work

116. At the 8th session of the meeting, on 14 November 200 hair Casagresented participants
with the outline ofproposednter-sessional consultations to take place befoeertimth meeting ofhe
Working Group. Following informal consultations, the @hairs proposed thawo distinctmeetings be
held subject to the availability of fundingThe first would bea meeting ofFriends of the C&Chairs,
composed as follows:

(@) 18 representativefsom Partieselected by the G€hairs

(b) One representativeachfrom the ninth andtenth Presidenciesf the Conference of the
Parties;

(© Two representatives eadtom indigenous and local communitjesivil societies and
Industry,

117. The Friends of th CoChairs meeting wouldvork on defining possible solutions on key issues in
the negotidaon of the International Regime. Key issues for discusgionld beprovided inadvanceby
the CoeChairs. The expected outcome of the meeting wouldeport by theCo-Chairs on posble
solutions for key issues.

118. The meetingof a duration of 3 to 5 daywould be heldin late Januanor the first week of
February subject to confirmation by the &ghairs in the light of the international calendar of
environmentrelatedmeetings

119. The second meeting would bainter-regional informal consultation to be held prior to the ninth
meetingof the Working Grougomposed as followsubject to the availability of funds

(a) 25 participantsdesignated by Parties from within tfiee regional groups recognized by
the United Nationgfive per region)

(b) Ten observers (advisor@vo per regiohcould also be preseirt the meeting at any one
time;

(© Two representativegach from indigenous and local communitjesivil society and
industry

(d) One representativeachfrom the ninth and tentRresidencief the Conference of the
Parties

120. The group would be mandated to consult on preambular text, definitions and provisions relevant
to the consodation of operative textf the International Regimelt is expected that the outcome of the
meeting will facilitate and accelerate the negotiations at the ninth meeting of the Working Gitwap.
group would work on the basis di& report of themeeting of theFriends of the C&hairs, the two
annexes to the report of the eighth meeting of the Working Gaisupell aghe pre-sessiondocuments
prepared for the ninth meeting of the Working Group

121. The meetingof a duration of threelays would be held on 188 March2010, in Cartagena
Colombig i.e., immediatelybeforethe informal consultations prior to the ninth meeting of the Working
Group subject to confirmation by the €@hairsin the light of the international calendar of environment
related meetings
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122. A number of Parties expreskthe view hat the representation amongsiendsof the Co-Chairs
should be broad enough to ensure the full range of views within each regional group and transparency.

123. A number of Parties suggested increasing the number of observers allowed in thelinfter
regional consultations.

124. The representative of Namibia, speaking on behalf of the Afr@aup, said thathis Group
would like to ensurdair and equitable representation in theersessionammeeting. The African Group

was unclear about thpossibleoutcome of the second meeting and how it would help advance the
negotiations of thanternational regime The African Groupwould further reflect on the matter. A
number of other representatives expressed sinvigars

125. The representative of Caoteasaid that her Governmerstrongly supported the @dh ai r s’
proposal for intersessional consultations to advance the work of the Working Group. Canada then offered
to host, and to provide the necessary funding for, the first meeting of the FriendsGd@hairs. The
Working Groupacceped with appreciatiothe offer of Canada.

126. At the 9th session of the meeting, on 15 November 2009, the representative of Namibia,
speaking on behalf of the African Group, said that, after internal discugstoGroy agreed with the
process outlined for intesessional work:They would, however, prefer that representation in the meeting
of the Friends of the Chair be raised from three to four per redibe.Group was also of the view the
participation in the secahmeeting should be raised from five to six per region, with the number of
observers per region being four rather than two.

127. Co-Chair Hodges said that the @airs would reflect on the proposal of the African Group for a
few days and circulate an informari note on the subject.

128. The representative of Switzerland supported the proposal of Namibia.

129. The representative of Sweden, speaking on behalf of the European Community and its member
States, welcomed the fact that the-Clmairs would take some time to esft on the intesessional
arrangements

130. Also a the9th session of the meetindid represdative of Norwaysaid that her country would
contribute 400,000 Norwegiarkroner, approximately US%5,000, to fund participation in the
intersessional meetingséithe ninth meeting of the Working Group. That amount would be additional to
the funding already being provided by Norway to support the participation of developing countries in the
work of the Convention.

131. Also at the 9th session of the meetitigg Working Group, on the proposal of Egypt and Ecoropa,
requestedhe Executive Secretaty o 1 ni t i at e, tradiional knewledgeamdtagsaciatedo f “
genetic ,aeslbhortceséview paper on the histored of th
and keepgvolvingin the context of:

@ Ex situcollections, such as gene banks and data pases
(b) “Bie@onomy”, i.e. the emerging competitive
(c) The rapid developments of modern biotechnology and biockwrriiscluding genomics,

proteomics and synthetic biology

132. It was further agreed that the review paper shouldsblemited to the Parties for their
consideratioras soon as possible but no later tktzan ninth meeting of the Working Grouim order to

asss t Parties to arrive at a better under standing
traditional knowledgeand to elaborate the International Regime with the inclusion of traditional

I ..
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knowledge based on an adeguabnceptand/or conceptslhe review should build on the report of the
Ad Hoc Technical Expert Group on Scope and Definitions and add the relevant aspetased to
traditional knowledge

ITEM 4 . OTHER MATTERS
Issuance o€anadian visas

133. At the openingsessionof the meeting, on November 2009, esreral partigpants expressed
concern athe lateissuance of Canadian visassmme participantand asked that thgrocess of issuing
visas to delegates attendimggetings othe Working Group and other meetings under the Convention on
Biological Diversity be expeditedThe representative of Canada promised to buwmthe issue with the
appropriate officiadin her capital.

Like-Minded Asiaand Pacific Countries

134. At the 3rd sessiorof the meetingon 10 November 20Q0%he representativef Malaysia reported

on the creation of a new regional grouping, thketMinded Asiaand Racific Countries He explained

that the group had been created as assludbt of the Asiand thePacific Group. While that group had

been useful for Asiaand Padfic regional consultations, negotiationgere entering a crucial stage.
Developing countries from this region felt an important need to discuss and address their commonality of
interests through this newly created grolife also asked that the Secraedtigxtend to the new group the
same resources that were already being extended to other regional and interregional groups.

Like-minded in Spirit Group of Women

135. At the 9th session of the meeting, on 15 November 2009, the representative of New Zealand
announced the establishment of a new cromgional grouping-the Likeminded in Spirit Group of
Women. The Groupvas currently small but, at the same time, significant, diverse and dynamic.
Currently, it was composed of women heads of delegation at the gibatimas open to the participation

of women representatives from all Parties. She recalledhbahirteenth preambular paragraph of the
Convention recognized the vital role that women played in the conservation and sustainable use of
biodiversity andaffirmed the need for the full participation of women at all levels of patieking and
implementation for biologicadliversity conservation. Those sentiments had been elaborated upon in the
Gender Plan of Action for the Convention adopted at the niettting of the Conference of the Parties.

She therefore expressed the hope that th€l@ors wouldakethose principle and decisions and the new
grouping into account when selecting participants for the two meetings planned for the intersessional
period.

ITEMS. ADOPTION OF THE REPORT

136. The present report was adopted atQtteplenary session of the meeting, b November 2009
on the basis of the draft report preparedheyRapporteur (UNEP/CBD/WHABS/8/L.1)

137. During the adoption of the report, the reg@ettive of Australia proposed that the word
“negotiating” in the second | i n&labdve)peaaplacgadwaip h 20
t he word “ @he alsostatedithatghe discussion on naturenbadbeen exhaustive, and the

report did not reflect the full range of views expresskedreply, CoChair Hodges said the language had

been chosen to reflect that of paragr&gh) of decisionX/12 of the Conference of the Partiaad

therefore could ot be altered neverthel ess, A u s notedin thearépesrtang itso p o s a |
further statement concerning nature would be included
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138. Also at the 9th session of the meeting, the Working Group approved for inclusion as annex | to
the report of themeeting the consolidated document of texts produced by the various contact groups
referred to in paragraptil2 above (UNEP/CBD/WGABS/8/L.2). It also approved for inclusion as
annex Il to the reportrpposals fooperationaktext left in abeyance forconsideration at the next meeting

of the Working Goup (UNEP/CBD/WGABS/8/L.3).

ITEM 10. CLOSURE OF THE MEETI NG

139. At the 9th (closing) session of the meetingpet CaChairs of the Working Group said thidte
Group had made signii@nt progressby producing for the first time, a single negotiating text
incorporating all the elements of thaternational regime The CeChairs concluded by reconfirming
their full dedication to the task as set out by the Conference of the Partempdete the work still
needed towards the adoption of theernational regimé Nagoya.

140. Statements were made by the representatvieBrazil (on behalf of the LikéMinded
Megadiverse Countri¢sHaiti (on behalf ofthe Latin American and Caribbean Gppwapan(as host of
the tenth meeting of the Conference of the Partidsiiaysia (on behalf of th&roup ofLike-Minded
AsiaandPacific Countries)China, South Africdon behalf of the African Grouppwedenon behalf of
the Ewopean Community andsitmembeiStates)the Syrian Arab Republi@nd Ukraine (on behalf of
the Central and Eastern European Group)

141. All delegations who took the floor expressed satisfaction at the spirit of cooperation and
compromise that had manifested itself duting meetig, a development that augured well for the timely
conclusion of the international regime during the tenth meeting of the Conference of the Parties.

142. Statemerg were also made by the representatives ofltbernational Indigenous Forum on
Biodiversity (IIB) ( speaking al so on behalf of thefhe#ed Worlddi ge nou
Network (speaking on behalf ofvd society).

143. Mr. Jochen Flasbarth, representative of the President of the Conference of the Parties to the
Convention, andMr. Ahmed Djoghhf, Executive Secretary of the Convention, also made concluding
statemerg

144. Following the customary exchange of courtesies, the Chair declareijtitemeeting of the Ad
Hoc Operended Working Group on Access and Benedltaring closed at 12.35 p.m. on
Sunday 15 November 2009
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Annex |
INTERNATIONAL REGIME ON ACCESS AND BENEFIT -SHARING *?
l. OBJECTIVE

The objective of theinternational regimeon access and benefiharing is to effectively
implement the provisions in Articlg$,] [3,] 8(j), 15, [16 andl19.2] of theConvention on Biological
Diversity and pursue its three objectives by:

1 [[Facilitating] [regulating] [transparent] [appropriate] access to [biological resources] genetic
resources, [their derivativesiind products] [containing genetic matgrighrough a transparent
regulatory framework]; [for environmentally sound uses recognizing the sovereign rights of states
over their natural resources and that the authority to determine access to genetic resources rests
with the national governments aisdsubject to national legislation.];]

1 Ensuring [the establishment of enabling conditions for] the effective, fair and equitable sharing of
benefits arising out of the utilization of [biological resources] genetic resources, [their
derivatives][and produots] and associated traditional knowledge;

1 [Preventing the misappropriation and misuse of [biological resources] genetic resources, [their
derivatives] and/or associated traditional knowledge;]

T [[Securing] [supporting] compliance [in user countries withe International Regime, and]
[national laws and requirements] [with domestic regulatory ABS frameworks [in provider
countries]], including prior informed consent and mutually agreed terms, [of the cdohtry
origin] providing such resources or of thef®y that has acquired those resources in accordance
with the Convention on Biological Diversity];]

[taking into account [all rights over those resources] [all sovereign rights of States over their natural
resources], including the rights of indigenous lwél communities, [subject to national legislation] [and
the United Nations Declaration on the Rights of Indigenous Peoples][, where appropriate]].

Il. SCOPE

1. The international regime on access and bersdfaring applies to [all] [biological
resourcs,] genetic resources, [including viruses and other pathogenic [, as well as potentially pathogenic]
organisms and genetic sequences regardless of their origin] [derivatives,] [products] [benefits arising from
commercial and other utilization] as well &g fheir] [associated] traditional knowledge, innovations and
practices [covered by th@onvention on Biological Diversify{in accordance with Article 8(j)] [within
national jurisdiction and of a transboundary nature] [in accordance with the relevaisigm®wf the
Convention on Biological Diversitysubject [and mutually supportive] to other [relevant] international
obligations] [and without prejudice to other international obligations]. [ite¥national Regimavill also
apply to genetic resource$ migratory species that for natural reasons are found on the territories of the
Parties.]

[2. Subject to paragraph 1, the international regime on access and-Bbasfig applies to:

! For ease of reference, theadings irannex | to decision 1X/12 reproduced in this documenthaen shaded.

2 Reference to thénternational regime on access and bersfaringin this text is without prejudice to the nature of the
international regime
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[(a) Benefits [including access to [funding] and transfer of tetdgy,] arising from
commercial and other utilization] [from] [biological resources] [derivatives] [products] [genetic resources
acquired after] [and associated traditional knowledge] [the effective date of] [the entry into force of] the
[International Reigne] [Convention on Biological Diversity];

[(b) Continuing benefits [and benefits from new uses arising from commercial and other
utilization of genetic resources, [biological resources], [products] [and derivatives] and associated
traditional knowledgeacquired prior to the entry into force of ti@nvention on Biological Diversitly
arising from commercial and other utilization taken prior to the coming into force of the Convention on
Biological Diversity.]

[(c) All intellectual property rights (IPRs)saociated with research and technology arising
from the use of all genetic resources, [biological resources], [their derivatives], [products] and associated
traditional knowledge of indigenous and local communities]]

3. Theinternational regime on accemsd benefisharingdoes not apply to:
@) [Human genetic resources;]

(b) [[Biological resources], genetic resources [derivativaslj products] that were acquired
[before the entry into force of the Convention on Biological Diversity [for a Party]]bpfore the
effective date of the international regime];] [on the understanding that any additional obligations under
the international regime aaccess and benegharingwill not apply retroactively.]]

(© [[Biological resources], genetic resourcesd/or derivatives]fand products] which a
Party decides to offer or maintain without access requirements and/or {sbaefilg, provided that the
rights of that Party over those biological resources, genetic resources,[and/or derivatisdggsipducts]
are fully respected]

(d) [[Species] [Crops] [listed in Annex | of] [Genetic resources covered under] the
International Treaty on Plant Genetic Resources for Food and Agriculture [unless they are used beyond
the purpose of the said treaty];]

[Plant geneat resources for food and agriculture (PGRFA) accessed under the Multilateral System
established under the International Treaty on Plant Genetic Resources for Food and Agriculture
(ITPGRFA) and other plant genetic resources for food and agriculture, wi@dntracting Party to the
ITPGRFA has determined shall be subject to the Standard Material Transfer Agreement (SMTA) under
the ITPGRFA. Plant genetic resources for food and agriculture which have been transferred by an
international agricultural researdentre [ARC) or other international institutions under the SMTA in
accordance with the agreements between the Governing Body of the ITPGRFA and the IARCs and other
international institutions.]

(e) [[[Biological resources] genetic resources [derivatijegfoducts] including] marine
genetic resources in areas beyond the limits of national jurisdiction;]

)] [[Biological resources], genetic resources [derivatives] [products] located in the Antarctic
Treaty Area[, which is the area south of latitude’([or the Area of the Convention on the
Conservation of Antarctic Marine Living Resources];]

(9) [Commodities in trade;]
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(h) [The exchange of genetic resources, [their derivatives,] [the biological resources
containing them], [products] or their assdedh traditional knowledge among indigenous and local
communities for their own consumption based on their customary pralctices

® [Specific uses of pathogens.]

4. [The international regime on access and bersfaringshould provide [[flexibility] to
respect] existing [and allow for the implementation and potential and further development of other, more]
[specialized international access and bersfiring systems].] [The international regime on access and
benefitsharing will not apply if and in saf as [determined by the Governing Body of the international
regime,] other more specialized international access and bshafihg systems apply.] [Nothing in the
international regime will prevent the development, recognition and accommodation obwetergental
agreements relating tccess and beneBharing[, which as determined by the Governing Body of the
international regimg [achieves] that achieve the objectives of @envention on Biological Diversity
and are consistent with the provisimfgheinternational regimé

[OR]

[The international regime on access and bersfiringand [other] relevant international treaties
[shall][should] [be interpreted and applied] in harmony [and in a mutually supportive manner]. In the
implementation andurther development of thaternational regimespecial consideration should be
given to [other] intergovernmental multilateral agreements in regard to access to [biological resources]
genetic resources [derivatives] [products] and associated tradlikioowledge [in a manner that will not
run counter to the objectives of tB®nvention on Biological Diversitgnd theinternational regimj]

[OR]

[The international regime on access and bersdfiring [shall] [should] [be interpreted and
applied] in hamony [and in a mutually supportive manner] with [other] relevant international treaties on
access and benegharing.]

5. [This international regime on access and berstfaring[shall] [should] [be interpreted
and applied] in harmony [and in a mutuadlypportive manner] with thiternational Treaty on Plant
Genetic Resources for Food and Agricultyte ensure] their effective, adequate and coherent
implementation.

5.1 [[Parties] recognize that the Multilateral System created undéntdational Teaty on
Plant Genetic Resources for Food and Agricult{geverns][regulates] access and benrsffiaring
arrangements for crops specified in the coverage of the Multilateral System, in accordance with the
decisions taken by the Governing Body of that Tyéa

5.2 This international regime [shall][should] reinforce the relationship betwten
Convention on Biological Diversitgnd thelnternational Treaty on Plant Genetic Resources for Food and
Agriculturein order to develop the cooperation that has Ipeewided for in thdnternational Treaty.

5.3 [[Parties] reaffirm that genetic resources of Annex | oflltiternational Treaty on Plant
Genetic Resources for Food and Agricultweed for purposes other than those regulated by the
Multilateral System ofttat Treaty are subject to national legislative, administrative or policy measures.]]

6. [The international regime on access and bersfaringwill be implemented in harmony
with [and not duplicate] relevant [work of other orgaations and] treaties [ghuding inter alig the FAO
Commission on Genetic Resources for Food and Agriculture (CGRFA), [the International Union for the
Protection ofNew Varietiesof Plans (UPOV),] the World Intellectual Property Orgaation (WIPO),
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the World Health Orgamation (WHO), the International Plant Protection Convention (IPPC), and the
World Organzation for Animal Health (OIE) [and the International Labour Orgation (ILO)]].]

Il MAIN COMPONENTS
A FAIR AND EQUITABLE BENEFIT -SHARING
1) Linkage of access to théair and equitable sharing of benefits®

[Recogniing that the fair and equitable sharing of benefits can only be realized after access to
genetic resources has been grantm@édmbular paragrapf

[Recallingthat Article 15(5) of the Convention providdsat access to genetic resources shall be
subject to prior informed consent of the Contracting Party providing genetic resources, unless otherwise
determined by that Contracting Parfyréambular paragraph

[Further recallingthat Article 15(4) of the Corention provides thaContractingParties shall
take measures to ensure that access, where granted, is on mutually agreedpteemsular

paragraph]

[1. @) [Parties requiring]Prior informed consent for access to [their] [genetic
resources][biological esources][, their derivativgs]and products][and/or associated traditional
knowledge], where applicable, [shall][should] be obtained [according to the accebsraefiisharing
requirements of][from] [the Party] [country of origin or Party that has iaeduhe genetic resources [,
their derivatived] and products]in accordance with the Convention] providing such resources|, their
derivatives] and products]land/or associated traditional knowledge] [through its competent national
authority(ies)][, [aglefined in{ € .}] unless otherwise determined by that Party.

[(b)  Subject to the national legislation[, regulations and/or requirements] of the country where
these [indigenous and local] communities are located, [international law, [indigenous and local]
community protocols and relevant customary laws of indigenous peoples and local communities] where
access is sought to traditional knowledge, innovations and practices associated to [genetic
resources][biological resources][, their derivatiyesjd prodets], users [shall][should] obtain the prior
informed consent of [indigenous] and/or local communities holding such traditional knowledge,
innovations and practices, in accordance with Article 8(j) of the Convention. [Such consent should also be
obtained vith regard to indigenous peoples and local communities rights to [genetic resources][biological
resources][, their derivativgsdnd products]]

(©) [[Parties may provide in their national legislation and regulations that][Prior informed
consent] [shallshould] be based on the specific uses of specific [genetic resources][biological
resources][, their derivativgsgnd productghnd/or associated traditional knowledge] for which consent
has been granted [under mutually agreed terms].] [Parties regpitorgnformed consent for access to
their [genetic resources][biological resources][, their derivativasil products]shall][should] clearly
stipulate the permitted uses.][Permitted uses [shall][should] be clearly stipulated and further prior consent
for changes or unforeseen uses [not covered by mutually agreed terms] [shall][should] be required].

(d) Specific needs of taxonomic and systematic research as specified by the Global
Taxonomy Initiative [shall][should] be taken into consideration.]

% There is also a section on linkages of access to the fair and equitable sharing of bedefitectionll.B.1.2 of annex | to
decision IX/12.
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2. Partes [requiring prior informed consent for access to their [genetic resources][biological
resources][, their derivatives][ and productshall][should]take measures [to encourage providers and
users] to provide in theimutually agreed terms|[, as appragie,] for the fair and equitable sharing of
benefits arising from the utilization of [genetic resources][biological resources][,their derivatives][ and
products][.][, whilst recognizing that the fair and equitable sharing of benefits can only be raéikzed
access to [genetic resources][biological resources][, their derivatives][ and products] has been granted.]
[Mutually agreed terms [shall][should] be established by the time of access tdgehetic
resources][biological resources][, their derivasijend products].]

3. Each Contracting Party [shall][should] take [appropriate] legislative, administrative, or
policy measures[, as appropriate,] with the aim of sharing in a fair and equitable way the results of
research and development and the benafigng from the commercial and other utilization of [genetic
resources][biological resources][, their derivatiyemjd productsjith the [Contracting Party] [and/or
indigenous peoples and local communities] [providing such resources][, their desjjatrel
productsjcountry of origin or Party that has acquired the genetic resources in accordance with the
Convention] [Such sharing [shall][should] be subject to prior informed consent] of the [Contracting
Party] [and/or indigenous peoples and local samities] [providing such resources][, their derivatiyes]
and productgtountry of origin or Party that has acquired the genetic resources in accordance with the
Convention] unless otherwise determined by that Party and on mutually agreed terms.

4, EachContracting Party [shall][should][may] take the following measures:

[(d) Establish mechanisms to provide information to potential users concerning [their] [any]
obligations regarding access to [genetic resources][biological resources][, their defjijvatinds
productsf] and/ or associated traditional knowledge] [ wi

[(b) Introduce rules requiring that users of [genetic resources][biological resources]|, their
derivatives] and productskomply with national legislation [injof] the providing country [or, where
relevant, the]/country of origin [customary protocols and relevant customary laws of indigenous peoples
and local communities] and the mutually agreed terms on which access was granted, including
requirements to equibly share the benefits arising from the utilization of such resources|, their
derivatives|] and products]

2) Benefits to be shared on mutually agreed terms

[Further recalling that Article 15(4) of the Convention provides that Contracting Parties shall
take measures to ensure that access, whesated is on mutually agreed termspreambular

paragraph]

[Further recallingthat in accordance with Article 15(7) of the Convention the fair and equitable
sharing of benefits arising frothe commercial andtioer utilization of genetic resources shall be upon
mutually agreed terms as decided between the provider andousampbular paragraph

[Recogniing that benefitsharingon mutually agreed terms may include monetary and/or non
monetary benefitsdreamblar paragrapit]

[Recognizingthat the benefit sharing measures under this Protocol are effective tools for the
eradication of poverty and the promotion of economic and social develofpneambularparagrapl}]

[Emphasizingthat the resources of biologicdiversity and the environmental services that
depend on them have an immense strategic, economic and social value, and offer development
opportunities to our populations and to the international comm{migéambularparagrapt}]

1. [Each Party [shall][shdd][may] stipulate [in its national legislation] measures to ensure
the fair and equitable sharing of the benefits arising out of the use of [genetic resources][biological
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resources][, their derivativgsand productsiand/or associated traditional knoatge. [Those measures
[shall][should] be incorporated in mutually agreed terms and in prior informed consent.]][Parties
requiring prior informed consent for access to their [genetic resources][biological resources][, their
derivatives] and products]shall[should] take measures to encourage providers and users to provide in
their mutually agreed terms, as appropriate, for the fair and equitable sharing of benefits arising from the
utilization of [genetic resources][biological resources][, their derivafivesxd products] whilst
recognizing that the fair and equitable sharing of benefits can only be realized after access to [genetic
resources][biological resources][, their derivatiyesjd productshas been granted.][[Each Contracting
Party][ContractingParties] [shall][should] in accordance with Article 15(7) of the Convention take
[legislative, administrative or policy] measures [, as appropriate, with the aim of sharing in a fair and
equitable way the][to ensure the fair and equitable sharing of] ileaeking from the commercial and

other utilization of [genetic resources][biological resources][, their derivaftiaes] productswith the
[country of origin][Contracting Party providing the resources][. Such sharing shall be] on mutually agreed
terms]

[2. The conditions for the equitable sharing of the benefits arising out of the use of
traditional knowledge, innovations and practices associated with [genetic resources][biological
resources][, their derivativdgsgnd products]shall][should] be stiplated in mutually agreed terms|, in
accordance with national legislation][, community protocols and relevant customary laws of indigenous
peoples and local communities]:

[(@) Betweerthe indigenous or local communities and the users; or

(b) Betweenusers and the national authority of the provider country, with active involvement
of concerned indigenous and local communities].]

3. Parties [requiring prior informed consent for access to their [genetic resources][biological
resources][, their derivativgsand productd] [shall][should] take measures to [ensure] [encourage
providers and users of [genetic resources][biological resources][, their derijagimdgproducts]when
establishing mutually agreed terms, to consider]:

[(@) Including in these term[model] clauses and using relevant inventories/catalogues of
typical utilizations of [genetic resources][biological resources][, their derivafivaes] productsjand
related monetary or nemonetary benefits developed in accordance {vith;}

(b) Sharirg of results of research and development;
(©) Access to and transfer of technology which makes use of those resources;

(d) The effective participation of [providers][country of origin] of the [genetic
resources][biological resources][, their derivatiyes]d productsin research activities and/or to facilitate
the joint development of research activities between the [provider][country of origin] and the user;

[(e)  The Bonn Guidelines].

[4. The elements of paragraph 44 of the Bonn Guidelines [shall][shdugédconsidered in
the development of mutually agreed terms.]

[5. Sharing of benefits shall proceed upon mutually agreed terms. Mutually agreed terms
may considerinter alia, time, amount, conditions and other characteristics of such sharing of émefit
accordance with applicable national law. However, the existence of mutually agreed terms must not
constitute grounds for the denial or A@tognition of the sharing of benefits. In such cases Contracting
Parties shall promote the reaching of an agesd between the conflicting parties. If the user denies to
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enter into an agreement, or if the parties fail to reach such agreement, the competent authorities of the
Contracting Parties in which the claim is filed will take a decision and make it efteCtieedecision

shall take into account the legitimate rights and interests of both parties and shall be given in a timely
manner, observe due process of law, be transparentlisaiminatory, and shall be made public.]

3) Monetary and/or non-monetary benefits
[Recognizinghat benefitsharingon mutually agreed terms may include monetary and/or non
monetary benefitsdreambular paragrap}

1. [Parties [shall][should] take measures to [ensure][encourage] libatfitsharing
includes as far as possibleal] forms of utilization of] [genetic resources][biological resources][, their
derivatives|] and productsiand/or associated traditional knowledge.]

2. [The international regime on access and bersdfaringwill include an indicative list of
mutually agreederms.] Mutually agreed terms [may][shall][should] identify the types of monetary and/or
norrmonetary benefits to be shared for the utilization of [genetic resources][biological reqotiness]
derivatives|] and productsgnd/or associated traditionatdwledge, innovations and practices.

3. [Parties [shall][should], subject to Article 16 of the Convention, take measures to share
the benefits of research and technology linked to conservation and sustainable use, irrespective of access
to [genetic resourcdsfological resources][, their derivativésind productsand/or associated traditional
knowledge.]

[4. Parties [shall][should] establish a financial mechanism forinkternational regime on
access and beneBharing including a trusfund for benefitsharingarrangements.]

Option 1

3. The benefits shared [shall][should][could] be monetary[, includiiger alia,
Appendixll of the Bonn Guidelines,] and/or nenonetary. Monetary benefits [may][shall][should]
includel, but are not limited to]:

(@)  Access ées/fee per sample;

(b) Up-front payments;

(c) Milestone payments;

(d) Payment of royalties;

(e) Licence fees in case of commercialization;

0] Research funding; and

(9) Investment in joint ventures.

4, Non-monetary benefits [may][shall][should] include[, but not be limited to]:

(a) Sharing of research and development results;

(b) Participation in product development;

(© Collaboration, cooperation and contribution in education and training;

(d) [Transfer to the provider of the [genetic resources][biological resofircesdir

dernvatives] [ and productsgnd/or associated traditional knowledge, the technology developed using such
resources [, their derivativgsland products]and/or associate traditional knowledge, including

I ..
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biotechnology, or the technology which is relevant ® ¢bnservation and sustainable use of biological
diversity, on fair and most favourable terms, including on concessional and preferential terms where
mutually agreed;]

(e) [Strengthening capacities to enable effective technology transfer to user developing
country Parties and to Parties that are countries with economies in transition and technology development
in the country of origin that provides [genetic resources][biological reso{irtiesiy derivatives] [ and
products] Also to facilitate abilities foindigenous and local communities to conserve and sustainably use
their [genetic resources][biological resourdesheir derivativeqd]and products]

() Institutional capacitypuilding;

(9) Human and material resources to strengthen the capacitiekef@dministration and
enforcement of access regulations;

(h) Training related to [genetic resources][biological resoufceabpir derivatives][ and
productsjwith the full participation of providing Parties, and where possible, in such Parties;

® Access to scientific information relevant to conservation and sustainable use of biological
diversity, including biological inventories and taxonomic studies;

()] Contributions to the local economy;

(K) Food and livelihood security benefits; and

()] Joint owneship of relevant intellectual property rights.
Option 2
3. The benefits to be shared may include, but are not limited to:

(a) Monetary and nomonetary benefits listed in Appendix Il of the Bonn Guidelines; and

(b) Non-monetary benefits in accordance hwirticles 15(6), 16(3), 16(4) and 19 of the
Convention.

4) Access to and transfer of technology
[Option 1

1. Each Party that develops technologies making use of [genetic resources][biological
resources][, their derivativgshnd products]and/or assoeited traditional knowledge] [shall][should]
take legislative, administrative or policy measures [with the aim that the private sector facilitates][, as
appropriate, with the aim that] [to facilitate] access to, [joint development] and transfer of those
tedhnologies [is provided] to developing countries [which provide genetic resources][biological
resources][that are the origin of such resources,] [, their derivdti@ed] productsJand/or associated
traditional knowledge] under mutually agreed termscitoedance with Article 16 of the Convention.]

2. [Parties [shall][should] subject to Article 16 of the Convention also facilitate access to
and transfer of technologies that are relevant to conservation and sustainable use, or make use of [genetic
resourcs][biological resources] [, their derivativgsind productsjo all other Contracting Parties to the
Convention irrespective of access to [genetic resources][biological resources][, their derivatives] [and
products.]
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[Option 2

Parties [requiring prior idrmed consent for access to their [genetic resources][biological
resourceg] their derivatived] and productd] [shall][should] take measures to [encourage][ensure]
[providers][countries of origin or countries providing the resource in accordance witbothention]
and users of [genetic resources][biological resoufcesleir derivatives]] and productsjwhen
establishing mutually agreed terms, to [consider][ensure] access to and transfer of technology which
makes use of those resources.]

5) Sharing of results of research and development on mutually agreed terms

[1. Parties [shall][should] establish, taking into account Article 15, paragraph 7, Article 16,
paragraph 3 and 4, Article 19, paragraph 1 and 2, and Article 20, paragraph 4, of the Convention,
measures to ensure the fair and equitable sharing of benefits from the results of research and
development, including through facilitating access to the results of such research and development and
through access to and technology transfer, and othdeatith of [genetic resources][biological
resources][, their derivativdsland products]jand/or associated traditional knowledge[, including
technology protected by patents and other intellectual property rights on concessional and preferential
terms to deeloping countries], taking into account prior informed consent and mutually agreed terms and
respecting national legislations of the country of origin of such resources or the parties that have acquired
the resources in accordance with the Convention.]

2. Parties requiring prior informed consent for access to their [genetic resources][biological
resources][, their derivatives] [ and products] [shall][should] take measures to encourage providers and
users of [genetic resources][biological resoulicabkir derivatives] and products]when establishing
mutually agreed terms, to consider sharing of results of research and development.

6) Effective participation in research activities, and/or joint development in research activities

[1. Parties [shall][shdd] agree to strengthen research capability apdorhote the
establishment of collaborative research networks between partner countries, institutions and indigenous
[peoples] and local communities directed towards the [three] objectives of the Convemtibthé
generation of mutually agreed public goods]. Strengthening of research capability and establishment of
collaborative research networks will be directed towards the [[identified] research needs [of][identified
by] developing countries, in particulthve least developed among them, small island developing States,
countries with economies in transition, and] indigenous [peoples] and local communities participating in
the international regime on access and bersfaringlensure effective involvement fonational
counterparts, taking into account the special needs of developing country Parties in particular the least
developed among them, small island developing States and countries with economies in transition].]

[2. Parties [requiring prior informed osent for access to their genetic resources][biological
resourceg] their derivatives][ and productgshall][should] take measures to [ensure][encourage the
[providers][countries of origin] and users when establishing mutually agreed terms, to [ciessuee]
the effective participation of [providers][countries of origin] of the [genetic resources][biological
resources][, their derivatives][ and products] [in research activities and/or to facilitate the joint
development of research activitiesndluding collaborative research networkdetween the
[provider][country of origin] and [the used§ers within the context of theternational regime on access
and benefisharing. [To this end, Parties [will[may] elaborate access and besleéiting [commosi|
[licenses] to support effective participation in research activities, joint research and development and
establishment of collaborative research networks between providers and users.]

[3. Parties [shall][should] take measures to ensure that the pseater facilitates joint
development of technologies relevant to the conservation and sustainable use of biodiversity or make use
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of [genetic resources][biological resources][, their derivatives][ and products] for the benefit of both
government instituins and the private sector of developing countries in accordance with Article 16 of
the Convention.]$uch measures may include promotion of the use ofémotusive commercial access
and benefisharing licenses] to be elaborated within the contextediftiernational regime on access and
benefitsharing]

[4. Parties [shall][should] in accordance with Article 18 of the Convention promote the
establishment of joint research programmes and j@ntures §nd collaborative research netwdrksr
the devebpment of technologies relevant to the objectives of the Convention.]

[5. When [accessing] [genetic resources][biological resources][, their derivatives][ and
products] [and/or associated traditional knowledge] for purposes of scientific and
technological research, foreign researchers and foreign research institutions or
legal entities [shall][should] undertake such research in partnership and/or
collaboration with a nationally approved research institution in the [country
of origin][provider country] of su ch [genetic resources][biological resources][, their
derivatives][ and products]land/or [associated] traditional knowledge], in accordance
with the national legislation of the [country of origin][provider country].]

7) Mechanisms to promote equality in egotiations

[Recognizingthe importance of promoting equality in negotiations of mutually agreed terms
between providers and users of genetic resoupceafnbular paragrapl

1. Parties [shall][should][may] take measures such as:

(a) Making information availble to users and [providers][countries of origin or Parties that
have acquired [genetic resources][biological resources][, their deriv@taras]productsjn accordance
with the Convention] through the designated acces$andfitsharingfocal point ina timely mannerl[.][,
including the [model] clauses and relevant inventories developed [in accordancg &jpander the
international regime on access and bersdfaring;]

(b) [Enabling engagement between][Developing consultative arrangements with] televan
stakeholders and indigenous and local communities holding traditional knowledge associated with
[genetic resources][biological resourdesfjeir derivativedland products]

(© Supporting the capacity of [providers][countries of origin or indigenous aodl lo
communities] and[, where appropriate, ] users of [genetic resources][biological redouticeis]
derivatives] and productsio negotiate mutually agreed terms|, prior informed consent] and contractual
arrangements|, as appropriate].

[2. Contracting Parties [providing [genetic resources][biological resources]][, their
derivatives] and productswhich are countries of origin of [genetic resources][biological resolyces]
their derivativeq] and products]or other Parties which have acquired the [tjerresources][biological
resources][, their derivativgsdnd productsin accordance with the Convention, [shall][should][may]:]

[(@) Take measures to ensure appropriate participation by relevant indigenous peoples and
local communities in access proceell where their rights are associated with the [genetic
resources][biological resourcgsiheir derivatived] and productspeing accessed or where traditional
knowledge associated with these [genetic resources][biological resources][, their der{vanes]
products]is being accessed:;]
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[(b) Establish mechanisms to ensure that decisions are made available to relevant indigenous
peoples and local communities and relevant stakeholders;]

[(c) The effective involvement of indigenous and local communitiesilshbe promoted by:

()  Providing information especially regarding scientific and legal advice in order for
them to be able to participate effectively;

(i)  Providing support for capacity building in order for them to be actively engaged in
various stags of access andbenefitsharing arrangements such as in the
development and implementation of mutually agreed terms and contractual
arrangements.]

[(iii) Providing capacitypuilding in the use of tools for [tracking and monitoring
compliance] with the tens of access and beneditaring agreements including
[compliance with licensing terms].]

8) Awarenessraising *

Parties [shall][should] take [the following] measures to raise awareness of access and
benefitsharingissues [in support of [mandatory][voliamy] compliance measures to [ensure][promote]
benefitsharing. Such measures could include[, but not be limited to]:

€) Making available up to date information about their domestic accedseaeditsharing
framework, in particular national laws, paéis and procedures;

(b) Steps to promote thaternational regime on access and bersfiring [, including the
promotion of a wider understanding among the public on the concepts of misappropriation, misuse, and
biopiracy as well as for the recognitiofithe contribution made by indigenous and local communities to
biological diversity and the benefits generated by that contribution];

(©) Organizatiorof stakeholder meetings;

(d) Establishmenand maintenance of a help desk for stakeholders;

(e Information dissemination through [a specialized website][an access and bsheefitg
clearing house][, as well as hard copies];

() Promotion of codes of conduct [and best practice tools] in consultation with stakeholders;
(9) Promotion of regional exchange e{periences related to access and beskéting

[(hy  Communication, education and awarenessing of access and benesharingrelated
issues to the relevant sectors and stakeho]ders

[2. Awarenesgaising, or the lack of any effort on it, by therfkgs and users [shall][should]
not be made a precondition for the implementatiobesfefitsharingarrangements.]

* There is also a section on awarenessing undesectionlll.C.1.1.(a)of annex | to decision 1X/12
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9) Measures to ensure participation and involvement of indigenous and local communities in
mutually agreed terms and sharing of benefits vih traditional knowledge holders

[1. The elements of thimternational regime on access and bersfaring[shall][should] be
developed and implemented in accordance with Article 8(j) of the Convention:

(a) [In consultation with the relevant indigenousnd local communities,] Parties
[may][shall][should] consider developing, adopting and/or recognizing, as approigmmary laws,]
[community protocolsdnd access and benefharing [licence$]and/or other] sui generis systems for the
[protection[and/or promotion] of traditional knowledge, innovations and practices associated to [genetic
resources][biological resourcgdheir derivatives][ and products]

(b) Parties [shall][should] [respect,] recognize and protect the rights of indigenouscahd lo
communities to their knowledge, innovations and practices and ensure the equitable sharing of benefits
arising from the utilization of the knowledge, innovations and practices associated with [genetic
resources][biological resources][, their derivasifeand products]through respect for their [customary
laws,] community protocols and the terms of access and bshafing [licenses] under which
[knowledge] and resources are made availaldabject to the national legislation[, regulations and
requrements] of the countries where these communities are located;

(© [When access to traditional knowledge associated with [genetic resources][biological
resources][, their derivatives][ and products] is sought,] Users [shall][should] obtain the prioreiciform
consent of indigenous and local communities holding [that] traditional knowledge associated with
[genetic resources] in accordance with Article 8(j) of the Convention, [subject to][in accordance with]
national legislation[, regulations and requiremenfsihe country where these communities are located][,
[customary law$, community protocols[ the terms of access and bensfiaring [licemes] and
[consistent withrelevant international law].]

[2. Contracting Parties [shall][should] in accordance whltiicle 8(j) of the Convention
[encourage][ensure] fair and equitable sharing of benefits arising from the utilization of knowledge,
innovations and practices [associated with [genetic resources] of indigenous and local communities. The
benefits referredo here are [benefits to humanity in general and] benefits to indigenous and local
communities in particular:

@) Benefits to humanity:
[All Contracting Parties [shall][should]:

@ Promote the wider application ofraditional knowledge @ssociated to [netic
resources][biological resources][, their derivatives][ and produycisfjovations and practices of
indigenous and local communities with their [voluntary] approval and involvement in accordance with
Article 8(j) of the Convention,[in a manner caistent with [customary laws,] community protocols, the
terms of access and beneditaring [commons licences], and respectful of their rjghts

(b) Further the customary use of biological resources in line with traditional customary
practices that are cquatible with conservation and sustainable use of biological diversity in accordance
with Article 10(c) of the Convention;

[(c) Take into accountcommunity protocols, customary lalvie customs, decisiemaking
processes and systems integral to indigeremd local communities in the process of seeking access to
their [genetic resources][biological resources][, their derivatives][ and products] and/or associated
traditional knowledge, and also in negotiating mutually agreed terms;]

(d) Encourage and devad methods of cooperation for the development and use of
indigenous and traditional technologies in furtherance of the objectives of the Convention by the training

I ..
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of personnel and provision of expertise by representatives of indigenous and local coasmuaniti
accordance with Article 18(4) of the Conventiand take measures to promote compliance with the
terms of access and bengditaring [licences] developed to [ensure] respect for the rights of indigenous
[peoples] and local communities in the contektthe international regime on access and benefit
sharing.]

[(b) Benefits to indigenous and local communities:

Contracting Parties [shall][should] [ensure][encourage] the fair and equitable sharing of benefits
with indigenous and local communities argsifftom the utilization of their knowledge, innovations and
practices[, and their [genetic resources][biological resources][, their derivatares]products] These
benefits [shall][should] be based on mutually agreed terms with the indigenous andolooalrities
and may include but not be limited to monetary and-monetary benefits listed in Appendix Il of the
Bonn Guidelines.]]

[3. Indigenous peoples and local communities [shall][should] be consulted by the appropriate
national authorities, and theifews taken into consideration, when their rights are associated with the
[genetic resources][biological resources][, their derivativesid products]being accessed or where
traditional knowledge associated with these [genetic resources][biologicateesh their derivatived]
and productsis being accessed, including:

(a) When determining access, prior informed consent, and when negotiating and
implementing mutually agreed terms, and in the sharing of benefits;

(b) In the development of a natidnatrategy, policies or regimes on access and
benefitsharing

(© Appropriate consultative arrangements, such as national consultative committees,
comprising relevant stakeholder representatives, [shall][should] be established;

(d) Providing informatiorin order for them to be able to participate effectively;

(e) Prior informed consent of indigenous peoples and local communities and the approval
and involvement of the holders of traditional knowledge, innovations and practices, in accordance with
their raditional practices, national access policies and subject to national legiflatimidmary laws,]
community protocols, and access and bersgfiring [licensing termg]

() Documentation of traditional knowledge, innovations and practices, [shalilfhbe
subject to the prior informed consent of indigenous peoples and local commuféiespe] consistent
with the [customary laws,] community protocols, and access and behafihg [licensing terms] under
which indigenous [peoples] and local ammmities participate in documentation of their [traditional
knowledge, innovations and practices associated to [genetic resources][biological resources][, their
derivatives][ and productyj

(9) Providing support for capacHyuilding, in order for thento be actively engaged in
various stages of access and bersdfdaring arrangements, such as in the development and
implementation of mutually agreed terms and contractual arrangensrtssglection of appropriate
access and benefharing [licensing] tens with respect to their [[traditional] knowledge [and resources],
innovations and practices associated to [genetic resources][biological resources][, their derivatives][ and
products]]]

[4. Contracting Parties which are countries of origin of [genegisources][biological
resources][, their derivativgsland products]or other Parties which have acquired the [genetic
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resources][biological resources][, their derivatiyesmjd productsjn accordance with the Convention,
[shall][should]:

(@) Take measuretd ensure appropriate participation by relevant indigenous peoples and
local communities in access procedures where their rights are associated with the [genetic
resources][biological resourcgsiheir derivatived] and productspeing accessed or whet@ditional
knowledge associated with these [genetic resources][biological resurtesi derivativeq] and
products]is being accessed,;

(b) Establish mechanisms to ensure that decisions are made available to relevant indigenous
peoples and local commities and relevant stakeholders.]

[5. Parties shall provide timely guidance, legal representation, monitoring, information and
assistance in prior informed consent and mutually agreed terms of traditional knowledge of indigenous
and local communities al¢ request of indigenous and local communities seeking the recognition and/or
enforcement of their rights.]

10) Mechanisms to encourage benefits to be directed toward conservation and
sustainable use of biodiversity and socieconomic development, in partular the Millennium
Development Goals (MDGs) in accordance with national legislation

Parties [shall][should] encourage users and providers, in their mutually agreed teanus [
licensing provisions to consider directing benefits arising from the utitien of [genetic
resources][biological resourcgs]their derivatives] [ and productdiowards the conservation and
sustainable use of biological diversity in accordance with the objectives set out in Article 1 of the
Convention, [and] to contribute to dchestic] sustainable [socEronomic] development [strategies].
[Parties [shall][should][will] elaborate [and promote] the use of access and kmdreafitg [licenses]
directed towards the pursuit of the realisation of the Millennium Development Goalsifaladoption
of theinternational regime on access and bersifaring]

11) Development of international minimum conditions and standards

[1. Parties [shall][should] take measures and establish minimum conditions and standards for
ensuring fair andauitable sharing of results of research, and of benefits arising from every commercial
and other form of utilization of [genetic resources][biological resources][, their derivitigad]
productsjand/or associated traditional knowledge, upon mutuallgexterms.]

[2.°>  The definition of“fair and equitabldenefits h a r is mogekhaustive and inclusive. It
[shall][should] however encompass the following minimum conditions. Fair and equi@étsharing
[shall][should]:

(a) Contribute to strengtmning the situation of the less powerful party/parties at all levels in
the sharing relation, including by enabling:

® Equal access to information;
(ii) Effective participation by all relevant stakeholders;
(iii) Capacity building;

[(iv)  Participation in international collabative research networks;]

®The placement of the paragraphs in this text must be further considered.
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(V) Preferential access to markets, new technology and products;

(b) Contribute toward, or as a minimum not counteract, the two other objectives of the
Convention: conservation of biological diversity and the sustainable usecofifsonents;

(© Not interfere with existing forms of fair and equitabbenefitsharing including
customanbenefitsharingmechanisms;

(d) Respect value and legal systems across cultural borders, including customary laws|
community protocols, and accessid benefisharing [licences] of indigenous [peoples] and local
communitie$ and practices and indigenous intellectual property systems;

(e) Allow democratic and meaningful participation in policy decisions and contract
negotiation by all stakeholdersciuding stakeholders at the local level,

() Be transparent enough that all parties understand the process equally well, especially
indigenous and local communities, and have time and opportunity to make informed decisions (effective
prior informed consdix

(9) Include provisions for independent third party review to ensure that all transactions are
on mutually agreed terms and preceded by effective prior informed consent;

(h) Provide for identification of the origin of [genetic resources][biological wesas], their
derivatives][ and productgind/or associated traditional knowledge;

® Make information about agreed terms publicly available.]
12) Benefit-sharing for every use

[There [shall][should] be measures and principles established iintieational regime on
access and beneBharingto ensure benefgharing for every use of [genetic resources][biological
resourceg] their derivativeq]and products]

13) Multilateral benefit -sharing options when origin is not clear or in transboundary
situations

[1. [Genetic resources][biological resources] [, their derivatjvasid productsjaccessed
pre-Convention, [shall][should] be subject to access #edefitsharing agreements with provider
countries and all continuing benefits arising from thiggmetic resources][biological resourdesheir
derivatives] and productsjwill be fairly and equitably shared with their countries of origin. In cases
where the origin of the [genetic resources][biological resources][, their derivatamd]productsis
unclear, a multilateral system of exchange [shall][should] be developed.]

[2. Contracting Parties who share [genetic resources][biological resources][, their
derivatives] and products][shall][should] enter into bilateral or multilateral agreemenésea on
mutually agreed terms to ensure the fair and equitable sharing of benefits arising from the utilization of
transboundary [genetic resources][biological resources][, their derivitaresproducts]

[3. Contracting Parties [shall][should] facdie the inclusion of the different indigenous and
local communities, within and across their boundaries that share a particular knowledge, innovation or
practice in the negotiation of relevant access lmadefitsharingagreements and support the fair and
equitable sharing amongst these indigenous and local communities of the benefits arising from such
agreements.]
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14) Establishment of trust funds to address transboundary situations

[Knowledge, innovations and practices of indigenous and local comnurstieessed pre
Convention [shall][should] be subject to access and bestaditing agreements with the indigenous and
local communities concerned and all continuing benefits arising from such knowledge, innovations and
practices [shall][should] be fairly nal equitably shared with the relevant indigenous and local
communities. In cases where the origin of the knowledge, innovations and prasticemted to [genetic
resources][biological resources][, their derivatives][ and prodaetsjunclear, a fund hsall][should] be
established which [shall][should] be administered by representatives of indigenous and local communities
who [shall][should] ensure that it is used to further the rights of indigenous and local communities.]

15) Development of menus of maa clauses for potential inclusion in material transfer
agreements’

[Option 1

Parties [shall][should][may][, in addition to [promoting][ensuring binding] compliance
measures]:

a) In consultation with users and providers from key sectors, develop sectenals of
[model] clauses for contracts;

b) Encourage users and providers to use these sectoral menus of [model] clauses when
negotiating mutually agreed terms.]

[Option 2

[Emphasizinghat both providers and users of genetic resources benefit from titebaity of
model clauses for potential inclusion in material transfer agreements and inventories/catalogues of typical
utilizations of genetic resources since the use of such clauses and inventories will raise legal certainty,
may lower transaction cosasd will contribute to creating a level playing field between provider and user
when negotiating mutually agreed ternpsgambular paragrap}j

1. Parties[, in addition to [promoting][ensuring binding] compliance measures,
]J[shall][should] [take measureto] encourage providers and users of [genetic resources][biological
resourceg] their derivativeqland products]jwhen establishing mutually agreed terms, to consider:

(@) Including in these terms [model] clauses developed in accordance with pardyraphs
and3 below[, as appropriate];

(b) Relevant inventories/catalogues of typical utilizations of [genetic resources][biological
resourceg] their derivativeq]and productsind related monetary and noronetary benefits.

2. [In order to enhance legal ceirity, lower transaction costs and promote equality in
negotiations of mutually agreed terms, the] Parties [collectively][shall][should][consider to][may wish
to][establish[, as appropriate,] a procedure] [at the national level] [for the] develop[mentlgjref
[sectoral] [model] clauses [and inventories/catalogues] of typical utilizations of [genetic
resources][biological resourcésiheir derivatives][ and productshd related monetary or nomonetary
benefits. [The procedure [shall][should][may]]finis context, they should]:

6 There are also seofis on sectoral menus of model clauses in section III.C.2.1.b and in section III.E.1.5 of annex | to decision
IX/12.
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[(a) Identify sectors[jnter alia those] for which [model] clauses and inventories/catalogues
of typical utilizations of [genetic resources][biological resources][, their derivatiaes] productshnd
related benefits shoulde developed [in cooperation with key international sectoral organizations and
relevant users and providers] [and reflect best practices]];

(b) Identify issues that [should][may] be addressed in [model] clauses [taking account of
common elements of variswsectors and the particularity of each sector];

(© Include clear and transparent [rules][suggestions] to facilitate the involvement of
stakeholders.

3. The Parties [shall][should][may] [collectively] consider and, where appropriate, [adopt
[at the natioal level] recommendations for][submit a compilation to the clearing house mechanism of
menus of] [model] clauses [and inventories/catalogues] of typical uses of [genetic resources][biological
resourceg] their derivativeq] and products] They [shall][shald][may] regularly review and, where
appropriate, update such [model] clauses [and inventories/catalogues] of typical uses of [genetic
resources][biological resourcgs}heir derivativedland products]

[4. Parties [shall][should] take measures to amage the use of the [model] clauses of
Annex{ é ®f theinternational regime on access and bersfaringto be included into mutually agreed
terms between providers and users of [genetic resources][biological resputmas]derivatived] and
produds] and/or associated traditional knowledge for the following three categories of utilization of
[genetic resources][biological resourdesijeir derivativedland products]

@) Research not aiming at commercialization;
(b) Research and development aigiat commercialization; and
(© Commercialization.]

[5. Indicators for the identification of these three categories of utilization of [genetic
resources][biological resourcgstheir derivativeq] and productsjare provided in AnneX é Ypf the
internatbnal regime on access and bensffiaring]

16) Enhanced utilization of the Bonn Guidelineson Access to Genetic Resources and Fair
and Equitable Sharing of the Benefits Arising out of Their Utilization

[Recalling decision VI/24 of the Conference of tiRarties adopting the Bonn Guidelines on
Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of Their
Utilization {preambular paragrap}

B. ACCESS TO GENETIC RESOURCES’
1) Recognition of the sovereign rights and the ahbrity of Parties to determine access
[Recallingthe sovereign rights of States over their natural resources and that the authority to

determine access to genetic resources rests with the national governments and is subject to national
legislation {preamblar paragraph]

[Further recallingthat each Contracting Party shall endeavour to create conditions to facilitate
access to genetic resources for environmentally sound uses by other Contracting Parties and not impose
restrictions that run counter to thej@dtives of the Conventiorpfeambularparagraphi]

" The title is without prejudice to the eventual scope ofriternational regime on access and bersfiring
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[Further recallingthat access to genetic resources shall be subject to the prior informed consent
of the Contracting Party providing such resources, unless otherwise determined by that Party; and in this
contextrecognizingthat each Contracting Party may determine that access to its genetic resources will
not be subject to prior informed consent in the context of Article 15 of the Convention on Biological
Diversity {preambularparagraphj]

[Stressinghe mportance ofacilitating access to genetic resources in emergency situations when
public health, food security or the biological diversity are seriously threatgnednibularparagraph]

[Reaffirmingthe sovereign rights of the States over their ownrahtesources and according to
the provisions of the Convention on Biological Diversity and our commitment to meet its three
objectives, and in particular Articles 8(j), 15, 16, 19, 20 anfpBdambular paragraph}

[Reaffirming that the authority to detetine access to genetic resources rests with national
governments and is subject to national legislafpsrambular paragraphl}

[1. Contracting Parties have sovereign rights over their natural resources and the authority to
determine access to [genetic aesces][biological resources][, their derivatives][ and producasid|
associated traditional knowledgegsts with the national governmenéhd is subject to national
legislation [Where access to [genetic resources][biological resources][, their dezsjatnd products]
has an impact on the knowledge, innovations and practices of indigenous and local communities
[embodying traditional lifestyles], the indigenous and local communities concerned [shall][should] have a
say in determining access|, subjexnational legislation].]]

Option 1

[2. Access to [genetic resources][biological resources][, their derivdtiaes] products]
and/or associated traditional knowledge [shall][should] be subject to the free prior informed consent of
indigenous and localoenmunities.][Access to the genetic resources and associated traditional knowledge
of indigenous and local communities [shall][should] be subject to their prior informed consent.]

Option 2

[2. (a) Access to traditional knowledge, innovations and practit@sdigenous and local
communitiesassociatedo [genetic resources][biological resources][, their derivatives][ and products]
[shall][should] be subject to the [prior informed consent][approval and involvement] of these
communities, through their represatives where applicable, and subject to national legislation.

(b) Where applicable, access[genetic resources][biological resources][, their derivatives][ and
productsjowned by indigenous and local communities [shall][should] be subject to the ijfnomed
consent][approval and involvement] of these communities, subject to national legislation.]

[3. Each Party [shall][should] introduce rules to ensure facilitated access to genetic
resources.]

[4. Each Party [shall][should] designate one nationabfqmint for access and benefit
sharing which [shall][should] be responsible on its behalf for liaison with the Secretariat. The national
focal point [shall][should] inform applicants for access to [genetic resources][biological resources][, their
derivatves] and productspn applicable procedures, including procedures for prior informed consent,
mutually agreed terms and beneditaring. [It [shall][should] also [inform applicants of [any][the]
rights][make available, as appropriate, information] peitginto indigenous peoples and local
communities and relevant stakeholders.]]
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[5. Each Party [requiring prior informed consent for access to its [genetic
resources][biological resources][, their derivatiyemid productg][shall][should] also, as apprdpte,
designate one or more competent national authgritibich [shall][should] be responsible for handling
and processing of access applications, including mutually agreed terms anddbemiafg arrangements.

[A Party [may][shall][should] designatesangle entity to perform the functions of both Focal Point and
competent national authority.]]

[6. Each Party [shall][should] no later than the [effective] date [of entry into force] of this
international regime on access and bersifdring [for it], notify the Secretariat of the names and
addresses of the focal point and competent [national] authority or authotities.]

[7. Access to[genetic resources][biological resources][, their derivatives][ and products]
[shall][should] be undertaken only wheniqr informed consent, as determined by national legislation,
has been granted.]

[8. Each Party [shall][should] take the necessary legislative, administrative or policy
measurg, as appropriate,] [to ensure that any application for obtaining prior iefbriconsent
[shall][should] contain, at a minimum,] the following information:

[(@) Legal entity and affiliation of the applicant and/or collector and contact person when the
applicant is an institution;]

[(b) Type and quantity ofgenetic resources][biological resoes][, their derivatives][ and
productsjto which access is sought;]

[(c) Starting date and duration of the activity;]
[(d) Geographical prospecting area;]

[(e) Evaluation of how the access activity may impact on conservation and sustainable use of
biodiversity, to detemine the relative costs and benefits of granting access;]

[(  Accurate informatin regarding intended use (e.daxonomy, collection, research,
commercialization);]

[(g) Identification of where the research and development will take place;]

[(h) Information on how theesearch and development is to be carried out;]

[() Identification of local bodies for collaboration in research and development;]

[()  Possible third party involvement;]

[(k) Purpose of the collection, research and expected results;]

[()  Kinds/types of benefits that couldome from obtaining access to tHgenetic

resources][biological resources][, their derivatives][ and produatising from the commercial and other
utilization of the[genetic resources][biological resources][, their derivatives][ and progucts]

8 The pacement of paragphs 4 to 6 above must be further considered.

® There is also a section on competent domestic authority, as addressed in paragraphs 4 to 6 above, in section llinGeix2.b of a
| to decision 1X/12.
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[(m) Indication of benefitsharing arrangements;]
[(n) Budget;]
[(0) Treatment of confidential information.]

[(p) Identification of bodies from the Party that is the [country of origin][provider country] of
the [genetic resources][biological resources][, their derivatives][ anmudymts] [and/or associated
traditional knowledge] that will [fully] participate in the scientific research and development based on
such [genetic resources][biological resources][, their derivatives][ and produats]/dr associated
traditional knowledgk]

[(@) Information on the modalities for access to the results of such research and development];

[(n Information on the modalities for access to and transfer of any technology making use of
such [genetic resources][biological resources][, their derivativesfi @noducts][and/or associated
traditional knowledge on mutually agreed ternjs.

[9. [Each Party requiring prior][Prior] informed consent for access to [iggnetic
resources][biological resources][, their derivatives][ and produmés] [at any time]be] confirm[ed] in
writing to the Secretariat [details of [whether and how] its domestic access and-bleaefig framework
[is in conformity with the international standard
any such coimunicaion in the clearindhouse mechanismunder the Convention on Biological
Diversity.]

[10.  [Without prejudice to the obligations imposed by the International Regime on Access and
BenefitSharing, particularly with respect to prior informed consent, mutaaheed terms and benefit
sharing,] [Parties requiring prior informed consent] for access to their [genetic resources][biological
resources][, their derivatives][ and products] [shall][should] provide for accelerated access procedures in
emergency situatian when public health, food security or the biological diversity are seriously
threatened.]

2) Linkage of access to fair and equitable sharing of benefit§

[Recognizinghat the fair and equitable sharing of benefits can only be realized after access to
genetic resources has been grantgédmbular paragrapf

[Recallingthat Article 15(5) of the Convention provides that access to genetic resources shall be
subject to prior informed consent of the Contracting Party providing genetic resources, uresis®th
determined by that Contracting Pargyréambularparagraptj]

[Further recallingthat Article 15(4) of the Convention provides that Contracting Parties shall
take measures to ensure that access, where granted, is on mutually agreedpteemsular

paragraph]

[1. Parties [shall][should][may] take [the] necessary measures [, as appropriate,] to establish
an appropriate national regulatory framework to protect their rights over [genetic resources][biological
resources][, their derivativgsgnd produts] [and/or associated traditional knowledge][, as well as rights

10 There is also a section on the linkagfeaccess to faand equitable sharing of benefitadersectionlll.A.1.1 of annexl to
decision IX/12.
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of indigenous peoples and local communities] and ensure ftkagfitsharing[is on mutually agreed
terms].]

2. [Parties [requiring prior informed consent for access to their [genetic
resaurces][biological resources][, their derivatijegind productg] [shall][should] take measures to
[encourage][ensure] [providers][countries of origin or Parties that have acquired the resources in
accordance with the Convention] and users to provideeim thutually agreed terms [, as appropriate,]
for the fair and equitable sharing of benefits arising from the utilization of [genetic resources][biological
resources][, their derivativdshnd productg]][, whilst recognizing that the fair and equitableagng of
benefits can only be realized after access to [genetic resources][biological resources][, their ddrivatives]
and productslhas been granteddpntracting Parties [shall][should] ensure that access to [genetic
resources][biological resources]heir derivatived] and products[shall][should] be subject to the prior
informed consent of the country of origin/provider country[.][ and be based on mutually agreed terms
with fair and equitable sharing of benefits arising from the utilization of thedfic resources][biological
resources][, their derivativdshnd products] Where the access to the [genetic resources][biological
resources][, their derivativgdsand productsjs linked to the use of any knowledge, innovations and
practices of indigengs and local communities, it [shall][should] [where necessary] be subject to the prior
informed consent and mutually agreed terms of the concerned indigenous and local communities with fair
and equitable sharing of benefits [in accordance with nationialdégn].]]

3. [Contracting Parties may provide that] New uses of [genetic resources][biological
resources][, their derivativds]jand products][they have provided] [and/or associated traditional
knowledge] beyond the scope what has been consented to[pride informed consent and] mutually
agreed terms [shall][should] [require new prior informed consent and mutually agreed terms[.][ from the
country of origin and/or the indigenous and local communities][may be addressed under such mutually
agreed ternjq

[4. Access to [genetic resources][biological resources][, their derivdtiaes] products]
[and associated traditional knowledge] [may][shall][should] be revoked by the country of origin/provider
country [or the indigenous and local communities priogjdaccess tdgenetic resources][biological
resources][, their derivativgsgand productshnd associated traditional knowledge] if any of the mutually
agreed terms are violated by the user and/or the continuing use of the [genetic resources][biological
resources][, their derivativdsdnd productshas negative environmental implications.]

5. [Parties [shall][should] take measures, which are clear and transparent, [to facilitate
access for environmentally sound uses, on mutually agreed terms and supjeutinformed consent of
country providing [genetic resources][biological resources][, their derivatiaes] products]so as] to
ensure fair and equitable sharing of benefits arising from such use to the country providing the resource
[takes place omutually agreed terms] [including by using certificates of compliance with national
legislation].][Contracting Parties which are countries of origin of [genetic resources][biological
resources][, their derivativdsjand products] or other Parties which alve acquired the [genetic
resources][biological resources][, their derivatiyemjd productsjn accordance with the Convention,
[shall][should] endeavour to [facilitate] access to [genetic resources][biological resources][, their
derivatives|] and produts] for environmentally sound uses by other Contracting Parties. In accordance
with Article 15, paragraph 5, of the Convention, access to genetic resources shall be subject to prior
informed consent of the Contracting Party providing such resources, otileswsise determined by that
Party.]

3) Legal certainty, clarity and transparency of access rules

[1. To create conditions to [facilitate][ensure the sovereign rights of States of their natural
resources and their authority to determine] access to jgerestources][biological resources][, their
derivatives|] and productsand to support compliance with access and besglefiting related obligations

/..
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across jurisdictions, Parties requiring prior informed consent [shall][should] take [the] necessary
legislative, policy or administrative measures [referred t¢ i@]}to provide for legal certainty, clarity
and transparency of their domestic access and beahefitng frameworkp

[2. Contracting Parties [shall][should] create conditions of legal certairgyjtyc and
transparency to [facilitate][ensure the sovereign rights of States over their natural resources and their
authority to determine] access to [genetic resources][biological resources][, their derijadivés]
products]and not impose any restiimhs that run counter to objectives of the Convention in accordance
with Article 1 of the Convention. [Access [may][shall][should] however be denied if it is required for
uses that are not environmentally sound. Countries of origin [shall][should] havautherity to
determine the environmental soundness of a particular use. [The notion of 'use' [shall][should] be
understood as including restrictions to use by third parties and countries of origin [shall][should] have the
authority to determine whetherethestriction of the use of [genetic resources][biological resources][, their
derivatives] and productsjthrough patents and other intellectual property rights are environmentally
sound and whether such restrictions negatively impact the conservatisnsiaithable use of biological
diversity.]]]

[3. Contracting Parties which are countries of origin of [genetic resources][biological
resources][, their derivativdsjand products] or other Parties which have acquired the [genetic
resources][biological resmoces][, their derivativefland productsjn accordance with the Convention,
[shall][should]:

(@) [Review their policy, administrative and legislative measures to ensure they are fully
complying with Article 15 of the Convention in order to ensure clarigalleertainty and transparency;]

(b) [Report on access applications through the cledigse mechanism][Provide
information on the process for obtaining access in accordance with national legislation and regulations];

(c) [Require providers only to supply [gdie resources][biological resources][, their
derivatives|] and productsgnd/or associated traditional knowledge when they are entitled to do so;]

(d)  The Contracting Parties [shall][should][may] use elements of an access application referred
to in paragrapi86 of the Bonn Guidelines, while bearing in mind that the list is indicative and may be
adapted to national circumstances.]

4) Non-discrimination of access rules

[Each Party, when applying its domestic access and beahefiing framework, [shall][should
not [arbitrarily and unjustifiably] discriminate between users from other Contracting Parties [and between
national and foreign users][, save when it is in its national interest to do so in accordance with its
sovereign right over its resources which egivit authority to determine access compatible with the
recognition of this right in Article 15(1) of the Convention].]

5) International access standards (that do not require harmonization of domestic access
legislation) to support compliance across juridictions

[Recallingthe sovereign rights of States over their natural resources and that the authority to
determine access to genetic resources rests with the national governments and is subject to national
legislation {preambular paragraph
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[Further realling that each Contracting Party shall endeavour to create conditions to facilitate
access to genetic resources for environmentally sound uses by other Contracting Parties and not impose
restrictions that run counter to the objectives of the Convengiteafnbular paragraph

[Recognizinghat each Contracting Party may determine that access to its genetic resources will
not be subject to prior informed consent in the context of Article 15 of the Convention on Biological
Diversity {preambular paragraph

[Further recognizingthat the fair and equitable sharing of benefits can only be realized after
access to genetic resources has been graptedrfibular paragrap}

[1. To create conditions to [facilitate][ensure the sovereign rights of States ovenahesil
resources and their authority to determine] access to [genetic resources][biological resources][, their
derivatives|] and productspnd to support compliance with access and besleéiting related obligations
across jurisdictions, Parties requgiprior informed consent [shall][should] take [such][the] [necessary]
legislative, policy or administrative measures[, as they may determine,] to provide for legal certainty,
clarity and transparency of their domestic access and bshafing frameworks. These
[shall][should][may] include[, where possible]:]

(General issues)

[(a) [Clear] rules on accessing [genetic resources][biological resources][, their derijatives]
and products]existing in in situ and ex situ conditions [that do not [arbitrarily amjustifiably]
discriminate between users from other Contracting Parties] [and between national and foreign users][,
save when it is in its national interest to do so in accordance with its sovereign right over its resources
which gives it authority to dermine access compatible with the recognition of this right in Article 15(1)
of the Convention];]

[(b) A [clear] procedure for applying for prior informed consent [from a competent national
authority and, where applicable, from indigenous and local canitiesi;]

[(c) A simplified procedure for access to [genetic resources][biological resources]|, their
derivatives|] and productsfor noncommercial research in accordance wjthe[Jinational law];]

[(d) Making available and easily accessible informatiortheir domestic access and benrefit
sharing frameworks, in particular on how to apply for prior informed consent;]

[(e) Providing and regularly updating the information generated under subparagraph (d) to the
clearing house mechanism of the Conventinoluding information on access and bensfiarring focal
points;]

[(D Requiring the competent national authority to [provide periodically to][register its
decision to grant prior informed consent in] the clearing house mechanism of the Conventmadtep t
information on the number of requests processed];]

[(@) [Appropriate] administrative or judicial appeals procedures in respect of prior informed
consent|, including for failure to act and [arbitrary and unjustifiably] discriminatory access mEgktice

(Specific aspects for obtaining decisions on prior informed consent from the competent [national]
authority)

[(h) Requiring that decisions by competent national authorities granting or refusing prior
informed consent are reasoned, set out in writingl, notified to the applicant;]
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[(D Identifying in the domestic access and bersfring framework the grounds upon
which prior informed consent may be denied;]

0] Requiring competent national authorities to take decisions on prior informed consent
within a reasonable period of time as specified in the domestic access anddbemafg framework;]

[(k) Ensuring that the costs for obtaining decisions on prior informed consent do not exceed
the actual costs of processing the application;]

[ Requring the competent national authority to include in its decision to grant prior
informed consent available passport data as well as a reference code of the [genetic resources][biological
resources][, their derivativdsdnd productstovered by this dedisn;]

(Specific aspects related to mutually agreed terms (normally set out in contracts)

[(m) [Clear] rules, in domestic access and bersdfdaring frameworks, for establishing
mutually agreed terms;]

[(n)  Requiring the establishment of mutually agreethss]
[(0) Requiring that mutually agreed terms be set out in writing;]
[(p)  Requiring that mutually agreed terms include a clause on the settlement of disputes;]

[(@  Requiring that mutually agreed terms reflect that consideration has been giveefit ben
sharing;]

[(D Reference to the [model] clauses and inventories/catalogues of utilizations of [genetic
resources][biological resources][, their derivatiyesihd products]and related benefits developed in
accordance witfi é.}

[2. The additional masures set out in{ é }to support compliance in cases of
misappropriation will [have no relationship whatsoever with][be applicable if] the domestic access and
benefitsharing framework of a Contracting Party providing a genetic resource [is in conforitiity w
paragraph 1].]

6) Internationally developed model domestic legislation

[Recallingthat Article 15(1) of the Convention provides that states have sovereign rights over
their resources, and that the authority to determine access to genetic resaiscestiiethe national
governments and is subject to national legislatiore@émbular paragrap}

[Recallingthat Article 15(5) of the Convention provides that access to genetic resources shall be
subject to prior informed consent of the Contracting Pamyiding genetic resources, unless otherwise
determined by that Contracting Parfyréambular paragrapj

[Noting that Parties have differing legal systems, and accordingly have chosen to implement the
access and benefiharing provisions of the Convemioaccording to their national conditions
{preambular paragraph

1. Parties [are encouraged to][shall][should] provide examples of [model] provisions for
domestic legislation to the Secretariat, and the Secretariat to provide these to [P][p]arties sthireque
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order to assist and support those [P][p]arties in their domestic implementation of the access and benefit
sharing provisions of the Convention.

[2. The Parties [collectively] [shall][should][, as soon as practicable,] [adopt][compile]
examples of hodel] provisions for domestic legislation [and exemplary frameworks for administrative
decision making that are consistent with the international access standards st él§aimd distribute
them through the clearing house mechanism].]

[3. If a Party tas implemented in its national framework the user measures to monitor
compliance r ef er interdationab regime on{access antl betsfaieng a [provider
country][country of origin] may decide, in the exercise of its sovereign rightstahd aational level, to
make available to applicants from thafi* Party, the

7) Minimization of administration and transaction costs

8) Simplified access rules for norcommercial research
Option 1

[1. Parties requiring prior informed consent [shall][should] provide for a simplified
administrative procedure for access to [genetic resources][biological resources][, their detjivatides]
productsjfor norrcommercial research.]

[2. The classification of reseac h a-s o thmemci al ” [ may] [ shall ][ st
based on its nature, form and objective, particularly on thecaonmercial intent at the time of access.]

[3. To preserve the integrity of the simplified procedure, Contracting Parties [shallffi$h
take measures aimed at:

(a) Ensuring that obligations in relation to access and bestediting are passed on to
subsequent users;

(b) Addressing potential changes in intent by 1wommercial users, including through
identification of clear referaxe points for such changes;

(© Ensuring the renegotiation of mutually agreed terms with the provider of the [genetic
resources][biological resources][, their derivatiyesjd productsjn cases of changes in intent by non
commercial users where apprizpe;

(d) Avoiding that users of [genetic resources][biological resources][, their derivitarmd]
products]without obligations visx-vis the provider make use of generated information if such use is
restricted, for example, through publication pokgie

(e) Giving recognition to the commitment of users of [genetic resources][biological
resources][, their derivativgsind productsio access and benefiharing best practice codes of conduct
applicable to the research community.]

[4. Parties [shallhould] take measures to encourage providers and users of [genetic
resources][biological resources][, their derivatiyesmhd products]when establishing mutually agreed
terms, to consider including in these terms [model] clauses [and relevant invécatelegues of typical

1 biscussionof this proposal (see section B of annex Il below) was left in abeyance and will occur at the next meeting of the
Working Group.
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utilizations of [genetic resources][biological resources]|, their derivafiaes] productsdeveloped in
accordance witi €]}

5. Parties [shall][should] collaborate in the exchange of experience in the use of and the
developmentof electronic tools for the tracking of [genetic resources][biological resources][, their
derivatives|] and products]

6. Parties [shall][should] exchange information on best practices[, as appropriate,] in the
application of simplified administrative rgcedures for access [anbenefitsharing to [genetic
resources][biological resources][, their derivatiyesid productsfor noncommercial research.

Option 2

Contracting Parties which are countries of origin of [genetic resources][biological re$jpurces
their derivativeq] and products]or other Parties which have acquired the [genetic resources][biological
resources][, their derivativdsdnd productsin accordance with the Convention, [shall][should]:

@) Consider simplified access rules [to][f¢genetic resources][biological resources][, their
derivatives] and productsio be used for taxonomy [and other reemmmercial] purposes;

(b) [Require that [substantially] new or changed uses of a [genetic resource][biological
resource] beyond [the gpe of] what has been consented to under mutually agreed terms, [shall][should]
be subject to new prior informed consent and mutually agreed terms from the providing country and/or
the indigenous peoples and local communities concerned.][Parties shaitagygasers and providers to
consider, when establishing mutually agreed terms, including in these terms obligations to renegotiate
mutually agreed terms should the use of the genetic resources change.]

C. COMPLIANCE
1) Development of tools to encourageompliance
()] Awarenessraising activities
[Noting that awareness of domestic access and bestediing regulatoryframeworks is

important for users and providers to ensure compliapoeainbular paragraph

1. Parties [shall][should] take [the folldng] measures to raise awareness of access and
benefitsharing issues [in support of [mandatory][voluntary] compliance measures to [ensure][promote]
benefitsharing]. Such measures could include[, but not be limited to]:

(a) Making available up to dateformation about their domestic access and besbkéting
framework, in particular national laws, policies and procedures;

(b) Steps to promote thiaternational regime on access and bersdféring, including the
promotion of a wider understanding amahg public on the concepts of misappropriation, misuse and
biopiracy, as well as for the recognition of the contribution made by indigenous and local communities to
biological diversity and the benefits generated by that contribution];

(© Organization oktakeholder meetings;

(d) Establishment and maintenance of a help desk for stakeholders;

(e) Information dissemination through [a specialized website][an Access and Bshaafiig
Clearing House][, as well as hard copies];
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() Promotion of codes of conduj@nd best practice tools] in consultation with stakeholders;
(9) Promotion of regional exchange of experiences related to access anddieareil;

[(h) Awarenesgaising among indigenous and local communities, theaoommercial research
sector, resarch groups aiming at commercialisation and research and development funding agencies on
the development, the availability, the use and the terms and conditions of access andHaamejit
licences;]

[(i) Awarenesgaising about the possibility of produabelling for certifying access and benefit
sharing compliance;]

[(j) Establibment of an online register of collaborative research networks and scientific
publications using access and benrsfiring licenses].

[2. Parties [shall][should] raise awaess in accordance with Articles 8(j) and 10(c) of the
Convention to promote the wider application of indigenous knowledge, innovations and practices by
actively involving indigenous and local communities with their consent in the planning and
implementation of research and training (Article 12), public education and awareness (Article 13),
exchange of information (Article 17.2) and technical and scientific cooperation (Article 18.4).]

(b) International understanding of misappropriation/misuse"
Option 1

[1. Misappropriating genetic resources means to acquire, either intentionally or negligently,
genetic resources in violation of applicable domestic legislation of a Party that requires prior
informed consent and mutually agreed terms for access to itsqyarseturces.]

[2. Each Party [shall][should]:

(a) Require natural or legal persons who [genetic resources][biological resources][, their
derivatives][ and products] [and/or associated traditional knowledgeis [territory] [jurisdiction] to
take, [to the best of their ability], appropriate actions to prevent the acquisition or utilisation of
misappropriated[genetic resources][biological resources][, their derivatives][ and products] [and/or
associated traditional knowledgehd

(b) Provide for neasures where users fail to apply such actions. |

[3. Each Party [shall][should] nter alia,] apply [legal, administrative and policy] measures

[as well as customary laws, community level procedures and/or community protocols of
indigenous and local camunities] [, including [disclosure requirements] as specifiefl &,} to
[prevent [and address] the misappropriation of [genetic resources][biological resources]|, their
derivatives][ and products]apd/or associated traditional knowledt]

(a) Natural or legal persons [having the nationality [of]] [or a permanent place of business in]
[within the jurisdiction of] that Party, who misappropriated a [genetic resource][biological resource][, its
derivatives][ and products] [in the jurisdiction ofcdiner Party] [in violation of thenternational regime
on access and benefiharing laws and/or administrative measures of [the country of origin or the
country that has acquired the genetic resource in accordance with the Convention] [the couningprovid

L2 Eurther submissionmay be made relating to a definition of misappropriation including on the need for such a definition.

/..
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genetic resources [within the meaning of the Convention]] [a third party which is of the country of
origin];

(b) Natural or legal persons who, [on its territory] [within its jurisdiction], [acquire] [access]
or use a [genetic resource][biological ress®][, its derivatives][ and products] [knowing] that [it] has
been misappropriated [in the jurisdiction of another Party] [in violation ofriteznational regime on
access and benefiharing laws and/or administrative measures of [the country igfroor the country
that has acquired the genetic resources in accordance with the Convention] [the country providing genetic
resources [within the meaning of the Convention]] ];

[(©) Natural or legal persons who, on its territory, [acquire][access] er audgenetic
resource][biological resource][, its derivatives][ and products] and who should have known, based on
available information, that the [genetic resource][biological resource]], its derivatives][ and products] has
been misappropriated [in tharjsdiction of another Party] [in violation of the International Regime on
Access Benefisharing, laws and/or administrative measures of [the country of origin or the country that
has acquired the genetic resource in accordance with the Conventionb{hieycproviding genetic
resources [within the meaning of the Convention]]].]

[4. Parties may refrain from taking such measures if the domestic access and benefit sharing
framework of another Party providing a misappropridtghetic resource][biologicaksource][,

its derivatives][ and productst the time of misappropriation, [was] [deemed by the Parties to be]
not in conformity with [the international standards set oyt in g [thé access provisions set out

in theinternational regime on access béifaisharing.]

[5. Measures taken by Parties in accordance with paragraphs 2 awmav@&[shall][should]
provide for remedies and effective[, proportionate and dissuasive] sanctions.]

[5. Each Party [shall ][ shoul d]esimoopospilderinstanees@ii t h ot he
misappropriation ofgenetic resources][biological resources][, their derivatives][ and prodtitts]

Option 2

Alternative A

[Misappropriation of genetic resources refers to access to genetic resources without prior informed
consent and/or mutually agreed terms pursuant to the national access legislation of the country providing
the genetic resources and the access provisions set outiietfmational regime on access and benefit
sharingin force at the time of acces$.]

Alternative B

[For the purposes of thmternational regime on access and bersféring it constitutes an act of
misappropriation/unauthorized access to:

0] Accessand/or use genetic resources and/or associated traditional knowledge without
obtaining ther el evant indigenous peoples or |l ocal
consent, or

13 . . . . .

Paragraph 1 of Option 1 was proposed as an integral part of a proposal for an operational provision and the proposer did not
intend it as a definitionOther delegations were of the view that paragraph 1 constitutes a definition. Discussion of paragraph 1
was left in abeyance both as regards content and placement and will occur at the next meeting of the Working Group.

14 Discussion of this paragraph wiaé in abeyance both as regards content and placement and will occur at the next meeting of
the Working Grouplt is the intention of the proposer that this paragraph is an alternative to Option 1, paragraph 1.
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(ii) Accessand/or use genetic resources and/or associated traditional knowledge when found
ex sity and/or the traditional knowledge already in the public domain, ard wh free
prior and informed consent requirements apply, without providing fair and equitable
benefit sharing with the relevant indigenous people or local community.]

Option 3

[Each Contracting Party [shall][should] take measures aimed at preventingistheof
misappropriated [genetic resources][biological resources][, their derivatives]] and products] and
traditional knowledge.]

(c) Sectoral menus of model clauses for material transfer agreemerifs
[Option 1
Parties [shall][should][may][,in addition fpromoting][ensuring binding] compliance measures]:

(a) In consultation with users and providers from key sectors, develop sectoral menus of
[model] clauses for contradtand licensing terms];

(b) Encourage users and providers to use these sectoral mefo®del] clauses when
negotiating mutually agreed terms [and licensing terms].]

[Option 2

[Emphasizinghat both providers and users of genetic resources benefit from the availability of
model clauses for potential inclusion in material transfer agrelsraed inventories/catalogues of typical
utilizations of genetic resources since the use of such clauses and inventories will raise legal certainty,
may lower transaction costs and will contribute to creating a level playing field between provider and user
when negotiating mutually agreed terpsfambular paragraph

1. Parties][, in addition to [promoting][ensuring binding] compliance measures,
J[shall][should] [take measures to] encourage providers and users of [genetic resources][biological
resourceg] their derivatives][ and productsihen establishing mutually agreed terms, to consider:

(a) Including in these terms [model] clauses [and licensing terms] developed in accordance
with paragraphg and3 below][, as appropriate];

(b) Relevant inventories/talogues of typical utilizations of [genetic resources][biological
resourceg] their derivatives][ and productahd related monetary and noronetary benefits.

2. [In order to enhance legal certainty, lower transaction costs and promote equality in
negdiations of mutually agreed terms, the] Parties [collectively][shall][should][consider to][may wish
to][establish[, as appropriate,] a procedure] [at the national level] [for the] develop[ment] [menus] of
[sectoral] [model] clauses [and licensing termsidanventories/catalogues] of typical utilizations of
[genetic resources][biological resourdesheir derivatives][ and productahd related monetary or non
monetary benefits. [The procedure [shall][should][may]][In this context, they should]:

15 Discussion of this paragraph was left begance both as regards content and placement and will occur at the next meeting of
the Working Grouplt is the intention of the proposer that this paragraph is an addition to Option 1, paragraph 1.

16 There are also sections on sectoral menus of moaleses in section I1I.A.2.5 and in section Il.E.1.5 of annex | to decision
IX/12.
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[(®) Identify sectors], inter alia those] for which [model] clauses|, licensing terms] and
inventories/catalogues of typical utilizations of [genetic resources][biological resources][, their
derivatives][ and products] and related benefits should be developedodiperation with key
international sectoral organizations and relevant users and providers] [and reflect best practices]];

(b) Identify issues that [should][may] be addressed in [model] clauses [and licensing terms]
[taking account of common elements ofigas sectors and the particularity of each sector];

(c) Include clear and transparent [rules][suggestions] to facilitate the involvement of
stakeholders.

3. The Parties [shall][should][may] [collectively] consider and, where appropriate, [adopt
[at the n&ional level] recommendations for][submit a compilation to the clearing house mechanism of
menus of] [model] clauses [and licensing terms] [and inventories/catalogues] of typical uses of [genetic
resources][biological resourcgstheir derivatives][ and qpducts] They [shall][should][may] regularly
review and, where appropriate, update such [model] clauses [and licensing terms] [and
inventories/catalogues] of typical uses of [genetic resources][biological resojyrtesiy derivatives][
and products]

[4. Parties [shall][should] take measures to encourage the use of the [model] clauses [and
licensing terms] of Annex é pf theinternational regime on access and bersifdringto be included
into mutually agreed terms between providers and users oét[ge®sources][biological resourcgs]
their derivatives][ and productsgnd/or associated traditional knowledge for the following three
categories of utilization of [genetic resources][biological resoUrdbgljir derivatives][ and products]

@) Researcimot aiming at commercialization;
(b) Research and development aiming at commercialization; and

(© Commercialization.]

[5. Indicators for the identification of these three categories of utilization of [genetic
resources][biological resourcgsiheir derivatived] and products]will be developed using standardized
classification schemes includingpter alia: the International Patent Classification, the United Nations
International Standard Industrial Classification of All Economic Activities, the Nomenclature of
Territorial Units for Statistics and their regional and national equivalents. Details of indicators] are
provided in AnneX é #f theinternational regime on access and bers#fering]]

(d) Codes of conduct for important groups of users

[Recognizinghe existence of a range of national and international, sectoral or company specific
codes of conduct and best practice guidelines on access and-bleaefiy and their importance in
achieving the fair and equitable sharing of benefits arising out aftiliEation of genetic resources, the
third objective of the Conventiorpfeambular paragrap}j

Parties [shall][should][may][, in addition to [promoting][ensuring binding] compliance
measures]:

(@) Support, as appropriate, the development, review and teipdd access and
benefitsharingrelated [voluntary] codes of conduct[, and best practice standards,] for users of [genetic
resources][biological resources][, their derivatives][ and products];

(b) Take measures to [encourage][ensure] users [to] adhetee toodes of conduct [and
encourage users to adhere to best practice standards;]
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[(c) Ensure the communication, education and awareness of these codes of conduct and best
practice standards to the relevant user groups].

(e) Identification of best-practice codes of conduct

[Recognizinghe existence of a range of national and international, sectoral or company specific
codes of conduct and best practice guidelines on access and-beaefig and their importance in
achieving the third objective of the @ention {preambular paragraph

Parties [shall][should] collectively establish a procedure for identifying and regularly reviewing
access and benegBharing related codes of conduct and guidelines that constituiprbeste.

() Research funding ageies to oblige users receiving research fnds to comply with specific
access and beneBharing requirements

Parties [shall][should] [encouragpEsearch funding agencies to seek to] [ensure that] [research, funding
and publishing entities] [recipientsf dunding for research related to [genetic resources][biological
resources][, their derivatives][ and products] and/or associated traditional knowledge] [to] [ask for [the
unique identifier code referred to in the certificate of compliaf@aience of copliance with relevant
national law] as part of their application procedures or research results, as appropriate, when [genetic
resources][biological resources][, their derivatives][ and products] and associated traditional knowledge
[is][are] involved] [act in accordance with the [domestic access and bestefiing legislation of Parties
providing access]lifternational Regime on Access Bengatitaring, aws and/or administrative measures]

[and customary laws, community level procedures and/or commuitycpls of indigenous and local
communities]]

(9) Unilateral declaration by users

[Parties may provide users seeking access to [genetic resources][biological resources][, their
derivatives][ and products] and associated traditional knowledge withpgi@rtanity to signal advanced
acceptance of the terms of a rexclusive norcommercial access and benstitaring licence.]

(h) International access standards (that do not require harmonization of domestic access
legislation) to support compliance acsgsrisdictions

[The additional measures set out{iné o support compliance in cases of misappropriation
[shall][should] be applicable if the domestic access and bestefiing framework of a Contracting Party
providing a genetic resource is in confagnwith { €.}

2) Development of tools to monitor compliance

[Each Contracting Party [shall][should] take [appropriate legislative, [regulatory,] administrative
or policy] measures [aimed at building capacity to develop tools to monitor compliance;]]

(@) Mechanisms for information exchange

1. [Parties [shall][should] collaborate to facilitate information exchange on access and
benefitsharing between Parties, providers and users of [genetic resources][biological resources][, their
derivatives][ and prducts] and, where appropriate, between national access and 4seaefig focal
points, including through:][[Parties [shall][should] use] [An Access and Besigditing Clearingdouse
is hereby established as part of] the clealingse mechanism [pursudn] [under] Article 18, paragraph
3, of the Convention, [as well as other means agreed by Parties, includiigeraet means,] in order
to:]
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[(d) [Monitor][Support] compliance with national access and besbfiring legislation[,
regulation][or commaity protocols] and with thignternational regime on access and bersdféring
[through the exchange of information];]

(b) Facilitate the [equitable] exchange of scientific, technical, environmental and legal
information on, and experience with, accasd benefisharing[, and on best practices in the application
of simplified administrative procedures for access to [genetic resources][biological resources][, their
derivatives][ and products] for nezommercial research] [including experience in the afsaccess and
benefitsharing liceges];

[(©) Facilitate adequate funding and capacity building for effective participation in the Access
and Benefitsharing Clearing House Mechanism, taking into account the special needs of developing
country Parties, irparticular the least developed among them and small island developing States, and
countries with economies in transition as well as countries that are centres of origin and centres of genetic
diversity;]

(d) Assist Parties to implement thiaternationalregime on access and bensfiiaring
taking into account the special needs of developing country Parties, in particular the least developed and
small island developing States among them, and countries with economies in transition as well as
countries thaare centres of origin and centres of genetic diversity[, through the provision of information
as set out in paragraph 3 below];

[(e)  Support potential users of genetic resources in accessing relevant information).

[2. The [Access and Benefitharing] ClaringHouse [shall][should] serve as a means
through which information is made available for the purposes of paragraph 1 above. It [shall][should]
provide access to information made available by the Parties relevant to the implementation of [domestic
acces and benefisharing frameworks and] thisternational regime on access and bersfdring]

3. Without prejudice to the protection of confidential information, each Party [shall][should]
make available to the [Access and Bengfiaring] ClearingHouse[, as appropriate,] [any information
required to be made available to the Access and Bestefiing ClearingHouse under thigternational
regime on access and bensfiaring] and:

@ [Any existing laws, regulations and guidelines for][Mode of] iempéntation of this
international regime on access and bersfdring

[(b) [Relevant] Customary law[,] [and] community protocols [and access and bginafihg
licenses] [of indigenous and local communities];]

(© Any bilateral, regional and multilatdragreements and arrangements [related to access
and benefisharing];

(d) Information about national focal point and competent national authority(ies);
[(e) List of defaulters of accessand bensfihar i ng agreements (“name

[(H Information on [model] domestic access and bersiiring legislation and [menus of]
model clauses [and licensing terms] for contracts;]

[(9) Experience in the development of electronic tools for the tracking of genetic resources;]

[(h)  Codes of conduct and beshptices in access and benstitaring].
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[4. The [Access and Benefiharing] Clearing House [shall][should] include[, if
appropriate,] an international [registration][and inquiry point][database of examples] of certificates of
compliance with national légjation[, [community protocols and relevant customary laws] [customary
laws, community protocols [and licenses]] of indigenous peoples and local communities] and
requirements on access and berndfiring, issued by the competent national authorityfieglgcordance
with provisions in{ é} .

[5. The modalities of the operation of the [Access and Berhiiting] ClearingHouse,
including reports on its activities, [shall][should] be considered and decided upon by the Governing Body
of the international egime on access and bensfiaringat its [first][next] meeting, and kept under
review thereafter.]

[6. In facilitating information exchange, Parties [shall][should] ensure that confidential
information is fully protected according to national laws cdastswith international agreements.]

(b) Internationally recognized certificate issued by a domestic competent authority

[Recognizinghe importance of providing legal certainty to the various stakeholders involved in
the conservation, sustainable usa ahe fair and equitable sharing of benefits derived from the use of
genetic resources, their derivatives and associated traditional knowfmegenpular paragrap}i

1. Each Party [shall][should] designate one national focal point for access and
benefitsharing [and make [any] information relevant to access and bsheafing available through the
clearinghouse mechanism][, as appropriate]. The national focal point [shall][should] [provide][make
available] information [to the [access and bepstiigring clearinghouse mechanism] [as well as other
means agreed by Parties, including {nuernet means] on procedures for acquiring prior informed
consent and mutually agreed terms, including beshkéiting, and on competent national authorities],
relevant ndigenous and/or local communities and relevant stakeholders].

2. Each Party [shall][should] also designate one or more competent national authorities,
which [shall][should] be responsible for and duly authorized to act on its behalf with respect to the
following functions:

[(@) Performing the administrative functions [required by][to support the implementation of]
this international regime on access and bersfaring, including the [issuance][emission][and
transferring inquiry] of certificates of corignce with national legislation and[/or national] requirements
on access and benegiharing];]

[(b)  The receipt, administration and transfer to the financial mechanism of the funds collected
through the enforcement pfé ;}

[(c) Help providers of genetiresources to obtain relevant information, including in specific
cases of alleged infringements of provider country requirements in relation to prior informed consent and
mutually agreed terms].

A Party may designate a single entity to fulfil the funcsiar both focal point and competent national
authority.

3. Each Party [shall][should], no later than the [effective date] [date of entry into force] of
this international regime on access and bersféringfor it, notify the Secretariat of the names and
addresses of its focal point and its competent national authority or authorities. Where a Party designates
more than one competent national authority, it [shall][should] convey to the Secretariat, with its
notification thereof, relevant information on tfespective responsibilities of those authorities. Each Party
[shall][should] forthwith notify the Secretariat of any changes in the designation of its national focal point
or in the name and address or responsibilities of its competent national awhadtitiiorities.
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4, The Secretariat shall forthwith inform the Parties of the natifications it receives under
paragraph 3 above, and shall also make such information available through the [Access and
Benefitsharing] ClearingHouse !’

Option 1

[[The intermational regime on access and benrgliring[shall][should] establish a system [of an
internationally  recognized certificate  of [origin][source][legal provenance][compliance]][of
certification][Each Party shall issue a certificate of compliance withriatemal legal effectiveness and
applicability] which [shall][should] [establish the origin of the [genetic resources][biological resources][,
their derivatives][ and products] and associated traditional knowledge and] [certify the compliance of a
user] of [such] [genetic resources][biological resources][, their derivatives]] and products] [and/or
associated traditional knowledge] with the relevant [requirements and/or] laws [or regulations] of the
[provider country][country of origin][countries of originf such resources or of the Parties that have
acquired the [genetic resources][biological resources][, their derivatives][ and products] in accordance
with the Convention][, [community protocols and relevant customary laws] [customary laws[,] [and]
communiy protocols [and licences]] of indigenous and local communities]][. [Genetic
resources][Biological resources][, their derivatives][ and products] being provided by a Contracting Party
are only those that are provided by Contracting Parties that are eswftorigin of such resources or of
the Parties that have acquired the genetic resources in accordance with the Convention.] The certificate
[shall][should] be a public document to be issued by a competent national authority appointed in
accordance with ational law and [shall][should] be required to be presented at specific checkpoints in
user and provider countries established to monitor compliance in relation to a range of possible uses.]

[Parties may, on a voluntary basis, make available to userstiicagy of compliance with
domestic access and bensatitaring legislation issued by a relevant national authority, allowing users to
demonstrate compliance with national access and behefitng legislation.]

(a) The [voluntary] certificate [shall][shoulffthay] include the following [minimum]
information:

® Issuing national authority;
(i) Details of the provider;
(iii) A codified unique alpha numeric identifier assigned by the competent national
authority;
[(iv) Whether there is traditional knowledge assedatwith a [genetic

resource][biological resource][, their derivatives][ and products], and whether
that [genetic resource][biological resource][, its derivatives][ and products] and
associated traditional knowledge has been accessed in accordance {iidgethe
prior informed consent] [or approval and involvement] of relevant indigenous
[peoples] and local communities;]

(V) Details of the rights holders of [genetic resources][biological resofir¢hsir
derivatives][ and productspnd/or] [associated trémnal knowledge ], as
appropriate;

(vi) Details of the user;

Y The placement of paragraphs 1 to 4 above musirtiger considered.
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(vii) Specification of subject matter[, as approprigfgknetic resources][biological
resourceg] their derivatives][ and productdand/or associated traditional
knowledge]) covered by theertificate[, subject to confidential information as
identified in national requirements or by indigenous and local communities
providing associated traditional knowledge];

[(viii)  Geographic location of the [access][collection] activity][Source[ggnett
resources][biological resources][, their derivatives]] and produ¢ssid
geographic location of associated traditional knowlefige]

[(ix) Name and location of relevant indigenous [peoples] and local communities;]

[(X) Prior informed consent granted bgoLintries of origin][provider countries][or
the Parties which have acquired fgenetic resources][biological resources]|,
their derivatives][ and productsih accordance with the Convention] or
indigenous and local communities and mutually agreed terms;]

[(xi) Evidence that prior informed consent and mutually agreed terms have been
fulfilled, when traditional knowledge associated to a [genetic
resource][biological resource][, its derivatives]] and products] has been
accessed, in accordance with the matldegislation ofthe country of origin or
the country that has acquired the genetic resource in accordance with the
Convention] [the country providing genetic resources [within the meaning of
the Convention]] of that [genetic resource][biological resoe]], its
derivatives][ and products];]

[(xii) Uses permitted [and][,] restrictions of use [and licensing terms for]:
a. Research not aiming at commercialization;
b. Research and development aiming at commercialization; and
C. Commercialization;]

[(xiii)  Conditions of transfer to third parties [including licensing terms];]

(xiv) Date of issuance;

[(xv) Confirmation of compliance with domestic access requirements including prior
informed consent and mutually agreed terms].

[(b) The certificate shalhot include confidential information related to prior informed
consent and mutually agreed terms.]

[(©) Contracting Parties [shall][should] establish checkpoints for the certificate for
commercial and nhencommercial uses. Checkpoints for commercial usesy][shall][should] include
customs controls, intellectual property offices and registration points for other commercial applications
not covered by intellectual property rights. [Checkpoints for- mammercial uses [may][shall][should]
include publishig houses of scientific journals[, online data depositories], graaisng bodies and
exsitu collectiong]]
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[(d) Contracting Parties [shall][should] facilitate an efficient, easy to use [voluntary]
certification process through the use of new technolagd [other means agreed to by Parties including
capacity building and funding] which [may][shall][should] include:

(i)

[(ii)

[(iii)
(iv)

(v)

(Vi)
[(vii)

Costefficient publicly searchable certificate [and license] databases providing
evidence of prior informed consent [[and] mutually agrdedms, [and
licensing provisions]];

Recording of progressive compliance on such databases as conditions of prior
informed consent and mutually agreed terms are met;]

Searchable patent application [and registration] databases;]

Integration of genomic and morphological taxonomy [to create species
certainty];

Low-cost, portable, geAeased bacoding technology to create rapid attack
taxonomy;

Linking unique identifiers to geAgased bacoding.

Use of standardized classifttan schemes including,inter aliaz the
International Patent Classification (IPC) under the 1971 Strasbourg Agreement
and the United Nations International Standard Industrial Classification of All
Economic Activities (ISIC) and their regional or nationqlizalents;]]

[(e)  Contracting Parties where viable [shall][should]:

0]

(i)
(iif)

[(v)

(v)
[(vi)

[(vii)

Use existing tracking procedures by innovatively reconceptualizing them to
track [genetic resources][biological resources][, derivatives and products]
and/or associated traditionatdwledge;]

Minimize the creation of new levels of bureaucracy;

[Where a Party requires prior informed consent,] Promote automatic issuing of
certificates upon compliance with specific criteria[, such as completion of
material transfer agreemenisr] access and benefiharing agreements] [or
acceptance of the terms of an access and beshefitng license];

Promote consolidation of existing permitting requirements with any new
certification system;]

Promote paperless systems;

Establish minimum standards for recording of collections, to ensure a link
between incoming and outgoing resources, without requiring harmonization of
internal recording procedures;]

Provide economic support to developing countries[, in particularlehst
developed among them and small island developing States, and countries with
economies in transition,] to develop online systems to support an international
documentation system.]]
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[() Contracting Parties [shall][should] ensure that no intellectugpgrty rights based on
the utilization of [genetic resources][biological resources][, derivatives and products] and/or associated
traditional knowledge will be granted unless the applications for such intellectual property rights include
the disclosure fo an Internationally Recognized Certificate of Compliance with the access and
benefitsharing legislation of the provider country.]

[(g) For tracking [access to] [utilisation of] traditional knowledge associated with [genetic
resources][biological resourslf, their derivatives][ and products], the certificate shall include the
following [minimum] information:

) [Licensing terms, including] permitted uses and restrictions of use],] for:
a Research not aiming at commercialization;
b. Research and develognt aiming at commercialization; and
C. Commercialization;

(ii) Conditions of transfer to third parties [including licensing terms].]
Option 2

Contracting Parties [agree to establish hereby][which are countries of origjgenétic
resources][biologicatesources]|[, their derivatives][ and producis other Parties which have acquired
the [genetic resources][biological resources][, their derivatives][ and prodincts¢cordance with the
Convention,] [shall][should][may] [require that][as appropriatecading to national circumstances,
provide that][, through its competent national authority, issue], upon granting access, [an internationally
recognized certificate provided to certify the compliance of a usdgesfetic resources][biological
resources][their derivatives][ and productsjith the relevant law of the country of origin], [a certificate
of compliance][[(Jor documentary evidence[)]] [is issued,][by a national competent authority][allowing
users of thggenetic resources][biological resourffesheir derivatives][ and productsp demonstrate
compliance wi t h t he pr o v i-sharing legiBlaiont [gr’ regulatiog] coe s s
framework][with information on the country providing the resources and information on whether national
legislation on access and benesfitaring has been complied with].

Option 3

[1. [The decision to grant] prior informed consent [granted], as registered by a Party in the
clearing house mechanism, [shall][should] be [evidenced through the issuance oflethatiomally
recognised certificate of compliance.]

[2. Where a [genetic resource][biological resource][, its derivatives][ and products] [and/or
associated traditional knowledge] is covered by an internationally recognised certificate of compliance,
Partes [shall][should] deem that this [genetic resource][biological resource][, its derivatives][ and
products] [and/or associated traditional knowledge] has been obtained in compliance with the domestic
access and benefiharing framework ofthe country oforigin or the country that has acquired the
genetic resource in accordance with the Convention] [the country providing genetic resources [within the
meaning of the Convention]] as well as [customary laws, community level procedures and] community
protccols of indigenous and local communities] and has not been misappropriated.]
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(©) Tracking and reporting systems

[Recognizinghe important role of modern communication tools and internet based systems for
tracking of genetic resources and reporting oness and benefitingharing obligations as a key
component of any efficient and casffective tool to monitor compliancepfeambular paragraph

1. Contracting Parties [shall][should] [develop tracking and monitoring systems that
identify breaches of cordictual obligations or misappropriation of [genetic resources][biological
resources][, their derivatives][ and products] and/or associated traditional knowledge and bring such
breaches to the attention of the rights holders and stakeholders.][facilititange of information,
including through the clearing house mechanism, related to the development of tracking and monitoring
systems of [genetic resources][biological resources][, their derivatives][ and products], and encourage the
further development ahformation technologies appropriate to that purpose].

[2. Parties [shall][should] encourage users and providers to include provisions in access and
benefitsharing contracts to cover monitoring and tracking the use of the [genetic resources][biological
resources][, their derivatives][ and products] and/or associated traditional knowledge accessed, including
measures to monitor compliance with mutually agreed tfantslicensing provisions]

[3. Each Party shall [encourage] [require] users and [proj{detsitries of origin or
countries that have acquired the genetic resource in accordance with the Conventigaheic
resources][biological resources][, their derivatives][ and produatsmploy, to the best of their ability,
the best available, cesffective communication tools and internet based systems for track[ggradtic
resources][biological resources][, their derivatives][ and produaetd]for reporting on compliance with
access and benefiharing requirements set out in prior informedsent decisions and mutually agreed
terms.]

[4. Parties will collectively [support][establish] an exchange on best available technologies
for tracking of and reporting on transactions [glenetic resources][biological resources][, their
derivatives][ angroducts]reflecting specificities of different sectors.]

[5. Parties shall establish an information exchange framework between access and benefit
sharing competent national authorities [and intellectual property offices] to monitor the intellectual
propety rights based on the utilization of [genetic resources][biological resources][, their derivatives][
and products] and associated traditional knowledge.]

[6. To facilitate tracking Parties may make use of established international classification
schemesdr [genetic resources][biological resources][, their derivatives][ and products] [and/or associated
traditional knowledge] includingnter alia: the International Patent Classification established under the
1971 Strasbourg Agreement, the United Natiorterirational Standard Industrial Classification of All
Economic Activities, The Nomenclature of Territorial Units for Statistics and their regional or national
equivalents.]

7. Parties [shall][should] take [the following] measures to raise awareness &f sae
benefitsharing issues [in support of [mandatory][voluntary] compliance measures to [ensure][promote]
benefitsharing]. Such measures could include[, but not be limited to]:

[(@) Establishment of an online system through which [providers] [cosntfeorigin or
Parties that have acquired the resources in accordance with the Convention] and users can register to
generate, use, and displayxcass and benefgharing licenes for [genetic resources][biological
resources][, their derivatives][ and prads] and [associated] traditional knowledge falling within the
scope of the international regime on access and beshefitng;]
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[(b) Development of publicly visible symbols fégenetic resources][biological resources][,
their derivatives][ and productgind traditional knowledge covered under access and bshafing
licenses for display in electronic and other formats;]

(d) Information technology for tracking
(e) Disclosure requirements

[Recognizingthat intellectual property rights play an inm@nt role in the fair and equitable
sharing of benefits arising from the use of genetic resources, their derivatives and associated traditional
knowledge, and that these rights need to be supportive of and do not run counter to the objectives of the
Convantion {preambular paragrap}j

Option 1

[1. [Patent] [Intellectual property rights] applications [and product approval applications]
whose subject matter concerns, is [directly based on][derived from or makes use of] [genetic
resources][biological resourdgs their derivatives]] and products] and[/or] associated traditional
knowledge [shall][should][may] disclose the country [providing [genetic resources][biological
resources][, their derivatives][ and products]] [of origin] [and/or the country providagebource] [in
accordance with the Convention] [or source of such] [genetic resources][biological resources], [their
derivatives] [and products,] and [/or] associated traditional knowledgel[.][, as well as [information on prior
informed consent and] evidem that provisions regarding prior informed consent, mutually agreed terms
and benefisharing have been complied with, in accordance with the national legislation[, regulations
and/or requirements] of the country providing the resources [in accordahcdeviConvention].]]

[2. Parties [shall][should] ensure that the [declaration of [source] [legal compliance]]
[certificate of compliance with national legislation] of the [genetic resources][biological resources][, their
derivatives][ and products] and asgated traditional knowledge are notified to the [Cleatitayse
Mechanism of the Convention] [Access and Bersdfiiring Clearingdouse] [referred to iy € ]]. }

[3. Each Party [shall][should][may] put in place effective enforcement procedures so as to
ersure compliance with the obligations set out in paragraph 1 above. In particular, each Party
[shall][should] establish administrative[, civil] and/or criminal measures fordigeiosure of the relevant
information and the dissemination of false informatio the national authorities, and [shall][should]
ensure that administrative and/or judicial authorities have the authority to prevent the further processing
of an application and to revoke or render unenforceable an intellectual property right or e produ
approval when the applicant has, knowingly or with reasonable grounds to know, failed to comply with
the obligations in the above paragraph or provided false or fraudulent information.]

[4. [Compliance with national legislation and requirements in aeentries [shall][should]
be promoted][The obligations aboeweentioned in paragraph 1 [may][shall][should] be met] by the
presentation of a certificate of compliance with national legislation and requirements on access and
benefitsharing, issued by the wotry of origin in accordance with é .}

Option 2

[Recognizingthat patents and other intellectual property rights may have an influence on the
implementation of the Convention in accordance with Article 16(5), Parties may encourage providers and
users toinclude contract clauses relating to intellectual property, as appropriate, in mutually agreed
terms.]
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() Identification of check points

[1. Parties [shall][should] establish other effective supporting mechanisms for compliance at
[border] check poinfs intellectual property rights offices, entities funding research, etc., including by
using certificates of compliance with national legislations [and/or access and-sbaéifig licenses], so
as to prevent misappropriation of resources].]

[2. Contractng Parties [shall][should] establish check points iater alia, intellectual
property rights offices, market approval authorities and entities funding research, to ensure that the use of
[genetic resources][biological resources][, their derivatives][ @educts] is accompanied by, and is in
line with, the relevant international recognized certificatedfor access and beneditaring licences]

[3. The check points established by the Contracting Parties [shall][should] cover all uses of
[genetic resorces][biological resources][, their derivatives][ and products] according to the definition
included in thenternational regime on access and bergiféring in their jurisdiction.]

3) Development of tools to enforce compliance

[Recallingthat Partiego the Convention on Biological Diversitgre required to take legislative,
administrative and/or policy measures to address besiefiing, so as to comply with the objective of
this Protocol preambular paragrapj

[Taking into accounthe need to ensercompliance with access and bensfiairing national
legislations, regulations and requirements, with the aim of ensuring the fair and equitable sharing of
benefits arising from the commercial and other utilization of genetic resources, their deriaatives
associated traditional knowled@preambular paragrap}j

[1. Each Party [shall][should] ensure that users of [genetic resources][biological
resources][their derivatives][ and products] and/or associated traditional knowledge under its jurisdiction
comply with the national legislation [or regulation] of the countries of origin of such resources]|, their
derivatives][ and products] and/or traditional knowledge or of the Parties that have acquired the [genetic
resources][biological resources][, their datives][ and products] in accordance with the Convention,
when accessing and/or using such resources[, their derivatives]] and products] and/or associated
traditional knowledge][.][by taking the following measures:]

[(@) Rules requiring that users of [geiceresources][biological resources][, derivatives][ and
products] and/or associated traditional knowledge comply with national legislation in the country of
origin and the mutually agreed terms on which access was granted, including requirementshly equita
share the benefits arising out of the utilization of such resources [, derivatives][, and products] and/or
associated traditional knowledge;]

[(b) [Introduce][rules requiring that][measures encouraging] the importation of [genetic
resources] [biologida resources][, their derivatives][ and products] and/or associated traditional
knowledge] [from a country which requires prior informed consd¢otimply with the domestic
requirements regarding prior informed consenftloé country of origin or the countthat has acquired
the genetic resource in accordance with the Convention] [the country providing genetic resources [within
the meaning of the Conventionfif such [resources][, derivatives][ and products] and/or associated
traditional knowledge] [as weks customary law and community level procedures of indigenous and
local communities]for utilization or for the export of this resource[, only takes][to take] place in
compliance with such prior informed consent ;]

[(c) [Measures aimed at preventing thus¢ of misappropriatefgihisuse and misappropriation
of] [use of misused and misappropriated] [genetic resources][biological resources][, their derivatives][
and products] and/or traditional knowledge;]]
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[(e) [Require that [genetic resources][biological aeses][, their derivatives]] and
products][and/or associated traditional knowledge] are only used for purposes consistent with [prior
informed consent and mutually agreed terms] [the terms and conditions under which they were acquired];

[(D Require thatwhen [genetic resources][biological resources][, their derivatives][ and
products][ and/or associated traditional knowledge] are used for research and commercial purposes within
its jurisdiction, documentation with regard to the country of origin/progidiountry/agreed multilateral
system providing these resources should accompany the material. If national legislation in the country
providing the [genetic resources][biological resources][, their derivatives][ and products] requires prior
informed consenfior access to the material, the documentation [shall][should] also specify whether such
consent has been sought. [If the providing country is different from the country of origin, the country of
origin or, if applicable, the agreed multilateral systehal[§{should] also be disclosed.] If some of the
information referred to in this subparagraph does not exist, this [shall][should] be stated in the
documentation accompanying the material;]

[(9) [Introduce] rules requiring that when genetic resources edvéry the [Multilateral
System created under the] International Treaty on Plant Genetic Resources for Food and Agriculture are
used for research and commercial purposes, they [shall][should] be accompanied by information
confirming that these resources amecessed in accordance with the Standard Material Transfer
Agreement under [the Multilateral System of] the Treaty;]

[(h)  Other measures requiring users to comply with the provisions in the Convention and this
international regime on access and bersftiring]]

[2. Each Party[shall][should] take appropriate, effective and proportionate measures to
[establish sanctions and remedies][prevent situations] when users under their jurisdictions [have]
violate[d] national access and bensfiaring legislationof the countries of origin of [genetic
resources][biological resourcgsiheir derivatives][ and productshd/or traditional knowledge or of the
Parties that have acquired the [genetic resources][biological resdutices]derivatives][ and products]
in accordance with the Convention. [Among others, the Parties [ghail][should] establish the
following sanctions and remedies:

@ The cessation of the acts related to the infraction;
(b) Compensation for damages;
(©) The withdrawal from the markef products resulting from the infringement;

(d) The prohibition on the import or export of goods, materials or any means referred to in
the previous paragraph;

(e) The necessary action to avoid continuation or repetition of the offence;

() Publicaton of the judgement and notification to interested persons at the expense of the
person(s) who made the infraction;

(9) Criminal penalties for use of [genetic resources][biological resolirtieir derivatives][
and productspnd associated traditionkhowledge without compliance with conditions of access and
benefitsharing in the country of origin;

(h) Others as appropriate.]]
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[3. Each Party{shall][should] at the request of any interested Party, [in accordance with
national law and existing agreents or arrangements,][if any,] cooperate in the investigation and follow
up of cases of alleged violations of the national access and ksheaiing legislation of the country of
origin of [genetic resources][biological resour¢esheir derivatives][ ad productsjand/or associated
traditional knowledge or of the Party that has acquired the [genetic resources][biological relsdhedes]
derivatives][ and productsh accordance with the Convention, including prior informed consent and
mutually agreederms.]

4. Each Partyshall][should] provide timely guidance and][make available] information on
the types of assistance that are available to nationals of other jurisdictions [to assist in the][to ensure that
lack of funds and lack of experience wittetlaw of the users are not elements preventing] exercise and
enforcement of their rights.

[5. User Parties [shall][should] provide financial assistance for the settlement of legal
disputes.J®
[6. Parties may encourage providers and users of [genetigreesg{biological resources]|,

their derivatives][ and products] under their jurisdiction to include provisions relating to dispute
resolution and other enforcement matters, in mutually agreed terms relating to access anrshiaginefit
of those resourcén order to facilitate enforcement of the mutually agreed terms.]

(@) Measures to ensure access to justice with the aim of enforcing ABS arrangements

[1. Parties [shall][should] take [the necessary] measures t0 ensure access to justice by
establishing gpropriate national regulatory framework which [shall][should] protect [their rights] [the
rights of [the country of origin or the country that has acquired the genetic resource in accordance with
the Convention] [the country providing genetic resourceshjwithe meaning of the Conventiorghd
indigenous and local communities] over [genetic resources,] [biological resources][, their derivatives][
and products] [and/or associated traditional knowledge] and ensure {stagiiitg. ]

[2. Access to justice [gtl][should] be in accordance with Principle 10 of the Rio
Declaration.]

[3. The Governing Body of theanternational regime on access and bersdfiring
[shall][should][may] [consider][ensure] such [voluntary] measures or mechanisms as appropriate to
support effective implementation of thaternational regime on access and bers#faring including by
providing assistance to Parties[, as well assistance that covers issues related to the financial cost of legal
expertise] [and/or indigenous and local commities], upon request, in litigation related to cases of
alleged norcompliance [with national access and berndfiaring laws, regulations and/or requirements
and/or breach of access and bepndifiiring agreements]. Such measures/mechanisms
[shall][shoud][may] be considered by the Governing Body of theernational regime on access and
benefitsharingnot later than at its [first][next] meeting.]

[4. The international regime on access and bers#faring [shall][should] [establish an
international acces and benefisharing ombudsman's offi¢eilclude a legal aid body, such as an
ombudsperson including representatives of indigenous [peoples] and local communities, with a task to
address imbalances in legal capacity between providers and us@yenetic resources][biological
resources][, their derivatives][ and producésid associated traditional knowledg&he ombudsman's
office [shall][should] be responsible for provider countries[, or, where relevant,] [/] countries of origin
and indigenous and locaommunities to identify breaches of their rights and to provide aid in seeking

BThe placement of paragraphs 1 to 5 above musirtiger considered.
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fair and equitable resolution of disputes. The ombudsman's office [shall][should] be empowered to take
action on behalf of [provider] countries [of origin/provider countriesid indigenous and local
communities through the binding Dispute Resolution Mechanism. The ombudsman's office
[shalll[should] also where necessary and when requested represent [provider] countries [of
origin/provider countries] [and/or] indigenous and lo@mmunities in proceedings in foreign
jurisdiction, take depositions from indigenous and local communities and provide evidence of customary
law and practice as and where appropriate.]

[5. In case of any alleged breach of access and beefiing legiktion, regulations or
requirements, any Party and/or its nationals affected by that breach may take legal action in the
jurisdiction of the user that allegedly committed the breach.]

[6. In the above case, the Party that has jurisdiction over the usal[gtould] grant
effective access to its relevant authorities, including courts and alternative dispute resolution
mechanisms.]

(b) Dispute settlement mechanisms:
0] Inter -State
(i) Private international law
(iii) Alternative dispute resolution
[1.(a) Theinternational regime on access and bersfaring[shall][should] establish a Dispute
Resolution Mechanism accessible to both countries and also other aggrieved parties who include
indigenous and local communities, rRgovernmental organizains, research and commercial interests,

and other providers and users of [genetic resources][biological resources][, their derivatives][ and
products] and/or associated traditional knowledge.]

[(b) The Dispute Resolution Mechanism [shall][should] also hagional offices that use
local languages and have personnel conversant with the cultural, social, economic and environmental
realities of the region.]

[(c) The Dispute Resolution Mechanism [shall][should] be guided in its work by principles of
equity[, impartiality and independence] drawn from a wide range of legal sources including customary
law and practices of indigenous and local communities.]

[(d) The international regime on access and bersfiring [shall][should] establish
mechanisms to providedal assistance to developing countries and indigenous and local communities.]

[2. Parties to the Convention [shall][should] encourage users and providers to utilize, to the
fullest extent possible, existing mechanisms on alternative dispute resolution.]

(©) Enforcement of judgments and arbitral awards across jurisdictions

[Notingthe importance of compliance with ABS agreements/contracts to the international regime
{preambular paragrapH

[Noting also that the existing body of private international laveypdes a range of options for
dispute resolution across national bordgneémbular paragrap}
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[Noting the 1958 United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (the New York Convention) and the assistance it peevodrties in the enforcement of
foreign arbitral awardsgreambular paragraph

[1. Contracting Parties [shall][should] ensure that their courts will enforce the decisions of
the courts of the country of origin/provider countries against unlawful useder uhe former's
jurisdiction subject to basic principles underlying enforcement of foreign judgments under comity in
international &w.] [Parties [shall][should] take legislative, administrative or policy measures to facilitate
recognition and enforcemeat judgments of courts and arbitral awards with regard to the interpretation
or infringement of access and bensfitaring contracts and to violations of national access and benefit
sharing legislation, regulation or requirements of the country of oofy[genetic resources][biological
resources][, their derivatives][ and products] and/or associated traditional knowledge or of the Party that
has acquired such resources [, their derivatives][ and products] according to the Convention.]

2. Parties [shallijhould] encourageaccess and benefharing users and providers to
include provisions inaccess and benefharing contracts to cover international dispute resolution
including:

(a) The jurisdiction to which they will subject any dispute resolution Eees
[(b)  The applicable law;]

(© Options for alternative dispute resolution, such as mediation or arbitration, in the event of
contractual disputes.

(d) Information exchange procedures between national focal points for access and
benefit-sharing to hep providers obtain relevant information in specific cases of alleged
infringements of prior-informed-consent requirements

[[The international ombudsman [shall][should] facilitate, through national focal points and/or
competent authorities][National focadoints and/or competent authorities [shall][should] facilitate,
through the international mechanism of compliance], the provision of relevant information on
infringement of prior informed consent requirements of providers of [genetic resources][biological
resources][, their derivatives][ and products] and/or associated traditional knowledge.]

(e) Remedies and sanctions

[1. National legislation [shall][should] provide for remedies to sanction lack of compliance
with the requirements set out in paragrépé Wwhich must include inter alia revocation of the intellectual
property rights in question, as well as@wenership of the intellectual property rights and its transfer.]

[2. Contracting Parties [shall][should] develop effective, cost efficient systemgitde and
sustain actions to prevent, mitigate or seek redress in cases of breach of contractual obligations or
misappropriation and where necessary provide support for claimants in actions for breach of contract or
misappropriation.]

[3. Each Contractip Party [shall][should] introduce measures to facilitate cooperation
between Contracting Parties to address alleged infringements of access anesbariefjtagreements
and misappropriation of [genetic resources][biological resources], [their derijgtnesproducts,]
and/or associated traditional knowledge, such as access to justice and support for claimants in actions of
breach of contract or misappropriation.]
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4) Measures to ensure compliance with customary law and local systems of protection

[Noting that customary law provides a ssét of existing rules related to access and
benefitsharing of [genetic resources][biological resources], and measures to comply with such rules
{preambular paragraph

[Recognizingthat customary law functions withia specific belief system, is dynamic and
includes mechanisms to preserve its underlying values and pringijpezsbular paragrap}

[1. Contracting Parties [shall][should]:

(a) Take necessary policy, administrative[, regulatory] and legislative measueotmize
the rights of indigenous peoples and local communities to [genetic resources][biological resources]], their
derivatives][ and products] and/or associated traditional knowledge. Until, and to the extent such policies,
administrative and legislativmeasures have not been put in place, the State shall nonetheless uphold
obligations wi t h respect t o i ndigenous peopl es
resources][biological resources][, their derivatives][ and products] and/or traditionaleklygmvunder
international law;

(b) With the full and effective participation of the indigenous and local communities
concerned support and facilitate local, national and/or regional community protocols regulating access to
traditional knowledge taking into csideration the relevant customary laws and ecological values of
indigenous and local communities in order to prevent the misappropriation of their associated traditional
knowledge and to ensure the fair and equitable sharing of benefits arising fronilizadom of such
associated traditional knowledge;

(c) Ensure that any acquisition, appropriation or utilization of traditional knowledge in
contravention of the relevant [customary laws|,] [and]] community protocols [and/or associated access
and benefishaing licensing terms] constitutes an act of misappropriation;

(d) Ensure that the application, interpretation and enforcement of protection against
misappropriation of traditional knowledge, including determination of equitable sharing and distribution
of beneits, [shall][should] be guided, as far as possible and appropriate, by respect for the ecological
values, customary norms, laws and understandings of the holders of the knowledge;

(e) Encourage and support the development of community protocols [and/or acokss
benefitsharing licences] that [shall][should] provide potential users of traditional knowledge with clear
and transparent rules for access to traditional knowledge where associated traditional knowledge is shared
between: (i) indigenous and local commties spread across national boundaries; and (ii) between
indigenous and local communities with different values, customary norms, laws and understandings;

f Where such community protocols are developed with the full and effective participation
of indigenaus and local communities, give effect to such community protocols through an appropriate
legal framework;

(9) Community protocols in their efforts to prevent misappropriation of associated traditional
knowledge and ensure fair and equitable besb#iring musalso make efforts to respect, preserve and
maintain relations within and between indigenous and local communities that generate and sustain the
traditional knowledge by ensuring the continued availability of traditional knowledge for the customary
practce, use and transmission;
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(h) Consider relevant customary law and its potential application to access and
benefitsharing transactions in taking measures to raise awareness of access andhaemefiissues
[including through the use of access and beshfiring licences];

[ Parties [shall][should] ensure that users disclosdthigecountry of origin or the country
that has acquired the genetic resource in accordance with the Convention] [the country providing genetic
resources [within the meaning dfet Convention]] the identity of the indigenous and local communities
and evidence of [prior informed consent] [or approval and involvement], where available in applications
for intellectual property rights, product registration and plant variety protelctio

[0)] Parties [shal[Ehould] ensure that any benefits arising out of the misappropriation of
[genetic resources][biological resources][, their derivatives][ and products] and/or traditional knowledge
are directed as compensation towards the reléwaigenous and local communitie$ such traditional
knowledge and/or [genetic resources][biological resoufgetsieir derivatives][ and producty]

[2. Parties are encouraged to provide information on the indigenous community which has
the responsibity to identify the appropriate customary law expert relevant to an access and
benefitsharing transaction.]

[3. States [shall][shoul d] respect i ndigenous
laws, norms and protocols pertaining to [genetic resolibiel®gical resources][, their derivatives][ and
products] and associated traditional knowledge.]

[4. Lack of prior informed consent[, where required by national legislation or customary
laws or community protocols,] [shall][should] be grounds for [disifjoation][invalidation] in product
registration or grant of intellectual property rights. In such cases of [disqualification][invalidation] the
right to apply for the product registration or intellectual property rights vests with the [country providing
the resources][country of origin] or the holders of the traditional knowledge.]

D. TRADITIONAL KNOWLEDGE ASSOCIATED WITH GENETIC RESOURCES  *°
[Preambular paragraphs or principles
A.
The International Regime [should][shall] uphold the rights of indigeneoglps and local communities

to benefitsharing whenever there is use or access of their genetic resources and/or associated traditional
knowledge.

B.

Equitable sharing and distribution of benefits [should][shall] be guimerespect for the holders did
traditional knowledge as well as other relevant cultural, spiritual, ecological and economicalatues
including customary norms, customary laws and community protocols.

C.

In view of the inseparability of traditional knowledge and genetic resouncesagvolved biological and

cultural systems recognizes the interests of indigenous and local communities over genetic resources that
have developed as a direct result of their knowledge, innovations and practices and seeks to protect these
interests.

Y The title is without prejudicto the eventual scope of the international regime.
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D.

Genetic resources [should][shall] be interpreted in a holistic manner with regards to the provisions of the
Convention on Biological Diversity and will include a reproducible source, its functional units, excluding
commodities marketed as such rather thaa means of developing such units.

E.

Biological resources and traditional knowledge are inseparable, and this relationship must always be
taken into account whenever they are used. There may however be certain uses of biological resources or
traditional knowledge, where they are used alone, and this must also be taken into account in the
determination of benefit sharing schemes that may be availed of.

F.

The rights of States and indigenous and local communities over these resources must be atspected
times whenever they are used, taking into account the corresponding duty of nation States under the
United NationsDeclarationon the Rights of Indigenous Peoples to protect the exercise of these rights by
the indigenous and local communities.

G.

The Parties, in accordance with the principles of international law and their national legislation,
[should][shall] recognize the traditional forms of organization of each indigenous and local community.

H.

Emphasizingthat bothholders of traditional knowtlge associated with genetic resources and those
seeking access to such knowledgmefit from the availability of model clauses for potential inclusion in
material transfer agreements, since the usesumh clauses will raise legal certainty, may lower
transaction costs and wiltontributeto creating a level playing field between the holder of traditional
knowledge associated with genetic resources and those seeking access, when negotiating mutually agreed
terms. ]

Operative text

1.

[Option 1

Parties [shold][shall] take measures to encourage hofdes$ traditional knowledge associated with
genetic resources [and derivatives] and those seeking access to such knowledge to provide in their

mutually agreederms as appropriate, for the fair and equitableristgaof benefits arising from the
utilization of traditional knowledge associated with genetgource$and derivatives]

20 “ S ) .
The | anguage hol der of traditional knowl edge wi || be rev

communities reached during the sixth meeting of the Working Group on 8(j) cashiaiparagraph 4 of section 1 of the annex to

recommendation 6/3 of the Working Group on Arti@l¢ j ) and Related ProvisionWherée UNEP/ CBI

consent or authority of indigenous and local communities is required with respect to tehditiowledge associated with the

conservation and sustainable use of biological diversity, it is the right of indigenous and local communities, accdreling to t

customary law and procedures, to identify the relevant holders of their knowledge.
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Option 2

[Each Contracting Party [should][shall] take legislative, administrative or policy measures [to ensure] the
fair and equitble sharing obenefitsin accordancavith mutually agreed terms with indigenous and local
communities arising from the commercial and other utilization of:

[(@) Genetic resources/biological resources, [derivatives or products] when such a genetic
resouce/biological resources, [derivatives or products] has resulted from or been guided by or whose
[potential] use has been made apparent by a sharing of the traditional knowledge associated with genetic
resource$and derivativespf indigenous or local comunities or where indigenous or local communities
have collective rights to such genetic resoufaad derivativestinder national law;

(b) Genetic resourcefand derivativesjwhen they are integrally linked to the traditional
knowledge of the specifindigenous and local community regardless of whether or not such ILC own the
said genetic resour¢and derivatives]and]

(© Traditional knowledge associated with genetic resoufaed derivatives] when the
indigenous or local community has developeduartured such traditional knowledge includingem the
State, under national and international law, is the owner/holder of a genetic rg¢andrderivatives]

[2. The conditions for equitable sharing in the benefits derived from the use of trdditiomdedge,
innovations and practices associated with genetic resojameglerivatives[should][shall] be stipulated
in terms mutually agreed upon, in accordance with national legislation, including:

(a) Betweenindigenous and local communities arsgrs; or

(b) Betweenusers and the national or local authority of the [provider country][country of
origin], with the active participation of the indigenous and local communities involved, and prior
informed consent.]

[3. Traditionalknowledgeassociaté with genetic resourcgand derivativespf indigenous and local
communities accessed prior to thlmtry into force of the Convention on Biological Diversity
[should][shall] be subject to théenfernational regime oaccess and benegharing[Protocol:

(a) With all continuing benefits arising from the use of such traditional knowledge to be
fairly and equitably shared with the relevant indigenous and local community;

(b) With all new uses of such traditional knowledge arising after the entry inte @ the
Convention on Biological Diversit[should][shall] be subject tprior informed consenand mutually
agreed term negotiated with the relevant indigenous [peoples] and local communities concerned in
accordance with their community procedurestamary laws or community protocols;

(© In cases where the origin of the traditional knowledge associated with genetic resources
[and derivatives]s unclear, regional traditional knowledge funds [should][shall] be established under the
[international rgime onaccess and beneBharing[Protocol] and administered by the representatives of
indigenous and local communities and a fair and equitable share of the benefits arising from the use of
such traditional knowledge [should][shall] flow into such fuihds

[4. Parties [should][shall] take measures to address transboundary and shared traditional knowledge
associated with genetic resour¢and derivatives]In instances when more than one indigenous or local
community share traditional knowledge assodatéth genetic resourcdand derivatives]and an ABS
agreement is reached with one indigenous or local community, Parties may take measures to ensure that
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benefits are shared also with other indigenous or local communities holding the same traditional
knowledge. This however does not preclude indigenous and local communities that are the holders of the
shared traditional knowledge to enter into separate agreemerdascess and benesiharingwith the

users of such traditional knowledge under the superviof the Competent National Authority on the
condition that such agreements are-panlusive and do not adversely affect the rights, customary laws

or community protocols of other indigenous and local communities that share such traditional
knowledge.]

[5. Parties in consultationwith indigenous [peoples] and local communities [should][shall] develop
minimum conditions and standards fowtually agreed termselating to transboundary and shared
traditional knowledge associated with genetic resoliaed derivativesthat would have to be complied
with by users of such traditional knowledge when negotiatingually agreed termwith any of the
indigenous and local communities sharing such knowledge.]

6. Parties [should][shallfake measures to addss traditional knowledge associated with genetic
resourcegand derivativesthat is accesseith situ [as well asex sity including in databases, scientific
publications or libraries][, as well agenetic resourcefand derivativeslaccessedx sity] and the
[potential] sharing of benefits[, recognizing that indigenous [peoples] and local communities have rights
to such genetic resourcimd derivativeshnd traditional knowledge].

[7. Partiegshould][shall] take measures to ensure that besbfitring arrangements pertaining to [as
well as the protection of] traditional knowledgesociated with genetic resources [and derivatives]
[should][shall] recognize theights of indigenous and local communities to [free,] [prior informed
consent] [or approvaand involvement] and be subject to the customary laws of indigenous and local
communities at all times. The protection of traditional knowlegiggociated with genetic resour¢asd
derivatives] shall ensure that the traditional knowlealggociated witlgenetic resourcdand derivatives]
protected will remain to be vital and useful in thetiagay lives and cultural context of the indigenous
and local communities.]

8. [Subject to national legislation,] when addressing access to traditional knowkesiggaded with
genetic resources [and derivatives], Parties [should][shall] take administrative, legislative, or policy
measures to:

[(d) Recognize the traditional forms of organizatiorimafigenous and local communitiesca
to respect [and enforce] tha@ustomary laws, norms and protocols pertaining to such knowledge; and]

[(b) [Ensure] that [free,] [prior informed consent] [or approval and involvement] and mutually
agreed terms oindigenous and local communiti@se respected when such knowledgedseased or
used.]

[9. Parties[should][shall] with the full and effective participation of the indigenous and local
communities concerned, support [and facilitate] the development, implementation [and compliance] of
local, national and/or regional comnityn protocols [regulating] access to traditional knowledge
associated with genetresourcegand derivatives]taking into consideration the relevant customary laws
and ecological values relevant for conservation and sustainable use of biologicalydofargiigenous

and local communities [in order to prevent the misappropriation of their traditional knowledge associated
with genetic resourcdand derivatived]]

10. Each [Contracting] Party [should][shall] include a requirement in national legeslatolicy, or
administrative measures that mutually agreed terms should be developed [at the community level] when
traditional knowledgeassociateavith genetic resourcdand derivatives]s [accessed or used].
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11. Parties [should][shall] [establish mextisms or procedures] in consultation with all relevant
stakeholdersin particularindigenousand local communities, to provide information to potential users of
traditional knowledge associated with genetic resources [and derivatives] concerningansightisers
regarding access to traditional knowledge associated with genetic reJamaterivativeshnd benefit
sharing arising from the use of such traditional knowledge.

[12. Parties [shouldBhal] ensure the application of measures and besttioes to respect the rights
of the holders of traditional knowledge associated with genetic resqarzkderivativesin research.]

[13.  Parties[should][shall] collectively establish a procedure for identifying and regularly reviewing
access and befiesharing related codes of conduct and guidelines that constitutpraeste, including
for research related to traditional knowledge associated with genetic redantegrivatives]

[14. Parties [should][shall] take measures to encoutagdeas of traditional knowledge associated

with geneticresourcegand derivativeshnd those seeking access to such knowleden establishing
mutually agreed terms, to consider, including in these terms model clauses developed in accordance with
paragraph5 below.]

[15. In order toenhancdegal certainty, lower transaction costs and promote equality in negotiations
of mutually agreed terms, the Parties [should][shall] establish a procedure for development of model
clauses for traditional knowledge assteih with genetic resourcefand derivatives] with the
involvement of representativesiafligenous and local communitigs

[16.  Parties [should][shall] designat@e or morecompetent national authoritiegho [should][shall]

guide and link potential useof traditional knowledge associated with genetic resources [and derivatives]
to the relevant [indigenous or local community [authorities]] identified byitkéggenous and local
communitiesand, where necessary, offer support for the establishmenindiggnous and local
community authority] for the purposes opfior informed conseifjor approval and involvement] and
mutually agreed termdy providing adequate information on the rights infligenous and local
communitiesand legal, administrative pol&s governing grior informed consetjbr approval and
involvement] ofindigenous and local communitiegen access to traditional knowledge associated with
genetic resources [and derivatives] is sought, taking into account the customary laws, community
procedures and/or community protocols where they exist. Competent National Authorities should also
inform users regarding their obligations [regarding berséigring] arising out of the use of traditional
knowledge associated with genetic resources [andalies].]

[17. In accordance with the traditional forms of organization of each indigenous and local community,
such communitieshall definethe appropriate [authorities] and entities to serve as interlocutors in order
to grant, or not, access to anceus traditional knowledge, innovations and practices associated with
genetic resources [and derivatives].]

[18. [EachParty [should][shall] respect, recognize and protect the collective rights of indigenous and
local communities within its jurisdictiorottheir traditional knowledge associated with genetic resources
[and derivatives]and shall establish an appropriate regulatory framework to effectively protect and
implement their rights.] Until, and to the extent such policies and measures have nuitiegrace, the
Party[should][shalllnonetheless uphold its obligations underrdggme]

[19. Partiegshould][shall] include a requirement in national legislation or policy meairessure]
[prior informed consent] [or approval and involvenjeamid/or mutually agreed terms of indigenous and
local communities by the relevaimdigenous and local communiguthorities in accordance with their
customary laws, community protocols and commulatyel procedures before access is granted to:
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@ Gendic resourcegand derivativesivhen the indigenous or local community has rights to
such genetic resourcfand derivativestinder national and international law, and

(b) Traditional knowledge associated with genetic resourfaasl derivatives] when the
indigenous or local community has developed or nurtured such knowledge.]

[20. If [prior informed consehfor approval and involvement] is granted, this shall be documented in
mutually agreed termgas agreed with thenational competent authoritwith the participation of
indigenous and local communities concernedjtf the indigenous [people] or local community
concerned].]

[21.  Parties $hould[shall]:

@) Ensure that any access to and use of traditional knowledge associated with genetic
resource$and derivatives$hall be based on the [prior informed consémtlapproval and involvement]
of indigenous and local communities who are the holders of such knowledge

(b) Make available all relevant information in order to facilitate the effectivegyaation
andprior informed consentf indigenous and local communities in any agreeroardaccess and befit -
sharingrelating to their traditional knowledge associated with genetic resolawdsderivatives] This
provision shall not undermine the intst of the applicant regarding confidential business information
approved by theompetent national authorijty

(© Ensure that any documentation of traditional knowledge associated with genetic
resourcegand derivativespf indigenous and local commur@s should be subject to the [prior informed
consentJor approval and involvemendlf the indigenous and local communities;

(c)bis Ensure that the documented traditional knowledge associated with genetic rendces
derivativesl]is safeguarded and doaot enter the public domain

(d) Ensure that decisions regarding access to traditional knowledge associated with genetic
resources[and derivativesmade by indigenous or local communities authorities established in
accordance with their customary nantaws or community protocols or otherwise appointed by them in
accordance with national law are made available to other relevant stakeholders;

(e) Require thatmutually agreed term@ddress scope of use of traditional knowledge
associated with geneticesources[and derivatives] and that substantially new or changed uses of
traditional knowledge associated with genetic resoyaes derivativespeyond the intended use of what
has been consented pyior informed conserdnd agreed to undenutually ageed termsare subjected to
new prior informedconsentand mutually agreed termsom the indigenous and local communities who
are the holders of such traditional knowledge.]

22. Theimplementatiorof this [Protocol]fegimg [should][shall] not restricthe exchange of genetic
resourcegand derivativeshnd traditional knowledgassociated with genetic resourd¢asd derivatives]
among indigenous and local communities for traditional purposes.

23. Parties [should][shall] also [establish mechanismsrtsure][encourage] that users of traditional
knowledge associated with genetic resoufees derivativesjulfil their obligations regarding access to

and benefit sharing arising from the use of traditional knowledge associated with genetic resources [and
derivatives].
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[24. Each Contracting Party [should][shall] include a requirement in national legislative, policy, or
administrative measures that:

(@) Access to traditional knowledge associated with genetic resolandsderivativesjis
based on mutuallagreed terms;

(b) Mutually agreed terms should be developed at the community level; and

(© Mutually agreed terms address access to, uses of, and benefit sharing arising from the use
of the traditional knowledge associated with genetic reso{asoesdeivatives] ]

[25. Parties [through their appropriateompetent national authoritlegshould][shall] consult
indigenous and local communitiesegarding their rights associated with genetic resouifeesl
derivatives]and traditional knowledgassociated ith genetic resourcdand derivativesincluding:

@) In the development of a national strategy, legislation, policies, administrative measures or
regimes on access and bensfiaring;

(b) Appropriate consultative arrangements such as national consultabmmittees
comprising relevant stakeholders shall be established.]

[26.  An internationally recognizedcertificate of compliancdshould][shall] establish that genetic
resources/biological resources, [derivatives and products] and traditional knovelssiggiated with
genetic resourcefand derivativeshave been duly acquired. Each party, upon req{ssbuld][shall]

issue a certificate of compliance with international legal effectiveness and applicability that certifies that
genetic resources/biologit resources, [derivatives and products] and traditional knowledge associated
with genetic resourcdand derivativeshave been acquired in accordance with the laws of the [provider
countryJcountry of originjand theprior informed consemf relevant imligenous or local communities.

The certificate shall denote who the [hold@@[providers] of relevant genetic resources/biological
resources, [derivatives and products] and traditional knowledge associated with geneties¢and
derivatives]are as documented mutually agreed termdhe certificate shall denote whether there is
traditional knowledge associated with a genetic resoame derivativespnd the name and location of
relevant indigenous [peoples] and locammunities.]

[27.  For trackingaccesgo traditional knowledge associated with genetic resoJeres derivatives]
the certificate shall include but not be limited to the following minimum information:

(@) [Licensing] terms, including permitted useslamstrictions of use, for:
1 Research not aiming at commercialization
1 Research and development aiming at commercialization; and
1 Commercialization;
(b) Conditions of transfer to third parties including [licensing] terms;
(©) Evidence that [prior informedonsent] [or approval and involvementhnd mutually
agreed terms have been fulfilled when traditional knowledge associated with genetic resources [and their

derivatives] has been accessed, in accordance with the national legislation, regulation [and/or
requrements of the country of origin of such resources [and derivatives]].]
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Definitions %

[1. The term“indigenous and local communitiesefers to either or both of the entities which the
term describes, within the definition given by national legislatiot international commitments

2. Associatedraditional knowledge means knowledge, innovations and practices of indigenous and
local communities embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity hat are:

(@) Associated with am situgenetic resource; and
(b) Notin the public domain.
3. For the purposes of theternational regimenoncommercial research shall be understood as

research with the goal of adding knowledge to the public domain, witlestrictions or proprietary
ownership.]

% Discus#on on definitions was left in abeyance both as regaugbntent and placement and will occur at the next meeting of
the Working Group.
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E. Capacity

1. The [Protocd[international regime]recognizes the importance of capadityilding for the
effective implementation of its provisiofisParties[shall[should] cooperate in the development and/or
strengthening of human resources and institutional capacities in access and-dbemefi, for the
purpose of the effective implementation[tfie Convention and] [thisHrotoco][International Regime]]

in developing country Parties, in particular thastedeveloped countriemd small islands developing
States among them, and Parties with economies in trandittopugh new and additional fundifg,
including through existing global, regional, subregional and national institutions and organizatices and
appropriate, through facilitating the involvement of other relevant stakehdidehsding the private
sector,]Jand in that respect promote coordination of relevant capdeitglopment initiatives at all levels

2. For the purposes of implementingaragraph 1 above, in relation to cooperation, the needs
identified at the national level ldeveloping country Partidkemselvesin particular the least developed
countriesand small islands developing States among them, and Parties with econonaesitioty for
financial resources and access to and transfer of technology andhkmown accordance with the
relevant provisions of the Convention, shall be taken fully into account for access anddbemiafd.

3. Developing country Partiegjin particular the least developed countriasd small island
developing States among them, and Parties with economies in transition,] [shall] [should] [could] identify
their national needs and priorities, including those of indigenous and local communitieswitaltland
effective participation, where applicable, througgttional capacityselfassessments [including through
established mechanisms]s the basis for capacity development/capacity building measures, and [shall]
[should] providethis information[to the financial mechanism of [the international regime] [this Protocol]
and]to the Secretariat for distribution through tiearinghouse mechanism of the Convention.

4, Parties [shall][should] undertake [special] capabityiding measures fdaechnolay transfer and
cooperation[, in accordance with the relevant provisions of the Convention[, in particular with
Articles 8(j), 12, 13, 16, 17(2) and 18(4) of the Convention]][, taking into account the needs of developing
country Partiesin particular theleast developed countriesid small islands developing States among
them, and Parties with economies in transifion

[5. [Parties shall cooperate through capabityiding programmes for][Measures in accordance with
paragraph 1 may focus on]:

@ Developmentand implementation ofdomestichationa] [laws regarding access and
benefitsharing [and other relevant] [legislation]ipon request of the interested PRrty

(b) Development and training of national competent authorities

(©) [Training of patent examinerdor the studyof patent applications related to genetic
resourcestheir derivatives and associated traditional knowledge, innovations and practices, particularly
thedetermination of the state of the art, so as to guardmeegghts of countries of origiandindigenous
and local communities;]

(d) [Progranmes to suppor the required institutional delopments in eackcountry,
especially developing countries, for the plementation of the commitments estaldighin this
internationakegime, including certificat of compliance and disclosure of origin

(e) Training in negotiations including on contractual arrangements;

%2 Sentence possibly to be considered as preambular text.
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activities;
(9)
(h)
(i)
()
(k)

(1
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Employment of best available communications tools and intéasd systems for ABS

Development and use of valuation methods;

Bioprospeting, associated research and taxonomic studies;

ABS compliance management;

[Monitoring and enforcing compliance];

Enhancing the contribution of access and besbfiring activities to the conservation
and sustainable use of biodiversity;

Developing and mhancing synergies and coordination of capacity building initiatives at
national, regional and international levels;

(m)  [Training in tracking the use of biological resources and genetic resources across sectors,
including understanding cases of biopiracy digitalization of biodiversity.]
[6. Capacitybuilding measures [shall] [may] include, but not be limited to:

@) For Governments

(b)

limited to:

(i)

(ii)

(iif)

(iv)

[Capacity to conservandsustainably usgenetic resources [, their derivatives]d
promote theiassociatedraditional krowledge]

[Capacity to identify, assert and protdtheir] different forms ofintellectual
property rightgelating to their genetic resources

[Capacity to promote theustainableuse of genetic resources and traditional
knowledge[associated with genietresourcesfor [conservation and sustainable use
of biodiversity and] socioeconomic developmentwith the participation and
involvement of indigenous and local communitissappropriate;]

Capacity to ensure communication, education and public awaregardingaiccess
and benefisharing;

Capacity requirements adcademia andesearchinstitutions may include but not be

(i)

(ii)

(iif)

Capacity for curriculum development, training, research and technical support and
institutional c@acity for accessral benefit sharing [and biodiversity];

Capacity to usentellectual propertysystemp other alternatives including open
source licences,] and [communitypublic-privatd partnerships in the
commercialization of research resfjlisnd study their possiblenpacts on realizing
benefit sharing];

Capacity to increase collaboration and understanding between researchers and
indigenows and local communities, including the rights of indigenous and local
communities, their customary laws and practices;
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(© Capacityrequirements of thprivate sector may include but not be limited to:

(iy Capacity for bioprospecting and to ensure best praaticess and beneBharing
processes and agreements jugor informed consent, mutually agreed termasd
benefitsharing

(i) Capady to identify and utilize business opportunities that arise from being ABS
compliant

(i)  Differentiated capacity development for different kinds of businesses relating to
access and benesharingwhich include contract negotiation, product development,
creating gooevalue chains, access to markets and sustainable management and
utilization of natural resourcgs

[7. Parties [shall][should] take measures to strengtheinere necessarythe capacity of ABS
stakeholders

(a) To participate in the developmeat [sectoral] model clauses|, contracts, arrangements
and/or agreements,] and inventories/catalogues of typical utilizations of genetic resources [and
derivatives] in accordance with <cross reference to operational provision on development of model
clauses; and

(b) To make use of model clauses|, contracts, arrangements and/or agreements,] and relevant
inventories/catalogues developed in accordance with <cross reference to operational provision on model
clauses>. |

8. Parties[shall[should] undertake spmal capacitybuilding measures for indigenous and local
communities on the basis ahe needs identified with the full and effective participation of indigenous
andlocal communities, particularly indigenous womgFhese capacity building measuresifatigenous
and local communities [shall][should] include, but not be limited to:

@) Capacity to conserve, sustainably use and promote their traditional knowlkestggated
with genetic resources [and derivatives];

(b) Capacity to identify, assert and sgbiard their rights over their traditional knowledge
associated with genetic resources [and derivativefje context of negotiation and implementation of
ABS agreements

(© Capacity to develop antinplement and/orenforce community protocols relatirtg
access tdgenetic resources [and derivatives] and] [associdiedi]tional knowledgdassociated with
genetic resources [and derivatives]];

(d) Capacity to document their traditional knowledggsociated with genetic resources [and
derivatives] including the capacity to enforce their rights over the process and outcome of such
documentatiop whenever appropriate];

(e) Capacity toensure the protection dfatabage] of traditional knowledgassociated with
genetic resources [and derivativégim unauhorized usg

() Capacity to ensure communication, education and public awareness regaing and
benefitsharing

(9) Capacity in accordance with Acte 8(j) [and 10(c)] of the Convention on Biological
Diversity to promote the wider application dhdigenous knowledge, innovations and practices

I ..
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[associated with genetic resources] [and derivativeg] actively involving indigenous and local
communities with their consent in the planning and implementation of 'Research and Training'
(Article 12), 'Pultic Education and Awareness' (Art 13), 'Exchange of Information' (Art 17.2) and
"Technical and Scientific Cooperation' (Art 18.4)

(h) Increasing the understanding of tli@portance of theleconomics of biodiversity and
ecosystem services and to integrétem in workable benefgharing schemes that are beneficial to
indigenous and local communities;

(1) Supportthe utilization of methodologies for the valuation [bfological andl genetic
resources[and derivatives] and traditional knowledggassociatedwith genetic resources] [and
derivatives]

0) Develophuman resources and institutioalpacityof indigenous and local communities
to undertake research and development activities related to genetic re$andcteir derivativesand
traditional knovledge[associated with genetic resources] [and derivatiasihe local level, including
[through] technology transfdiand] [of] biotechnology, in accordance with the relevant provisions of the
Conventionj

(K) [Supportcapacity[of the indigenous antbcal communitiesto undertake measures to
monitor andenforcd compliance withthis Protocol]fhe international regimecommunity procedures,
customary law®r community protocol®f indigenous and local communitiesth regard to access and
benefit sharing and contracts based on mutually agreed t¢rf@ 8BS compliance management.]

[9. There shall bea fundfinancial mechanisnto support capacithuilding prograrmes with the
objectives described abqvéaking into account thatapacity should be tengthened at systemic,
institutional and individual levslfor all key areasThis fund will be established withisix months
following the entry into force of this Protodwmiternational regimeand will be constituted by
contributions from developed gntry Parties and from other interested stakeholders.]

[10. The Parties [shall] [should] take the appropriate measures with regard to donors and other
relevant organizations as well as within the Governing bodies of the relevant international funding
mechaisms|[, funds and bodies] including the Global Environment Facility to ensure [due consideration
be given to] the provision of financial resources for capacity building programmes including resources to
indigenous and local communities to implement thein capacitybuilding strategies and mechanisms.]
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Annex |l

PROPOSALS FOROPERATIONAL TEXTSLEFT IN ABEYANCE FOR CONSIDERATION AT
THE NEXT MEETING OF THE WORKING G ROUP

A. PROPOSALS ON FAIR AND EQUITABLE SHARING OF BENEFITS

1. In considering financial resirces for the implementation of this Protocol, the Parties shall take
into account the provisions of Article 20 of the Convention.

2. The financial mechanism established in Article 21 of the Convention shall, through the
institutional structure entrustewith its operation, be the financial mechanism for this Protocol.

3. Regarding the capacHyuilding referred to in Article XX of this Protocol, the Conference of the
Parties serving as the meeting of the Parties to this Protocol, in providing guwiimeespect to the
financial mechanism referred to in paragraph 2 above, for consideration by the Conference of the Parties,
shall take into account the need for financial resources by developing country Parties, in particular the
least developed and tkenall island developing States among them.

4, The guidance to the financial mechanism of the Convention in relevant decisions of the
Conference of the Parties, including those agreed before the adoption of this Protocol, shall apply, mutatis
mutandis, ® the provisions of this Article.

5. The developed country Parties may also provide, and the developing country Parties and the
Parties with economies in transition avail themselves of, financial and technological resources for the
implementation of therovisions of this Protocol through bilateral, regional and multilateral channels.

6. There shall be a fund for the provision of financial resources to developing country Parties for
purposes of the Protocol on a grant or concessional basis. The furmbngtituted by donations from
developed countries, among other contributions, and shall function under the authority and guidance of,
and be accountable to, the Conference of the Parties serving as the meeting of the Parties to this Protocol.
The operatins of this fund shall be carried out by such institutional structure as may be decided upon by
the Conference of the Parties serving as the meeting of the Parties to this Protocol at its first meeting.

B. PROPOSALS ON ACCESS
Annex XX

Subsidiary Access Pocedure?®®

General Provisions

1. Contracting Parties have sovereign rights over their natural resources and the authority to
determine access to [genetic resources][biological resources][, their derivatives][ and products] rests with
the national governmés

2. Access to associated traditional knowledge shall be subject to the free prior informed consent of
indigenous and local communities.

23 This subsidiary procedure used as a reference (i) thedetain Biosafety; (ii) the Bonn Guidelines; (iii) tmeport of the
seventh meeting of the Working Group (UNEP/CBIB-ABS/7/8); and (iv) the Mexican submissions for operative text.

I ..
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3. Each Party shall ensure that users of genetic reso(ioc@sgical resources] [their derivatives]

[and productsand/or associated traditional knowledge under its jurisdiction comply with the national
legislation of the countries of origin of such resources and/or traditional knowledge or of the Parties that
have acquired the genetic resources, their derivativégparducts in accordance with the Convention,

when accessing and/or using such resources, their derivatives and products and/or associated traditional
knowledge.

4. The subsidiary access procedure shall be available onlyCémtracting Parties that have
implemented in their national framework measures securing the fair and equitable benefit sharing as
referred in Articles XX and XX.

5. Subject to national laws, the subsidiary access procedure may be available for applications made
by nationals of theountry of origin

6. For Parties with no ABS framewarthe subsidiary access procedure is intended as a transitory
mechanism. For Parties with an ABS framework, the subsidiary access procedure may act as an incentive
to accelerate the implementationtiog Protocol.

Submission of applications

7. Access applications shall be submitted, in writing, to fadonal competent authority of the
country of origin The application shall contain, atranimum,the following information:

(a) Legal entity and affiltion of the applicant and/or collector and contact person when the
applicant is an institution;

(b)  Type and quantity of genetic resources to which access is sought;
(c) Starting date and duration of the activity;
(d)  Geographical prospecting area;

(e) Evaluation ofhow the access activity may impact on conservation and sustainable use of
biodiversity, to determine the relative costs and benefits of granting access;

f Accurate information regarding intended use (e.g.: taxonomy, collection, research,
commercialization)

(g) Identification of where the research and development will take place;

(h)  Information on how the research and development is to be carried out;

0] Identification of local bodies for collaboration in research and development;

()] Possible third party involvement

(k) Purpose of the collection, research and expected results;

0] Kinds/types of benefits that could come from obtaining access to the resource, including
benefits from derivatives and products arising from the commercial and other utilization of the genetic

resource;

(m) Indication of benefisharing arrangements;



UNEP/CBD/WGABS/8/8
Page80

(n) Budget;
(o)  Treatment of confidential information;

(p)  The prior informed consent of the owner or tenant of the land where the resource is
located.

8. Contracting Parties shall ensure that there is a legglirement for the accuracy of information
provided by the applicant.

Acknowledgement of receipt of application

9. The national competent authority of the country of origihall acknowledge receipt of the
application, in writing, to the applicant withithirty] days of its receipt.

10. The acknowledgement shall state:
(a) The date of receipt of the application;

(b) Whether to proceed according to the domestic regulatory framework abthmry of
origin or according to this subsidiary access procedure.

11 The domestic regulatory framework referred to in paragraph 8 (b) above, shall be consistent with
this Protocol.

12. A failure by thecountry of originto acknowledge receipt of a notification shall not imply its
consent to an intentional transboundargvement.

Decision procedure

13. Within [60] days of the date of receipt of notification, th&tional competenauthority of the
country of origin shall communicate to the applicant, in writing, the request of any additional relevant
information. incalculating the time within which the national competent authority of the country of
origin is to respond, the number of days it has to wait for additional relevant information shall not be
taken into account.

14. Within [270] days of the date of receipf notification, the National Competent Authority of the
Country of Origin shall communicate, in writing, to the applicant and to the Access and Benefit €learing
House the decision:

(a) Approving the access application;

(b) Denying the access application;

(© Informing the notifier that the period specified in this paragraph is extended by a defined
period of time.
15. A decision under paragraph 14 above, shall set out the reasons on which it is based, and shall
clearly establishinter alia:

(a) The identificationof the resources that are being accessed;

(b) The permitted uses, including the obligation to submit a new application in case of
changes of intent;

(© Provisions regarding the use by third parties, including the obligation of third parties to
abide and respettte original access conditions;
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(d) Any additional conditions required to secure compliance.
16. A failure by the Party of import to communicate its decision within [one hundred and eighty]
days of the date of receipt of the notification shall not implgatssent.
17. Decisions under paragraph 14 above shall be registered in a national database that shall be
updated periodically in the Access and Benefit Clearing House Mechanism.

18. The National Competent Authority, before taking the decision undegmh 14 above, shall
verify that the applicant has concluded, in writing, mutually agreed terms. Such mutually agreed terms
shall includejnter alia:

(@) Provisions on the fair and equitable sharing of benefits, subject to article XX;

(b) Provisions regardinghe use by third parties, including the obligation of third parties to
abide and respect the original access conditions;

(© A clause on the settlement of disputes.

19. If access is sought to associated traditional knowledge, the National Competent Aubletoity,
taking the decision under paragraph 14 above, shall verify that the relevant traditional and local
communities have:

(a) Granted their previous informed consent;

(b) Entered into mutually agreed terms in relation to benefit sharing.

20. Following a deision under paragraph 14 (a) above, thdonal competent authorighall issue a
certificate of compliance in accordangih Articles XX and XX.



