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SUBMISSIONS FROM PARTIES AND OTHER GOVERNMENTS

AUSTRALIA [13 July 2007]
[SUBMISSION: ENGLISH]

Request for further views on the matter coveredrygle 27 of the Protocol, in particular, with
respect to approaches and options identified iticgez| to VIII of the working draft, contained Annex
Il of the report of the third meeting of the Oparded Ad Hoc Working Group of Legal and Technical
Experts on Liability and Redress

Article 27 of the Biosafety Protocol requires a qass to be adopted to appropriately elaborate
international rules and procedures in the fieldliability and redress for damage resulting from
transboundary movements of living modified orgarsgirMOs), analysing and taking due account of the
ongoing processes in international law. It does meguire the establishment of a liability regime.
Noting Annex Il to UNEP/CBD/BS/WG-L&R/3/3 and Auatra’s May 2005 submission, Australia
believes that a precise definition of damage remdhe key issue. Only after damage is properly
understood will it be possible to consider the niecany rules and procedures. Australia belighes
consideration of damage in the context of Articled the Protocol should not extend to traditional
damage, but be limited, in accordance with Articlesand 4 of the Protocol, to damage to the
conservation and sustainable use of biodiversity.

Damage

Australia believes that a clear, common and predegnition of damage is the key issue in the
consideration of liability and redress under Adi@7 of the Protocol. With respect to the operatio
components for the definition of damage, Articleantl 4 of the Protocol explicitly limit the appltan

of the Protocol to ‘effects on the conservation andtainable use of biological diversity, specifica
focusing on transboundary movement’. For thiseaagdustralia believes that consideration of damage
in the context of Article 27 should be limited tonservation and sustainable use of biodiversity.

Limitation of the scope of ‘damage’ to the conséiormand sustainable use of biodiversity is esaéfti
ensure that any elaboration of liability and redrascurately reflects the scope of both the CBDthad
Protocol. Adopting language consistent with theDC&nd the Protocol will keep any elaboration of
liability and redress in line with the overarchiimgention of the biological diversity regime, whighill
thereby prevent ambiguity in application.

It would also be desirable to consider a threslsolch as ‘significant’ or ‘serious’. Australia netthat
operational text 1 (Annex Il, p.31) is a good staytpoint for discussion of this threshold issue.

We would then need to carefully consider how to snea the negative impacts of damage to biological
diversity that can be quantified and monetisedibaitable to a person or legal entity, and are gatsed

as damage by the applicable law. The valuatioanyf damage to conservation and sustainable use of
biological diversity can be complex and difficidgpecially where there is a lack of ecological dathe

cost of restoration or rehabilitation of biologicdiversity to baseline conditions is one approach.
However, nothing can be advanced in the discusalmout valuation until the scope and nature of
damage are clearly understood. We are also coageonensure that any measures used for the vatuati
are practical and do not impose costs dispropat@to the seriousness of the event.
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Specific comments on Annex 11
Australia provides the following specific commentsAnnex Il to UNEP/CBD/BS/WG-L&R/3/3.
Annex Il

Synthesis of proposed operational texts on approaeb and options identified pertaining to
liability and redress in the context of Article 270f the Biosafety Protocol.

l. POSSIBLE APPROACHES TO LIABILITY AND REDRESS
A. State responsibility

Australia considers that State responsibility wolkdinappropriate, as States are often not directly
responsible for importing or exporting LMOs. Waeuttbsupport Operational text 2.

B. State liability

Australia considers that State liability would beappropriate, as States are often not directly
responsible for importing or exporting LMOs. Weutb support Option 3 (no State liability).
Australia could not agree to Option 1 (Primary &tiability) or Option 2 (Residual State liabiliiy
combination with primary liability of operator).

C. Civil liability

Australia does not support Operational text 1. ifedén of damage should not extend to traditional
damage, but be limited, in accordance with Articlesand 4 of the Protocol, to damage to the
conservation and sustainable use of biodiversity.

Depending on the precise definition of damage, walist suggests the following alternative

operational text!Civil liability is appropriate for damage to theonservation and sustainable use of
biodiversity”.

D. Administrative approaches based on allocation of &is of response measures and
restoration measures

Australia reserves comment on this item.
. SCOPE
A. Functional scope

In accordance with Article 27, Australia believlge functional scope should be specifically limited
to damage resulting from transboundary movemehiis.

Operational texts 7, 8, 10 and 14 seem usefuligncibntext.
B. Geographical scope
Australia considers that geographical scope, im@zce with Articles 3(k), 24 and 27, can only be

within the national jurisdiction of Parties. Hovegythe elaboration of rules and procedures in the
field of liability and redress could lead to thepaosition of burdens on non-Parties, which are
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tantamount to obligations. Such an effect woukhdly be prohibited by Article 34 of the Vienna
Convention on the Law of Treaties. Operationak texseems compatible with the jurisdictional
scope of the Protocol.

C. Limitation in time

Limitation in time and amount will be important making sure that any rules and procedures are
relevant and workable.

Depending on the scope and precise definition ofadpe, Australia suggests alternative operational
text: “The rules and procedures should apply after thewy appropriately elaborated and
implemented by Parties”.

D. Limitation to the authorization at the time of the import of the LMOs
Australia reserves comment on this item.
E. Determination of the point of the import and exportof the LMOs

In accordance with Articles 3(k) and 27, Austrdiiglieves the transboundary movement of LMOs
(the determination of the point of the import angp@t of the LMOs) should be defined as “the
movement of a living modified organism from onet?&o another Party”.

Operational text 5 seems useful in this context.
F. Non-parties

Noting the relationship of the Protocol to non-Rertunder Articles 3(k) and 24, Australia would be
concerned with any steps to impose direct or imtlireeasures on non-Parties. Australia does not
support operational texts 1 to 5.

Il DAMAGE
A. Definition of damage

Definition of damage should not extend to tradiéibdamage, but be limited, in accordance with
Articles 1 and 4 of the Protocol, to damage todbeservation and sustainable use of biodiversity.
Such an approach would be consistent with the osfeireg intention of the biodiversity regime.

However, Australia notes that many of the propaseds in Part 1ll A of Annex Il seem to adopt
language from other liability regimes. This is inappropriate in light of the differerdclus of the
biodiversity regime—whereas these other regimepgrtirto cover all deleterious effects arising
from the relevant hazardous substance, the Comrerstnd Protocol focus on the protection of
biodiversity, including from LMOs. Elements of dage such as damage to property are therefore
not relevant in the biodiversity context.

1/ The Protocol on Liability and Compensation fornizye Resulting from Transboundary Movements of
Hazardous Wastes and Their Disposal and the 196ibdad to Amend the 1963 Vienna Convention on Civil
Liability for Nuclear Damage.
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A bis. Damage to conservation and sustainable usef diological diversity or its
components

When considering damage to biodiversity, it woukkbabe desirable to consider a threshold such as
‘significant’ or ‘serious’. Australia notes thaperational text 1 (Annex Il, p.31) is a good stagti
point for discussion of this threshold issue.

B. Valuation of damage to conservation of biologicaligtersity/environment

The valuation of any damage to conservation andasable use of biological diversity can be
complex and difficult. We prefer operational teéktwhich suggests as a measure the value of
restoring biological diversity to baseline condigo and then adding to that any additional
compensation where baseline conditions cannot b®resl. This option has the flexibility of
tailoring the approach and the valuation involvedthie individual circumstances. We are also
concerned to ensure that any measures used fwathation are practical and do not impose costs
disproportionate to the seriousness of the event.

C. Special measures in case of damage to centres oigor and centres of genetic diversity
to be determined

Australia supports operational text 2: “Valuatioh damage will relate to the conservation and
sustainable use of biological diversity, with n@sijal measures for centres of origin and centres of
genetic resources”.

D. Valuation of damage to sustainable use of biologitadiversity, human health,
socio-economic damage and traditional damage

Valuation of damage should not extend to traditiaemage, but be limited, in accordance with
Articles 1 and 4 of the Protocol, to damage todtweservation and sustainable use of biodiversity.

E. Causation

Australia believes it is essential that a causé tie established between the damage and thetgctivi
We reserve comment on the operational text.

V. PRIMARY COMPENSATION SCHEME

1. Possible factors to determine the standard of liabty and the identification of the liable
person

2. Standard of liability and channelling of liability

3. Exemptions to or mitigation of strict liability

4. The provision of interim relief

5. Recourse against third party by the person who isdble on the basis of strict liability
6. Joint and several liability or apportionment of liability

7. Limitation of liability
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8. Coverage of liability
Australia reserves comment on specific operatitesl

Liability should be assigned to the party whiclbést placed to prevent the circumstances givirgy ris
to damage. While States generally have a regylatde in the context of the Biosafety Protocol,
they are often not directly responsible for impugtior exporting LMOs as this is usually a
commercial transaction between importers and egparor between research institutions. For this
reason Australia considers that neither State respitity nor State liability would be appropriate
for consideration in relation to Article 27 of tReotocol.

With respect to the standard of liability, Austealtould not support an absolute or strict liability
regime. Absolute and strict liability are generaléserved for situations where activity is ultra-
hazardous. This ordinarily relates to the seriegsrof the harm. There is nothing to suggestttieat
transboundary movement of LMOs within the scopeha Protocol will fall into that category.
Thus, consideration of a fault based standardatfility with relevant exemptions would be more
appropriate.

V. SUPPLEMENTARY COMPENSATION SCHEME
A. Residual state liability

Australia does not consider that residual Stateilitg would be appropriate. We do not support
operational texts 1 to 5.

B. Supplementary collective compensation arrangements

Australia considers it premature to consider th&aldishment of compensation arrangements.
Before we can develop a view on this, agreementis\é@ be reached on damage and the form of
liability.

VI. SETTLEMENT OF CLAIMS

A. Inter-State procedures (including settlement of digutes under Article 27 of the CBD)

®

Civil procedures

C. Administrative procedures

D Special tribunal

E. Standing/right to bring claims

Australia reserves comment on settlement of claifV@ note that consideration should be given to
dispute-settlement procedures of the CBD.

VII. COMPLEMENTARY CAPACITY BUILDING MEASURES

Australia considers existing capacity building mgas as appropriate. We note operational text 2
seems a reasonable starting point in this context.
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VIIl.  CHOICE OF INSTRUMENT

Australia does not support a strict or legally-timed liability regime, but favours the COP
elaborating guidelines to national legislationion-binding fault-based civil liability.

CANADA [28 August 2007]
[SUBMISSION: ENGLISH]

Cartagena Protocol on Biosafety
Government of Canada — Submission August 2007

Request for Parties, other Governments, relevant ternational organizations and
stakeholders to submit further views on the matteicovered by Article 27 of the Protocol, in
particular with respect to approaches and optionsdentified in sections | to VIII of the
working draft, contained in annex Il of the presentreport, preferably in the form of
proposals for operational text.

At the end of the Third meeting of the Open-endatl Hoc Working Group of Legal and Technical
experts on Liability and Redress in the Contexth&f Cartagena Protocol on Biosafety, the Working
Group invited Parties, other Government, relevatgrnational organizations and stakeholders to gubm
further views on the matter covered by Article 27he Protocol.

In response to this request, Canada is puttingduhihe following submission in the form of opevatl
text. Canada continues to explore the potentialitsm@f various international liability and redress
mechanisms and submits this proposal, without greguto its final position, with a view to stimuilag
discussion.

Canada’s submission is consistent with a voluntadninistrative approach to addressing damage to
conservation of biodiversity. This approach tdilidy and redress, which is based on the pollyizy-
principle, allows for rapid redress and efficieestoration of damages—two components which are
essential when it comes to the conservation ofibeudity.

For Consideration by the 4" Meeting of the Open Ended ad hoc Working Group otiability and
Redress

Recalling that both the Preamble and Article 3w Convention on Biological Diversity affirm the
sovereign rights of states over their biologic&kdsity,

Recalling the objective of the Biosafety Protoantontribute to ensuring an adequate level of ptue
regarding LMOs that may have adverse effects onctireservation and sustainable use of biological
diversity,

Recalling Article 27 of the Protocol,

Recognizing that transboundary movement of LMOs nesylt in damage to biological diversity in the
receiving country.
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Desiring to facilitate timely access to adequatdress for damage resulting from the transboundary
movement of LMOs.

Acknowledging the difficulties encountered by masguntries in fully implementing their obligations
under the Protocol.

Acknowledging that most states currently have allégsis for pursuing redress for damage to persons
and property in their domestic law, and that theyea need to ensure that all Parties, especially
developing country Parties, small island states @erdres of diversity, have a legal basis for pugu
redress for damage to biodiversity resulting froamsboundary movement of LMOs

Decides that:

1.

For damage to the conservation of biological diwgrfsom LMOs subject to transboundary

movement, each Party should take measures to aitgelavs implementing the Cartagena
Protocol to include provision for the state to takeadministrative approach to require or to
take action to prevent or remediate such damaggedaoy living modified organisms, taking

into account the annex to this decision;

For other damage resulting from LMOs subject tmgkbmundary movement, Parties and
Governments are encouraged to review their natidedaility rules and related rules of court
with a view to ensuring that foreign plaintiffs leagccess to their courts, where such access
is supported by the principles of fundamental geston a non-discriminatory basis;

The Parties to the Protocol will review at MOP-& thffectiveness of this decision in
addressing cases of damage resulting from theloamsliary movement of LMOs pursuant
to Article 27, and whether further action should densidered, including work under the
Hague Conference on Private International Law.
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Annex 1

Elements of an Administrative Approach in NationalBiosafety Law for Damage to the
Conservation of Biological Diversity resulting fromthe Transboundary Movement of LMOs under
Article 27

1. General

a. This approach is recommended for inclusion within existing national law relating to
biosafety or biodiversity, particularly a statute regulation implementing the Biosafety
Protocol, but could be a standalone approach itatte. It is referred to in this annex
generically as a “law”.

b. This administrative system does not apply to cadegersonal injury, damage to private
property, or economic loss, and does not affect aght under existing national legal
systems regarding these types of damages.

C. Parties to the rules and procedures are encouragedequire coverage of these
responsibilities with financial security, as it betwes available.

2. Specific Elements of an Administrative Approach

a. For purposes of this law, “operator” means any @ei entity which has the control of the
LMO at the time of the incident causing damage oxcwowns or has the charge or
management of an LMO during its transboundary mearém

b. For purposes of this law, “incident” refers to amyntended release into the environment of
an LMO subject to a transboundary movement.

C. For purposes of this law, “damage” is defined asigmificant and adverse effect on the
conservation of biological diversity that is measle relative to baseline ecological data, or
equivalent, established by the Competent Nationahdrity.

d. Where there occurs or is a likelihood of damagenéoconservation of biological diversity as
a result of the transboundary movement of an LM@antravention of this law, the operator
shall, as soon as possible,

i. notify the competent authority; and

il. take all reasonable measures consistent with tmsecwation of biodiversity to
reduce or mitigate any threat of a significant adeeeffect on the conservation of
biological diversity or to remedy any such sigraiit adverse effect.

e. Where the operator fails to take measures requiredker paragraph 2.d, the competent
authority may take those measures, cause them take® or direct the operator to take
them.

f. Measures to remedy damage shall comprise assesseiastatement or restoration through

the introduction of original components of biolagjidiversity, or, if this is not possible,
introduction of equivalent components on the sameation, for the same use, or in another
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location for other types of use. The competent @iith may at any time review remedial
actions proposed or taken, and order other acterappropriate.

g. The competent authority may recover the costs apdreses of, and incidental to, the taking
of any measures under paragraph (e), from the e any other person who caused or
contributed to the damage or increased the likelihof its occurrence, to the extent that
such person knowingly or negligently caused or buated to such damage.

h. Recovery of such costs and expenses shall be takéime competent authority within five
years of the incident, when the measures were tajkehe operator, or when the identity of
the operator became known, whichever is the later.

i. The operator will not be liable for such costs vehtre damage:

a. Resulted from an act of war, hostilities or insati@n or from a natural phenomenon
of an exceptional inevitable and irresistible cloteg

b. Was wholly caused by an act or omission of a tlpadty with intent to cause
damage; or

C. Was wholly caused by the negligence or other wraing€t of government or the

competent authority.

J- Any person with concerns arising about an incidesitreported to the Competent Authority
may so report the incident. If the matter is cedeby this law, the Competent Authority is
to take action pursuant to the provisions of thig hnd advise the person within [ ] days of
any action taken.

3. Quasi-civil Sentencing Options for Violations of tidmal Biosafety Law/

Parties and Governments are encouraged to includkamre on creative sentencing options for
convictions for violating national Biosafety Protdbémplementing laws, such as providing the court
with options including:

a. directing the person to pay the competent authddatyall or any of the cost of
remedial or preventive action taken or to be takgnthe competent authority or
government as a result of the commission of thenzié (double counting with the
administrative approach to be avoided);

b. directing the person to pay, in the manner presdrity the court, an amount for the
purpose of conducting research into valuation ofibiersity;
C. directing the person to take any action that thetoconsiders appropriate to remedy

or avoid any harm to biodiversity that resultedray result from the commission of
the offence;

d. directing the person to pay, in the manner presdriby the court, an amount to an
educational institution for scholarships for studeenrolled in studying biodiversity
and biosafety;

e. directing the person to post a bond or pay to tartcan amount that the court
considers appropriate for the purpose of ensurorgptiance with any prohibition,
direction or requirement under the biosafety law.

1/ This section is made up of provisions taken diyeftom the Canadian Environmental Protection Act
1999and theSpecies at Risk Act
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Canadian positions on technical elements that wilbe considered irrespective of the decision on
instrument choice:

Element 1: Scope of damage/rules

a) Functional scope.

The rules and procedures apply to damage to bimsityeresulting from transboundary movements of
LMOs.

b) Geographical scope:

The rules and procedures apply to damage sufferea iarea under the national jurisdiction of aeStat
arising from an incident as referred to under threcfional scope provision.

c) Temporal scope.
The rules shall not apply to damage resulting feommansboundary movement of a living modified
organism that commenced prior to the effective daftehe entry into force of the rules and

procedures for the contracting party under whosemal jurisdiction the damage has occurred.

Element 2: Definition of Damage

The rules and procedures shall apply to damagediodical diversity. To constitute damage to the
conservation of biological diversity there mustdehange to the current status of biodiversity that
adverse, significant and measurable from baseliotogical data, or equivalent, previously estaldish
and published by the CNA taking into account ndtuaaiation and human induced variation, and is not
reversible through the normal capacity of the syst@he mere presence of an LMO in the environment
does not constitute damage.

Element 3: Causation

Irrespective of the nature of the instrument, themest be a direct and proximate link between the
transboundary movement and the damage.

The burden of proof will fall under the entity ajlag damage to biological diversity resulting fr@am
transboundary movement of a LMO.



UNEP/CBD/BS/WG-L&R/4/INF/1
Page 14

EUROPEAN UNION [19 July 2007]
[SUBMISSION: ENGLISH]

DRAFT COP/MOP DECISION SUBMITTED BY THE EU 1

Biosafety Liability and Redress
Sample decision under Article 27 CPBy

The Conference of the Parties serving as the nwpaifnthe Parties to the Cartagena Protocol on
Biosafety

RecallingArticle 27 of the Protocol,
Recallingalso its decisions BS-1/8, BS-1l/11and BS-Il1/12.

Noting with appreciation the work undertaken by the Opaded Ad hoc Working Group of Legal and
Technical Experts on Liability and Redress in thatext of the Protocol,

Mindful of the need to develop, foster and promote effectirrangements in the field of liability and
redress for damage resulting from transboundaryemewts of living modified organisms

1. Adoptsthe rules and procedures in the field of liabiyd redress for damage resulting from
transboundary movements of living modified orgarsisas contained in the Annex to this decision, for
the purpose set out in paragraph 2 below;

2. Recommendshe implementation of these rules and proceduyethé Parties to the Protocol
through domestic legislative, regulatory and adstiative measures as necessary, while recognizing
their respective varying needs and circumstances;

Annotation

While this decision is, as such, non-legally biggdiRarties will be able to implement the decision at
national level through binding measures such as legislation or regulation. This decision would provide
them with the necessary flexibility to incorporéte basic elements of rules and procedures onlifgbi
and redress for LMOs in a way that is compatibléhwineir legal order.

The EU thinking on the preferred choice of instratms driven by the purpose of designing a liapilit
and redress regime that is immediately operatiarad which would apply to all Parties to the Protbco
as they would undertake a strong political committrie the implementation of this ambitious decision
These two objectives are best accommodated bygtakitwo-stage approach. That is to develop a
regime by way of a COP/MOP decision, which woulkketaffect, for all Parties, immediately upon

1/ It includes a revised version of the Draft CoPBVDecision submitted by the EU at tH& Beeting of
the Open-ended ad hoc working group of legal amfhrieal experts on liability and redress. In revisiour
submission we have taken into account views expteby other Parties at that meeting and we hawe adsied
explanatory annotations to clarify the rationald aontent of the Draft CoP/MoP Decision.

2/ The text of this sample decision is drawn from tiperational text of Chapter X and Chapter Xlhaf t
EU submission for the 3 meeting of the Open-ended ad hoc working groupegél and technical experts on
liability and redress, Montreal, 19-23/2/2007, edméd in UNEP/CBD/BS/WG-L&R/3/INF/1.
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adoption. This first stage would subsequently lzuawted. We would learn from experience and, os thi
basis, the development of a legally binding insentcould be considered.

3. Invites Parties to take into account, as appropriate, pitesent decision including capacity
building measures, such as assistance in the geveltt of domestic "liability rules" and consideoats
such as "contributions in kind", "model legislatipor "packages of capacity building measures'thm
next review of the Updated Action Plan for Buildi@gpacities for the Effective Implementation of the

Cartagena Protocol on Biosafety, as containedearAtimex to decision BS 11I/3;

4. Invites Parties that are in the process of developing ttiemestic legislative, regulatory and
administrative measures relating to rules and phoes in the field of liability and redress for dzge
resulting from transboundary movements of livingdified organisms to submit on a voluntary basis,
through the Secretariat, draft measures for adeitbe Committee responsible for the facilitation of the
implementation of this decision hereinafter "thex@uoitteef;

Annotation

The Committee would play an important role in capabuilding by advising Parties — upon their
requests - on the development of domestic meaaumesl at implementing this decision. The Committee
could, in the EU view, be a new committee. The Be&sdot have a fixed view on this and is ready to
discuss pro and cons of different alternatives.

5. Decidesthat, under the COP/MOP's overall guidance, then@itee has the following
functions:

(a) to provide, at the request of a Party, advicthat Party on any draft domestic measure relating
to rules and procedures in the field of liabilitpydaredress for damage resulting from transboundary
movements of living modified organisms submittedt io accordance with paragraph 4;

(b) to provide, at the request of a Party, advioethat Party on questions relating to the
implementation of this decision;

(© to report to each ordinary meeting of the Q@BP on its activities;

(d) to report to the [seventh] meeting of the Q@GP on the implementation and effectiveness of
this decision on the basisiter alia, of the information available in the Biosafety &g House and
from Parties' reports in accordance with Articled3he Protocol. The report of the Committee stoul
include any recommendations for further actiorhis field, including in relation to the developmerfta
legally binding instrument, taking into account tygsctices;

Annotation

The above mentioned functions reflect a bottompura@ach. It is for Parties to choose if they wamt t
avail themselves of the possibility of requestidgiee from the Committee on draft domestic measures
or on the implementation of this decision and éythvant to follow such advice. The Committee, en th
basis of the experience gained in the implemematiothis decision, would also advise the COP/MOP
on the need to initiate the second stage i.e. @veldpment of a legally binding instrument.

6. Decidesto review the implementation and effectivenesshef present decision at its [seventh]
meeting, taking into account experience at the dbimével to implement this decision and the reépbdr
the Committee according to paragraph 5 lit.(d) veithiew to considering the need to take furtheioact
in this field.
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Annotation

The suggested timing - thé" Tneeting - is a mere indication. The EU is readyctmsider other
deadlines, including earlier ones. Obviously, aegidion on further action will rest with the COP/2O
as the supreme body under the Protocol and not thhétCommittee.

Annex

RULES AND PROCEDURES IN THE FIELD OF LIABILITY AND REDRESS FOR
DAMAGE RESULTING FROM TRANSBOUNDARY MOVEMENTS OF LI VING MODIFIED
ORGANISMS 3/

l. SCOPE

Functional Scope

1. These rules and procedures apply to shipmerassit, handling and use of living modified
organisms (LMOSs), provided that these activitieslfiheir origin in a transboundary movement.

2. With respect to intentional transboundary movaimethese rules and procedures apply to
damage resulting from any authorized use of the Lid&d in paragraph 3, as well as to any use in
violation of such authorization (i.e. illegal uses)

3. These rules and procedures apply to LMOs tteat a
(a) Intended for direct use as food and feed opfocessing;
(b) Destined for contained use;

(c) Intended for intentional introduction into teevironment.

4, These rules and procedures apply to uninteatiltansboundary movements (legal or illegal).
The point where these movements begin should bes#mee as for an intentional transboundary
movement.

5. These rules and procedures apply to transboyndavements in contravention of domestic
measures to implement the Cartagena Protocolllggal uses).

Geographical scope

These rules and procedures apply to areas undgirteeiction or control of the Parties to the Gana
Protocol.

Limitation in time

These rules and procedures apply to damage rastitom a transboundary movement of LMOs when
that transboundary movement was commenced afteritti@ementation by Parties into domestic law.

3/ The text in Chapter | and Chapter Il of the Anrisxbased on an earlier EU submission dated 8
November 2005, available in document UNEP/CBD/BSAMIR/2/INF/1. Chapters IV-IX of the Annex are drawn
from the operational text of the EU submissiontfer 3 meeting of the Open-ended ad hoc working groulegsl
and technical experts on liability and redress, thkal, 19-23/2/2007, contained in UNEP/CBD/BS/WG-
L&R/3/INF/1.
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Determination of the commencement of the transbouraty movement of LMOs

1. With respect to seaborne transport, the comereant of a transboundary movement is the point
where a LMO leaves the exclusive economic zonehef State, or in the absence of such zone, the
territorial sea of a State.

2. With respect to land borne transport, the contement of a transboundary movement is the
point at which a LMO leaves the territory of a 8tat

3. With respect to airborne transport, the comraarent of a transboundary movement will depend
on the route and could be the point where a LM@dedhe exclusive economic zone, the territorial se
or the territory of the State.

Determination of the end of the transboundary moverant of LMOs

These rules and procedures apply to intentionakbaundary movement in relation to the use for whic
LMOs are destined and for which authorization hesrbgranted prior to the transboundary movement.
If, after the LMOs are already in the country opiont, a new authorisation is given for a differaaé of

the same LMOs, such use will not be covered byethees and procedures.

Il DAMAGE

Damage to conservation and sustainable use of biological diversity

1. For the purpose of these rules and proceddagsage to the conservation of biological diversity
means an adverse effect on biological diversity. tha

(@) is a result of human activities involving LMOs; and
(b) relates in particular to species and habitats pteteunder national, regional or international
law; and
(© is measurable or otherwise observable taking imtwoant, wherever available, baseline
conditions; and
(d) is significant as set out in paragraph 3 below.
Annotation

The text under 1(b) refers to damage that relategarticular to protected species and habitats. This is
aimed at highlighting that Parties, in the implertagion of this decision, should papecial attention to
those species and habitat but by no means excthdgossibility of covering with the present rudesl
proceduresALL species and habitats.

2. For the purposes of these rules and proceddessage to the sustainable use of biological
diversity means an adverse effect on biologica¢idiity that:

(a) is aresult of human activities involving LMOs; and

(b) is related to a sustainable use of biodiversitgt an

(c) hasresulted in loss of income; and

(d) s significant as set out in paragraph 3 below.

3. A “significant” adverse effect on the conseiwatand sustainable use of biological diversitiois
be determined on the basis of factors, such as:
() the long term or permanent change, to be understsochange that will not be redressed
through natural recovery within a reasonably spertod of time; and/or
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(b) a qualitative or quantitative reduction of compaseaf biodiversity and their potential to
provide goods and services.

Annotation
The EU understands paragraphs 2 and 3 above asidima damage to property to the extent that it
'relates to a sustainable use of biodiversity' drab resulted in loss of income'.

Response measures

1. The damage to conservation and sustainablefusediversity is valued on the basis of the costs
of response measures, eventually undertaken @ tmbertaken, to remedy it.

2. For the purposes of these rules and proceduesppnse measures are actions to minimise,
contain or remedy damage, as appropriate.

3. In the event of damage or imminent threat ohage, the liable person should be required by
domestic law to take such response measures. $higithout prejudice to a primary and general
obligation for affected persons to minimise damagiéar as possible and feasible.

. CAUSATION

A causal link needs to be established betweendhede and the activity in question in accordandk wi
domestic procedural rules.

IV. CHANNELLING OF LIABILITY

1. The operator/importer of a transboundary movemé LMOs should be liable for the damage
resulting from such a transboundary movement.

2. If two or more operators/importers are liablca@ding to these rules and procedures, the
claimant should have the right to seek full compéns for the damage from any or all
operators/importers i.e. the latter should be &ajointly and severally without prejudice to donmest
provisions concerning the rights of contributiorrecourse.

3. The operator/importer who proves that only pathe damage was caused by the transboundary
movement of LMOs should only be liable for thattpzfrthe damage.

4. The operator/importer should not be liableht® éxtent that the damage was caused by an act of
God/force majeure, an act of war or civil unrebg tntervention by a third party or compliance with
compulsory measures imposed by a public natiornthlosity .

5. Where appropriate, the operator/importer mayhaoe to bear the costs of remedial action when
he proves that he was not at fault or negligentthadlamage was caused:
(a) by an activity expressly authorised by andyfin conformity with an authorisation given

under national law; or
(b) by an activity not considered likely to cawsevironmental damage according to the state of
scientific and technical knowledge at the time wttemactivity was carried out.

6. Nothing in these rules and procedures shouldugice any right of recourse of the
operator/importer against the exporter.
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7. In case civil liability is complemented by adnainistrative approach, the operator/importer

should be required to take all necessary preverdive remedial measures and to bear their costs.
Competent public authorities should establish whogerator/importer has caused the damage (or the
imminent threat of damage). They should assessitireficance of the damage and determine which
remedial measures should be taken. Competent @igeomay themselves also take the necessary
preventive or remedial measures and then recoeerdsts from the operator/importer.

Annotation

Theoperator is a wide notion which in essence focuses onénsop/s that have the actual control of the
activity that caused the damage and therefore cailber have prevented the damage or, at least,
benefited economically from the activity involvithgg LMOs. This is an expression of the well-known
'polluter-pays principle'. Here below two definiti® of the term ‘'operator' are provided as mere
examples.

Thelnternational Law Commission, in the "Draft principles on the allocation of B# case of
transboundary harm arising out of hazardous adegit(Principle 2, paragraph (g)) defines the openat
as "any person in command or control of the agtiat the time the incident causing the transboupdar
damage occurs".

Under theEC Environment Liability Directive (Art 2.6): "Operator means any natural or legal,
private or public person who operates or contrdie bccupational activity or, where this is provided
in national legislation, to whom decisive economaver over the technical functioning of such an
activity has been delegated, including the holdea permit or authorisation for such an activity thre
person registering or notifying such an activity”

The present rules and procedures single out (irageaphs 1 to 7 above) thenporter as the possible
subject of channelling in addition to the operat®here may be cases in which the operator and the
importer are the same because the importer wag#reon in control but this will not always be true.
The EU has decided to put emphasis on the impemee he is normally based in the same jurisdiction
as the victim. Therefore, it is easier for the micto find a defendant against whom to start a tour
action. Moreover, the importer has generally a caatual relationship with the exporter under which
they agree how to settle potential disputes. Helavtloerefore have a right of recourse against the
exporter in case he was not responsible for theadpgm

A similar approach is reflected in th&frican Model Law on Safety in Biotechnology (Art. 14.1): "A
person who imports, makes contained use of, reteas@laces on the market a genetically modified
organism or a product of a genetically modified amgsm shall be strictly liable for any harm caudsd
such a genetically modified organism. The harmIdbafully compensated.”

V.  LIMITATION OF LIABILITY

1. A claim for damages under these rules and proes should be exercised within [x] years from
the date by which the claimant knew or ought reabbnto have known of the damage and the person
liable and in any event not later than [y] yeamfrthe date of the transboundary movement of LMOs.

2. Where the transboundary movement of LMOs ctmsisa series of occurrences having the same
origin, the time limits under this rule should rfrom the date of the last such occurrence. Whege th

effect of the transboundary movement consists ofrginuous occurrence, such time limits should run

from the end of the continuous occurrence.

VI. MECHANISMS OF FINANCIAL SECURITY

Parties are urged to take measures to encouraggetleopment of financial security instruments and
markets by the appropriate economic and finangakators, including financial mechanisms in case of
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insolvency, with the aim of enabling operators $e @inancial guarantees to cover their respongésli
under domestic measures implementing this decision.

Annotation

In relation to chapter V section B, of Annex llthe report ofthe 3" meeting of the Open-ended ad hoc
working group of legal and technical experts orbiily and redress on “Supplementary collective
compensation arrangements”, the EU does not exclagploring supplementary approaches, in
exceptional cases such as major accidents or disgisto compensate for certain damages that cootd n
be redressed otherwise

VIl. SETTLEMENT OF CLAIMS

1. Civil law procedures should be available at twnestic level to settle claims between
operators/importers and victims. In cases of trangdary disputes, the general rules of private
international law will apply as appropriate. Themgeetent jurisdiction is generally identified on theesis
of the defendants’ domicile. Alternative groundgwisdiction may be provided for well-defined case
e.g. in relation to the place where a harmful ewecurred. Special rules for jurisdiction may ateolaid
down for specific matters, e.g. relating to inswenontracts.

2. Resorting to special tribunals, such as the Beemt Court of Arbitration and its Optional
Rules for Arbitration of Disputes Relating to NatliiResources and/or the Environment, may be
considered in specific cases such as when a langber of victims are affected.

3. In case civil liability is complemented by annadistrative approach, decisions of public
authorities imposing preventive or remedial measgreould be motivated and notified to the addressee
who should be informed of the legal remedies altel#o them and of their time limits.

VIIl. STANDING/RIGHT TO BRING CLAIMS

1. Parties should provide for a right to bring wciai by affected natural or legal persons as
appropriate under domestic law. Those persondadiha@ve access to remedies in the State of exipatt t
are no less prompt, adequate and effective thasethwailable to victims that suffer damage from the
same incident within the territory of that State.

States should guarantee appropriate access tomafion relevant for the pursuance of remedies,
including claims for compensation.

2. In case civil liability is complemented by adnanistrative approach, natural and legal persons,
including NGOs promoting environmental protectiord aneeting relevant requirements under domestic
law, should have a right to require the competeitit@rity to act according to these rules and prooesl
and to challenge, through a review procedure, tdmpetent authority’s decisions, acts or omissiams a
appropriate under domestic law.

IX. NON-PARTIES

National rules on liability and redress implemegtihese rules and procedures should also covergiama
resulting from the transboundary movements of LMi©s1 non-Parties, in accordance with Article 24 of
the Cartagena Protocol and COP/MOP decisions BiS&t 111/6.
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[31 July 2007]
[SUBMISSION: ENGLISH]

SUBMISSION OF THE GOVERNMENT OF JAPAN-JULY 2007

Possible Approaches to Liability and Redress

< Comment
» There has not been any consensus or any sharedstamtkéng among the member countries of the
Protocol on the fundamental points such as:

1.

necessity of formulating international rule for LMJiability and redress at this point as
there has not been any case reported as of yet;

scope and magnitude of environmental damage cabgetians-boundary movements of
LMOs;

possible cases of environmental damage caused 1QysLM

Given that above points remain to be discussed¢camsider it important to thoroughly discuss on the
above points at the next legal experts working groweeting before getting into the discussion on the

provisions.

» The Japanese government would like to insist oridth@wing points:

1.

We do not consider the activities with LMOs con@uctinder the Protocol as of particularly
high risk. As this is the case, strict liabilityhich applies to ultra-hazardous activities, does
not apply for this purpose.

We believe that if the international rule is to foemulated, fault-based liability is the only
standard of liability appropriate in the case divdiies with LMOs which are not inherently
dangerous. Accordingly, a person who was in cétfran activity and failed to prevent the
damage would be responsible and must pay for theaga caused based on the civil liability
procedure.

As compensation for damage should be based upoh-bfzsed liability procedure,
establishment of fund mechanism is not necesskigwever, as for cases as such that the
damage is serious and scientifically unforeseeabtsalities of voluntary arrangements for
the solution of the damage would be discussed tarénted parties together with relevant
entities involved in transboundary movements ointjvmodified organisms after such an
incident occurs.

The final product of the working group must notiégally binding.



UNEP/CBD/BS/WG-L&R/4/INF/1
Page 22

. Scope

< Proposed text

These rules of procedures should apply to damagdtirey from transboundary movements of living
modified organisms, which occurred within the lisnitf national jurisdiction or control of Partiesdato
response measures taken to avoid, minimize or comgact of such damage.

. Damage

< Proposed text

Damage: measurableloss or damage caused by the transboundary movenwénliving modified
organisms that has adverse and significant impaah the conservation and sustainable use of bigabgi
diversity, and includes the costs of response nmeasu

Iv. Causation

< Comment

If the rules of procedures adopted under Article &2& guidelines for the development of national
liability rules, each State may apply its own d#fam of causation consistent with best internagion
practice.

V. Primary Compensation Scheme
< Proposed text
1. The Parties should require any legal or naturasgremwho has the operational control of living

modified organisms subject to trans-boundary movente be liable for significant damage

caused by the person’s intentional or negligentaacomission regarding the trans-boundary
movement. In this regard, the Parties would elaborate thepmoreation scheme in accordance
with domestic laws and regulations.

2. The Parties should endeavor to require any legahatural person who caused significant
damage by that person’s intentional or negligetntorcomission regarding the trans-boundary
movement to undertake reasonable response medsusgsid, minimize or contain the impact
of the damage.

VI. Supplementary Compensation Scheme

< Proposed text

The parties should encourage any legal or natwaom who takes on the operational control of gvin
modified organisms that are subject to transboyno@mvements to maintain adequate insurance or other
financial security.

VIL. Complementary Capacity Building Measures
< Proposed text
1. Recognizing the crucial importance of buildingpacities in biosafety, the Parties are

encouraged to strengthen their efforts in impleingntelevant COP/MOP decisions on capacity
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building under Article 22 of the Protocol.

2. The Parties are invited to take into accouetghesent decision in formulating bilateral, region
and multilateral assistance to developing countti®s that are in the process of developing
their domestic legislation relating to rules andgadures in the field of liability and redress for
damage resulting from transboundary movements/ioigimodified organisms.

NORWAY [29 June 2007]
[SUBMISSION: ENGLISH]

Norwegian submission on Article 27 of the Cartagena Protocol on Biosafety: Liability and redress
Norway submits its operational text proposals whitelerlining the following:

The relationship between the rules and procedurekability and redress under the Cartagena Protioco
and other international agreements and mechanisithiave to be further elaborated before a final
position on the geographical scope of the rulesdeeeloped.

l. POSSIBLE APPROACHES TO LIABILITY AND REDRESS

The rules and procedures on liability and redresdeu the Cartagena Protocol should cover state
responsibility and liability in addition to civildbility.

A. State responsibility (for internationally wrongful acts, including breach of obligations of the
Protocol)

Operational text proposal:

This instrument shall not affect the rights andigdions of the Contracting Parties under the rutds
general international law with respect to Statepassibility.

B. State liability (for acts that are not prohibited by international law, including cases where a
State Party isin full compliance with its obligations of the Protocol)

No operational text proposal at present.

C. Civil liability (harmonization of rules and procedures)

Operational text proposal is found in chapter IMdve

D. Administrative approaches based on allocation of costs of response measures and restoration
measures

Operational text proposal is found in chapter 1Y falministrative approaches.
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Il. SCOPE OF “DAMAGE RESULTING FROM TRANSBOUNDARY M OVEMENTS OF
LMOS”
A. Functional scope

Operational text proposal:

This instrument applies to transport, transit, hiing and use of living modified organisms (LMO)ttha
finds its origin in a transboundary movement. Ipkgs to all LMOs covered by the Cartagena Protocol

With respect to intentional transboundary movemethis instrument applies to damage resulting from
any authorized use of the LMO, as well as any nisgoiation of such authorization.

This instrument also applies to unintentional traosndary movements and transboundary movements
in contravention of domestic measures to implerttenProtocol.

B. Geographical scope

Operational text proposal

1. This instrument applies to:

a) Damage resulting from a transboundary movement anffered within an area under
national jurisdiction or control of Parties to thmstrument, regardless of whether the
transboundary movement has its origin in a Partyyon-Party, and

b) Damage caused by an operator of a State party t® ithstrument by a transboundary
movement and suffered beyond areas of nationadigtion or control, provided that it is
resulting from a transboundary movement of LMOgiogdting from an area covered by a).

2. This instrument does not affect the rights ahtigations of the Contracting Parties under the
rules of general international law with respecftoisdiction.

C. Limitation in time

Operational text proposal:

This instrument applies to damage resulting frotnaasboundary movement of LMOs that started after
the entry into force of this instrument.

D. Limitation to the authorization at the time of the import of the LMOs

No limitation proposed.
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E. Determination of the point of the import and export of the LMOs
Operational text proposal
4, For the purposes of this instrument, a transltzug movement starts from the following points;
a) In cases of sea borne transport, where a LMO ledkiesexclusive economic zone of the

State, or in the absence of such zone, the telaiteea of a State.
b) In cases of land borne transport, where a LMO lsawe territory of a State

c) In cases of air borne transport, where a LMO leatles exclusive economic zone, the
territorial sea or the territory of the State, deyking on the route.

F. Non-Parties

No special rules and procedures proposed. Theunsnt is proposed to cover damage resulting from a
transboundary movement and suffered within an areder national jurisdiction or control of Parties t
the instrument, regardless of whether the transbamny movements has its origin in a Party or non-
Party. The origin of the transboundary movemenuniy relevant for damage suffered beyond areas of
national jurisdiction or control.

See Operational text proposal under Il B No. 1 a).

1. DAMAGE
A. Definition of damage
Operational text proposal:
Alternative 1
This instrument covers damage to conservation asthiable use of biological diversity and to human

health as follows:

1. Damage to the conservation of biological diversitgans any measurable significant change
in the quantity or quality of organisms within sfg; of species as such or ecosystems.

2. Damage to the sustainable use of biological ditgrsieans any quantitative or qualitative
reduction of the component of biological diversitljich negatively affect the continued use
of those components in a sustainable way and thetehds to economic loss, loss of,
damage to, or impaired use of property, loss obine, disruption of the traditional way of
life in a community or hinders, impedes or limixgeresising of the right of common.

3. Damage to human health, including loss of life sp@al injury, impairment of health, loss of
income and public health measures.

Alternative 2

1. “Damage” means:
a) Loss of life or personal injury;
b) Loss of or damage to property;
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) Loss of income directly deriving from an economieliest in the use of biological diversity,
incurred as a result of impairment of the biolodichversity, taking into account savings
and costs;
d) The costs of measures of reinstatement or remediati the impaired biological diversity
actually taken or to be undertaken;
e) The costs of preventive measures, including arsydoslamage caused by such measures
2. “Measures of reinstatement” means any reasonabBasures aiming to assess, reinstate or

restore damaged or destroyed components of biadbgiwersity. Domestic law may indicate who will
be entitled to take such measures;

3. “Preventive measures” means any reasonable nreastaken by any person, in response to an
incident, to prevent, minimize or mitigate possibks or damage or to arrange for environmentabale

up.
A bis. Damage to conservation and sustainable use of biological diversity or its components
No operational text proposal.
B. Valuation of damage to conservation of biological diversity/environment
Operational text proposal:

In the valuation of the damage to conservation wfldgical diversity, the costs of measures of
reinstatement or remediation of the impaired bidtad diversity actually taken or to be undertakérls

be taken into account, including introduction ofigimal components or introduction of equivalent
components on the same location, for the sameous#, another location for other types of use

C. Special measuresin case of damage to centres of origin and centres of genetic diversity to be
determined

No operational text proposal.

D. Valuation of damage to sustainable use of biological diversity, human health, socio-economic
damage and traditional damage

No operational text proposal.

E. Causation

Operational text proposal

All matters of substance or procedure regardingimka before the competent court which are not
specifically regulated in the instrument shall kevgrned by the law of that court, including anyesubf
such law relating to conflict of laws, in accordanwith generally accepted principles of law.

1/ In case Operational text proposal, Alternativantier Part Il A is chosen. The definition of "daraag
under Operational text proposal, Alternative 2 nsakether elaboration of approaches to valuatiosurh damage
unnecessary.
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V. PRIMARY COMPENSATION SCHEME

1 Possible factors to determine the standard of liability and the identification of the liable person

No operational text proposal.
2. Standard of liability and channelling of liability

a) Primary State liability

No primary State liability proposed.

b) Civil liability (harmonisation of rules and predures)

Operational text proposal
Civil liability
The person responsible for intentional or unintenél transboundary movements of living modified

organisms shall be liable for damages resultingrfreransport, transit, handling and/or use of living
modified organisms that finds its origin in suchwaments, regardless of any fault on his part.

(c) Administrative approaches

Operational text proposal

The person responsible for intentional or unintenél transboundary movements of living modified
organisms shall take reasonable measures to predemiage resulting from transport, transit, handling
and/or use of living modified organisms that finds origin in such movements, and shall take
reasonable measures of reinstatement in case saurlage nevertheless occurs.

The Party in which damage resulting from an intemél or unintentional transboundary movement of
living modified organisms occurs, may require therspn responsible for the movement to take
reasonable preventive measures and measures ctagment.

If the person responsible fails to take such measuhe Contracting Party may undertake the measure
at his expense.

3. Exemptionsto or mitigation of strict liability

Operational text proposal

Liability may be limited in cases where the perseferred to in paragraph 1 above proves that the

damage was:
1. The result of an act of armed conflict, hostilitiesil war or insurrection; or
2. The result of a natural phenomenon of exceptidnalkitable, unforeseeable and irresistible
character.

4, The provision of interim relief

No operational text proposal.
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5. Recourse against third party by the person who isliable on the basis of strict liability
No operational text proposal.

6. Joint and several liability or apportionment of liability

Operational text proposal

Any persons responsible for transboundary movemesitsred to in paragraph 1 abogeshall be
jointly and severally liable for damages referredn the same paragraph.

7. Limitation of liability

(a) Limitation in time (relative time-limit and absolute time-limit)

Operational text proposal

Claims for compensation under the Protocol shall be admissible unless they are brought within 3
years from the date the claimant knew or oughtaeably to have known of the damage and the person
responsible, and at the latest 20 years from thte da which the activity causing the damage ceased.

(b) Limitation in amount

No limitation proposed.

8. Coverage of liability (insurance, insurance pool, self-insurance, bondi guarantees or other
financial guarantegs

Operational text proposal

The persons liable under Article X shall establgstd maintain during the period of the time limit of
liability, insurance, bonds or other financial guartees covering their liability in accordance with
requirements set out in the regulatory frameworkhef party of import or the decision on the impairt
living modified organisms taken by a Party of intppursuant to Articles 10-12 of the Cartagena
Protocol. The requirements shall take into accommtér alia the likelihood, seriousness and possible
costs of damage and the possibilities to offerrfaial security.

V. SUPPLEMENTARY COMPENSATION SCHEME

A. Residual State liability
No operational text proposal at present.

B. Supplementary collective compensation arrangements
No operational text proposal at present.
Norway is open to consider supplementary collectmpensation arrangements, such as fund financed

by the biotechnology industry, without totally exding any of the remaining identified options a th
outset.

2/ See operational text proposal under IV 2 b) Gialbility above.
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Supplementary collective compensation arrangemerag need to be developed in order to secure
compensation in specific cases where the compemnsitii damage cannot otherwise be obtained.
VI. SETTLEMENT OF CLAIMS

A. I nter-state procedures (including settlement of disputes under Article 27 of the Convention on
Biological Diversity)

No operational text proposal.
B. Civil procedures

Operational text proposal

Competent courts

1. Claims for compensation may be brought in therts of a Party only where either:
a) The damage was suffered; or
b) The incident occurred; or
c) The defendant has his habitual residence or priagigtace of business.
2. Each Party shall ensure that its courts posdbssnecessary competence to entertain such

claims for compensation.

Related actions

1. Where proceedings involving the same causetmfraand between the same parties are brought
in the courts of different Parties, any court othiean the court first seized shall of its own motstay

its proceedings until such time as the jurisdictadrihe court first seized is established.

2. Where the jurisdiction of the court first seizeastablished, any court other than the coustfir
seized shall decline jurisdiction in favour of tlcaturt.

3. Where related actions are brought in the cowftsifferent Parties, any court other than the
court first seized may stay its proceedings.

4, Where these actions are pending at first insaany court other than the court first seized may
also, on the application of one of the parties,lishecjurisdiction if the court first seized has jsuliction
over the actions in question and its law permits¢bnsolidation thereof.

5. For the purposes of this article, actions areeimhed to be related where they are so closely
connected that it is expedient to hear and detezntiem together to avoid the risk of irreconcilable
judgements resulting from separate proceedings.

Applicable law
All matters of substance or procedure regardingimka before the competent court which are not

specifically regulated in the instrument shall kevgrned by the law of that court, including anyesubf
such law relating to conflict of laws, in accordanwith generally accepted principles of law.

Relationship between the instrument and the lath@tompetent court
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The instrument is without prejudice to any righfspersons who have suffered damage or to any
measures for the protection or reinstatement ofeheironment that may be provided under applicable
domestic law.

Mutual recognition and enforcement of judgements

1. Any judgement of a court having jurisdictionaiccordance with Article X on competent courts
which is enforceable in the State of origin of jindgement and is no longer subject to ordinary f®wh
review, shall be recognized in any Party as soorih@sformalities required in that Party have been
completed, except:

a) Where the judgement was obtained by fraud;

b) Where the defendant was not given reasonable natidea fair opportunity to present his
case;

c) Where the judgement is irreconcilable with an earljudgement validly pronounced in

another Party with regard to the same cause ofoacéind the same parties; or
d) Where the judgement is contrary to the public gob€the Party in which its recognition is
sought.

2. A judgement recognized under paragraph 1 of Alnigcle shall be enforceable in each Party as
soon as the formalities required in that Party hde=n completed. The formalities shall not perhmet t
merits of the case to be re-opened.

3. The provisions of paragraphs 1 and 2 shall npplg between Parties to an agreement or
arrangement in force on mutual recognition and ecgment of judgements under which the judgement
would be recognizable and enforceable.

C. Administrative procedures
No operational text proposal.

D. Special tribunal (e.g. Permanent Court of Arbitration Optional Rulesfor Arbitration of
Disputes Relating to Natural Resources and/or the Environment)

No operational text proposal.

E. Standing/right to bring claims

Operational text proposal

Applicable law
All matters of substance or procedure regardingirak before the competent court which are not

specifically regulated in the instrument shall evgrned by the law of that court, including anyesubf
such law relating to conflict of laws, in accord@nwith generally accepted principles of law.

VIl. COMPLEMENTARY CAPACITY BUILDING MEASURES

Operational text proposal

The Parties to this instrument undertake to conttrgbto ensuring that the next review of the Updated
Action Plan for Building Capacities for the Effeai implementation of the Cartagena Protocol on
Biosafety, as contained in the annex to decisioflBBE reflects this instrument and include capsci
building measures such as assistance in the impltien and application of this instrument, inclodi
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assistance to develop national implementing legmha foster inter-sectoral coordination at natidna
level, ensure appropriate public participation aedhance the skills of the judiciary in handlingbiiliy
cases.

VIIl. CHOICE OF INSTRUMENT

Norway favours a legally binding instrument on lidy and redress in the form of a liability Protwdo
the Biosafety Protocol, without excluding at theéset the other identified options for a legally diimg
instrument.
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SUBMISSIONS FROM ORGANIZATIONS

GLOBAL INDUSTRY COALITION (GIC) [5 July 2007]
[SUBMISSION: ENGLISH]
Global Industry Coalition (GIC) Submission
Response to Notification 2007-035 dated 20 March @D

This paper responds to the invitation to governsemd organizations to submit further views on the
matter covered by Article 27 of the Cartagena Rmton Biosafety (Biosafety Protocol), in partiaula
with  respect to the approaches, options and issudsntified in Annex |l to
UNEP/CBD/BS/WG-L&R/3/3v

The GIC suggests that analysis and consideratidinec@vailable approaches and options is clearenwh
the options are considered in three distinct catego

1. The first category includes the “substantivetiaps, that is, the options considered for
the various elements of a regirteeprovide remedies for damages alleged to beeching living
modified organisms (LMOS).

2. The second category includes the options fotype of system to establish responsibility
or liability and the remedy to address damage to biodiver$itgre are only two such systems: a
civil (or common) law system administered by theu@®; or an administrative system operated
by a competent authority.

3. The third category includes the options foeinational access among Parties or persons
such as a transnational process, an internatianat,cor an international treaty establishing both
substantive law and an administrative or judicigdtem. Alternative mechanisms to resolve
disputes among Parties or persons, such as aidmtri@thich are generally faster, more efficient
and less costly), can be included in the systewdatinistering the law and in the processes for
international access.

Choices can be made among the approaches and optioeach of the categories in a variety of
combinations.

The GIC believes that the various forms of tradiéiodamages (e.g. personal injury and property
damage), and any new forms of damage that a Payywish to address are unique to both the culture
and the society of a Party and therefore best addcein national law. In addition, traditional dagyes
are in almost every case already addressed byrexisational law and legal systems, and shouldoeot
overruled by international edict.

Therefore, this submission is devoted to positems text addressing:
» damage to biodiversity

1/ The GIC provides the following views and commantthe spirit of facilitating a full discussion thiout
prejudice to their position on the need for, utildr fairness of developing liability and redresdes under the
Biosafety Protocol. Further, all of the Operatiomaxt is interrelated: proposals are valid onlyene the related
texts (e.g., scope, definition of damage, etc9 ale accepted. The GIC is providing the suggdstadelownotin
order to support the development of a legally bigdinternational civil liability regime, but to fdicate
consideration of all available options under dists.
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» systems providing international access among psrand Parties; and
» systems for resolving disputes among persons argfa

PROPOSED TEXT FOR ANNEX Il ELEMENTS

Il. SCOPE
A. Functional Scope

The following rules establish responsibility andoyde for remediation of damage to
biodiversity resulting from transboundary movemainit MOs.

“Biological diversity” is defined in Article 2 ofite Convention on Biological Diversity.

“Transboundary movement” means the intentional mem@ of LMOs from the territory of a
Party to the Protocol to the territory of anothartf? to the Protocol.

“Resulting from” means that the damage was:

(a) caused in fact by (would not have occurredfta)tthe transboundary movement
of the LMO; and
(b) proximately caused by (there were no supangedr intervening causes) the

transboundary movement of the LMO.
[l DAMAGE
A. Definition of Damage

The following rules provide for remediation of dageao biodiversity.

Damage to biodiversity is actionable when therénigasurable”, “significant” and “adverse”
change in a protected species or protected areap@asurable and significant impairment of a
natural resource service provided by a protectedisp or area, resulting from the transboundary
movement of an LMO.

“Protected species” (hereinafter “species”) ares¢hthat are protected under national law by the
country in which the alleged damage occurs.

“Protected areas” (hereinafter “areas”) are thoabithts, nature reserves, parks and/or other
physical spaces protected under national law iora@ence with CBD obligations by the country
in which the alleged damage occurs.

Change in biodiversity is “significant” and “advetrsvhen:

1. Population dynamics data for the species in quesdiemonstrate that the species
cannot maintain itself on a long term basis asablei component of its natural
habitat;

2. The natural range of the species has been reda@dunsustainable level; and

3. A sufficient habitat of appropriate quality no lamgexists to maintain species

population on a long term basis.
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The following changes in biodiversity are not “sigrant” and “adverse” in and of themselees
1. Variations in biodiversity that are within the Rigtal or expected range of
fluctuations regarded as “normal” for the speciearea in question;
2. Variations in biodiversity due to inevitable andaunidable “natural” causes;
3. Change in biodiversity for which it is determinduat any resulting reduction in
numbers or distribution of species will be reversedvill recover to an acceptable
baseline condition within a reasonable period afetidue to natural restorative

forces;

4. Change in the genetic content of a species thas d@goe significantly impact its
functionality, interactions within its ecosystemitsrconservation status; or

5. Newly detected presence of a LMO or unique gersgments from a LMO in the

environment.
B. Measurability of Damage to Biodiversity - Baseline
Any identified change to biodiversity must be “meable” and “significant”. Both the
measurability and the significance of the chang#d bé determined by comparison to the

baseline condition that existed before the obsecheahge occurred.

This measurement will be based on accepted sciesmed factors, including the following:

1. The nature and characteristics of the speciesear @ffected;

2. The natural range/distribution of species and #itenally occurring fluctuation in
numbers and distribution of the species over time;

3. The interaction of the species within the habitat the habitat's capacity for natural

regeneration;

The species’ capacity for propagation; and

The species’ or area’s capacity for recovery withieasonable period of time under
natural restorative forces.

ok

C. Process for Assessing Damage to Biodiversity

Damage to biodiversity will be assessed using ense-based process to identify the nature and
significance of change. This process will be désd by regulation and will include the
following:

When an allegation or claim of damage to bioditgrsi made, the competent authority will
conduct an assessment to determine:

1. Whether measurable, significant and adversagghan biodiversity has occurred.
That assessment will apply accepted scientificgiples and methods to:
a. measure change from baseline conditions considénméactors set forth in
Paragraph B on measurability; and
b. determine whether the change was caused by a ispdeiftifiable LMO.

2/ The life histories of numerous species demorestir@guent changes over time (increases and desjeas
in population census, geographical distributioegtrencies of different genes, and other biologigabmeters to
such an extent that changes in these or other péeassralone cannot be considered damage, per bde dtanges
in such parameters within a population may be rezrgsfor damage to occur they are not sufficienaiml of
themselves.
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2. Whether the impact of the change is adversgyaleor beneficial. That assessment
will determine:

1. whether the change from the baseline functionalevalf the protected species or
area is adverse and has resulted in a loss of waliess of use; and

2. whether the adverse change is reversible or rdpairfy natural restorative
processes within a reasonable time in which caselihnge is not actionable, or
whether remedial actions can restore or repair anednecessary to restore or
repair the adverse change to an “acceptable” lmesebndition. The acceptable
baseline condition shall take into account thedexcset forth in Paragraph B on
measurability.

3. If repair or remediation is necessary, the matoff and the specific plan for the
actions necessary to return the adverse chanpatad¢ceptable baseline condition.

D. Remediation or Repair of Damage

1. The person or Party responsible for the LMO andtlier damage will remediate or
repair, or shall compensate for the damage in decxme with the principles of the
“Rio Declaration”3/

2. If the determination is made that remediation garecan restore the damage to an
acceptable baseline condition and is necessam,tiieresponsible person or Party
will perform a specific remediation or repair pldaveloped to address the damage
to biodiversity.

3. Only if the determination is made that remediatanrepair of the damage is not
possible or would cost more than the value of tamabe to biodiversity, then the
responsible person or Party will compensate for ‘Nedue” of the damage to
biodiversity. In no event shall a person be esditto compensation for damage to
biodiversity. The “value” of the damage to biodwsigy will be determined based on
the change from baseline and the consequent loimofionality of the species or
area. That value will be established in natioegidlation of the country where the
damage has occurred, and based upon the assessimesiie by a competent
national authority taking into account existing dmstic policies, customs, norms,
and legislation and precedents.

V. PRIMARY COMPENSATION SCHEME

2. Standard of liability and channeling of liability
(b)Civil liability

(@) Inacivil liability system, liability is establigd where the operator:

(b) 1. Has operational control of the relevant activity

3/ Rio Declaration on Environment and Developmenty BRe Janeiro 3-14 June 1992, Principle 16:
National authorities should endeavor to promote ititernalization of environmental costs and the aseconomic
instruments, taking into account the approach that polluter should, in principle, bear the costpaflution, with
due regard to the public interest and without ditm international trade and investment.
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(c) 2. Has breached a legal duty of care through fitteal, reckless or negligent
conduct, including acts or omissions;

(d) 3. Such breach has resulted in actual damag@tiviersity; and

(e) 4. Causation is established in accordance wittiosefj of these rules.

()

(9) Inan administrative system, responsibility is bbsfied where the operator:
1. has operational control of the relevant activity, o
2. has released the relevant LMO into the environnant,
3. has placed the relevant LMO on the market; and

4. that LMO has caused damage to biodiversity

“Operator” is the person, entity or Party which hias operational control of the activity which
causes the damage to biodiversity.

3. Exemptionsto or mitigation of strict liability

Liability shall not be established where the damage to biodiversity is a result of:

1. Act of God/force majeure;

2. Act of war or civil unrest;

3. Intervention by a third party;

4.  Compliance with compulsory measures imposed bympetent national authority;

5.  Permission of an activity by means of an applicéleor a specific authorization
issued to the operator; or

6. The “state-of-the-art” in relation to activitiesathwere not considered harmful
according to the state of scientific and technkredwledge at the time they were
carried out.

V. SUPPLEMENTARY COMPENSATION SCHEME

Where no responsible operator can be identifiedherresponsible operator can not remediate
the damage, then the Party shall remediate foddingage to biodiversity.

VI. SETTLEMENT OF CLAIMS

The GIC proposes a new category under “VI. Setttengd Claims”, which includes the
following three procedures for the resolution o&iols and for international access among
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Parties and among private entitie€€ach of these procedures below can stand aloneband
adopted independent of any rules and procedure®ldeed to establish responsibility for
damage to biodiversity (i.e., are not limited t@ thettlement of claims). The GIC believes that
Parties should adopt a system for addressing ligbédnd redress for damage to biodiversity at
the national level. One or more of the procedulieeed below may also be necessary to
complement national systems by creating systenmsliioav international access among Parties
and among private entities for recovery of reméddiabr costs for damage to biodiversity.

I nternational Procedures
1. Inter-state Resolution

1.Settlement of Disputesin Accordance with Article 27 of the CBD

Claims for recovery of costs of the restorationdafmage to biodiversity as a result of the
transboundary movement of LMOs that cannot be @adék on a bilateral basis shall be
addressed in accordance with the provisions ofckrt7 (Settlement of Disputes) of the
Convention on Biological Diversity.

2. Permanent Court of Arbitration

Claims for recovery of costs of the restorationdafnage to biodiversity as a result of the
transboundary movement of LMOs that cannot be adéck on a bilateral basis shall be
settled in accordance with the rules and procedsetsforth in the Permanent Court of
Arbitration Optional Rules for Arbitration of Dispes Relating to Natural Resources and/or
the Environment.

2. Transnational Process Regime
ARTICLE |. JURISDICTION OFCOURTS

1. Only the courts of the state where the damageroad shall have jurisdiction to hear
actions in respect of liability and redress for dgm to biodiversity resulting from the
transboundary movement of living modified organisms defined in Article 3(g) of the
Biosafety Protocol, except where:

a. the parties have agreed specifically to bringhscaims before the courts of another
jurisdiction, in which case that jurisdiction shialve jurisdiction; or

b. the court has no jurisdiction to order a formretiress with respect to damage to
biodiversity, as defined in Article 2 of the Biodnsity Convention, in which the court of the
place where the defendant is domiciled may aceefdiction.

2. If an action in respect of liability and redréss damage to biodiversity resulting from the
transboundary movement of living modified organisms defined in Article 3(g) of the
Biosafety Protocol, is brought before a court taes not have jurisdiction pursuant to
section 1 of this Article I, the court shall refuseaccept jurisdiction.

3. In actions covered by this Article 1, the damrbfforum non convenierghall not apply.

ARTICLE Il. GOVERNING LAW
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1. In any action for damage to biodiversity resigtirom the transboundary movement of
living modified organisms, as defined in Articleg3(of the Biosafety Protocol, the courts
having jurisdiction pursuant to Article 1(1) heresiall apply (i) the laws of the state where
the damage occurred and, insofar as applicablg,irfternational law, including the
Biodiversity Convention and the Biosafety Protocol.

2. If and to the extent the law governing the ckparsuant to Section 1 of this Article I,
under (i), conflicts with provisions of internat@nlaw, the provisions of international law
shall govern.

3. The rules on admissibility of actions and stagdof claimants of the state where the
damage to biodiversity occurred, shall apply.

ARTICLE lll. ENFORCEMENT OFRJUDGMENT

1. Afinal and binding judgment rendered by a taoran action in respect of liability and

redress for damage to biodiversity resulting frdme transboundary movement of living

modified organisms, as defined in Article 3(g) loé Biosafety Protocol, shall be recognized
and enforced by the courts of the defendant’s diteniexcept in the following cases:

a. the court rendering the judgment did not havesgliction pursuant to Article I of this
Protocol;

b. the court applied a law other than the law dtin Article Il of this Protocol;
c. the court disregarded essential requiremenpsaafedural justice;
d. an earlier judgment has been rendered in the saater;

e. the judgment conflicts with the public policy mublic order of the defendant’s domicile,
or with applicable provisions of international laov;

f. the judgment was rendered in default of the appece of the defendant, unless the
plaintiff shows that the defendant was properlyvedr with documents initiating the
proceedings and with adequate notice and oppoyt@mitthe defendant to properly appear
and defend the claim.

2. The final and binding determination of a congpétauthority duly constituted by the

national government to administer and remediatenslaf damage to biodiversity resulting

from the transboundary movement of living modifiedganisms that the defendant is
responsible shall be given the same force andteffie@ judgment rendered by a national
court of competent authority, provided that the saexceptions listed in the preceding
Section 1 shall apply,

ARTICLE IV. COMPLIANCE WITH THE BIOSAFETY PROTOCOL

1. In determining whether a defendant is liabledamage to biodiversity resulting from the
transboundary movement of living modified organisneempliance with the relevant
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provisions of the Biosafety Protocol and applicamd¢ional laws and regulations shall create
a rebuttable presumption that the defendant idialae.

GREENPEACE INTERNATIONAL [5 July 2007]
[SUBMISSION: ENGLISH]
Submission to the Co-Chairs of the Working Group

Preparation for the Fourth Meeting of thé HocOpen-ended Working Group of
Legal and Technical Experts on Liability and Rednesthe context of the
Cartagena Protocol

4 July 2007
Ref: SCBD/BS/WDY/jh/57796

Following the third meeting of the Open-end&dl HocWorking Group of Legal and Technical Experts
on Liability and Redress in the Context of the @gena Protocol on Biosafety (BSWG-L&R-3) held in
Montreal from 19 to 23 February 20@7the Executive Secretary invitedfurther views, in the form of
operational text, in order to allow the Co-Chaifsh® Working Group to undertake, with the assiséan
of the Secretariat, the necessary document prepasaor the upcoming fourth meeting of the Working
Group, by 5 July 2007.

Greenpeace International participated as an olbseryee first, second and third meetings of AtkHoc
Working Group, as well as the earlier meeting & thechnical Group of Experts on Liability and
Redress, held in Montreal in October 2004.

Greenpeace International presents this supplenyestdomission for consideration by the Parties, othe
Governments, relevant international organizatians stakeholders. This submission is in additioiigo
earlier submissions to the Third meeting, which wasprised of a discussion of the essential elesnent
of a liability regime, and a suggested draft protoc

We look forward to seeing all participants at tbarth meeting of the Working Group.

1/ Report of the Open-Ended Ad Hoc Working GroupLefjal and Technical Experts on Liability and
Redress in the context of the Cartagena Protocol Bimsafety on the Work of its Third Meeting,
UNEP/CBD/BS/WG-L&R/3/3, 15 March 2007, &ttp://biodiv.org/doc/meetings/bs/bswalr-03/offikteswglr-03-
03-en.doc.

2/ Notification of 20 March 2007, SCBD/BS/WDY/jh/598, at
http://biodiv.org/doc/notifications/2007/ntf-200BH-bs-en.pdf
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IV.3 Exemptions to or mitigation of strict lialyi

Reference: IV.3/p. 48

Add as an option:

In particular, (a) no mutation and no biologicdieet of any kind, including any change to an organmi

or an ecosystem whether due to evolution or otlsmvand whether gradual or otherwise, shall be
considered an Act of God éorce majeureand (b) no weather, meteorological disturbanceliaratic
occurrence or effect shall be considered Act of Giddrce majeure

[lII.A. Definition of Damage
Reference: [I.A/p. 26

Add definitions of ‘environment’, ‘biological diversity’ ‘ecosystem’ , ‘centres of origin’ and
‘centres of genetic diversity

1. ‘Environment’ includes all natural resources, irtthg (i) air, water, soil, fauna and flora,
and the interaction between the same factorse¢isystems and their constituent parts, (iii)
biological diversity, (iv) amenity values, (v) igdinous or cultural heritage, and (vi) social,
economic, aesthetic, and cultural conditions which affected by the matters stated in
paragraphs (i) to (v) of this definition.

2. “Biological diversity” means the variability amonliving organisms from all sources
including, inter alia, terrestrial, marine and otlegjuatic ecosystems and the ecological
complexes of which they are part; this includesdsity within species, between species and
of ecosystems.

3. “Ecosystem” means a dynamic complex of plant, ahiamal micro-organism communities
and their non-living environment interacting asiadtional unit.

4. A “center of origin" means a geographical area whespecies first developed its distinctive
propertiess/

5. A "centre of diversity" means a geographic areaaiomg a high level of genetic diversity
for species inn situ conditions4/

3/ Definition adopted from International Treaty otaft Genetic Resources for Food and Agriculture.
ftp://ftp.fao.org/ag/carfalit/ITPGRe.pdf

4/ Definition adopted from International Treaty otaft Genetic Resources for Food and Agriculture.
ftp://ftp.fao.org/ag/carfalit/ITPGRe.pdf
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VI. Settlement of Claims

A. Inter-State procedures (including settlement of disputes under Article 27 of the Convention on
Biological Diversity)

Reference: Chap. VI.A/p. 69
Substitute new art. 43:
Article 43 Provisional measures

1. If a dispute has been duly submitted to a couttibunal which considers thatima facieit has
jurisdiction under this Part, the court or tribumahy prescribe any provisional measures which it
considers appropriate under the circumstances @sepre the respective rights of the parties to the
dispute or to prevent serious harm to the envirariending the final decision.

2. Provisional measures may be modified or revad®doon as the circumstances justifying them
have changed or ceased to exist.

3. Provisional measures may be prescribed, madifie revoked under this article only at the
request of a party to the dispute and after thégzanave been given an opportunity to be heard.

INTERNATIONAL GRAIN TRADE COALITION [29 June 2007]
(IGTC) [SUBMISSION: ENGLISH]

Further to instructions from the Secretariat, thtednational Grain Trade Coalition (IGTC) woulddiko
comment on a number of matters related to Liabditgd Redress, namely scope of the Protocol, damage,
liability and types of legislative systems for deting redress. You will recall that IGTC membépsh
includes 21 organizations involving more than 80@&mbers operating in more than 80 countries that
are involved in the production, handling, marketitrgnsportation and processing of grains, oilseeds
pulses and their derived products for food, feefboprocessing.

The global grain trading system is diverse and conmex and any unanticipated adverse
consequences to the shipment of grains and their pducts around the world may impact not only
those directly involved but also the hundreds of nlions of consumers dependent upon imported
foods. It is within this context that the IGTC makes the following comments:

1. Scope:The IGTC does not believe that the actual transbapgnmovement of LMOs itself is
an appropriate focal point for the internationdesuand procedures referred to in Article 27
but rather such rules and procedures should applamage that may occur subsequent to the
transboundary movement. That is those partiesateproven to be actually at fault for the
damage, such as a domestic user who diverts an EM@nment for non-food, non-feed or
non-processing purposes or who does not exertciiifi care during transportation from
discharge to the point of use would be liable.
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2.

Damage: Damage under Article 27 should mean damage to \mesity, or a change in

variability among species, where such change ie ativerse and significant. Any rules
adopted pursuant to the Protocol should be comsisteh similar rules and definitions under
the Convention on Biological Diversity to avoid angnflicts or divergent interpretations.
With respect to damage valuation, damages recoleetaiger the Protocol should be limited
to a change in variability among species where ligis an adverse affect on biodiversity.
This is consistent with the scope and authoritihefProtocol. Adoption of a more expansive
view of the definition of damage would be beyoné gtope of the Protocol, potentially
subjecting the system of liability and redress tdoecement challenges. The Protocol
addresses the conservation and sustainable usmelogibal diversity, and accordingly the
system of liability and redress under the Protoglmbuld be crafted carefully to address
damage to biodiversity, including reasonable coktesponse actions reasonably taken.

For the system to maintain credibility and suppamiong its stakeholders, any particular
damage to biodiversity should not be actionableessilit has the following minimum
characteristics:

Objectively and scientifically measurable, i.e.,asgred against a scientifically established
baseline;

Adverse;
Significant; and
Permanent, i.e., not self-correcting over a redslenaeriod of time.

Liability: In determining liability, exporters and shippersgodins, oilseeds and pulses that
have been produced with modern technology shoutapbowith their contractual and legal
(for example record keeping, testing and labelibtigations). Exporters/importers should
only be responsible for releases of LMOs that tteyse or negligently permit to happen and
that cause significant harm to the conservation sustainable use of biodiversity. It is
important that government officials from all Statesderstand that exporters and shippers
should not be responsible for the intentional adiertent misconduct of another party.

For this reason, the standard of liability for LM@ipments of food or feed, whether or not
there is to be further processing, must be faudeda There should be no liability for any
party that has not acted intentionally illegally, lseen negligent, or failed to exercise
reasonable diligence or due care. The exerciseuef chre and following of reasonable
business practices should always be a defensesadiaibility claims. There should be no
absolute or strict liability, as such a regime wvebihpose unmanageable and unknowable
risks on all parties in a global, bulk commoditypshent environment. It is imperative that
there be commercial predictability in order for thein trade to continue to function in a
way that ensuring food and feed are available atdbe world.

Liability, if any, should be channeled to those wdr@ directly at faultand apportioned

among jointly liable parties in relation to the@spective levels of responsibility and degrees
of fault. Exporters and transporters who complyhwiiteir labeling and other obligations, but
do not develop the technology, produce the produstslecide how the products get used
when they reach the importing country, should reotehliability. Exporters and transporters
could be partially responsible if they are knowipgrties to an improper shipment, or an
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improper diversion of products, or negligent in gection with an accident that causes a
significant adverse change in variability amongcspe

There should also be a maximum claim that any pemoentity could bring. Such a liability
limitation would strike a balance between holdireggons responsible for the harm they may cause,
and avoiding legal consequences that severely gtighe trade, deter advances in technology, or
otherwise undermine the ability to ship and recépgel and grain worldwide.

4. Types of Legislative Systems for Determining Redss: The Protocol is a treaty among States.
Because only States are signatories, disputesi@uiiectly under the Protocol should involve State
that have adopted the treaty. Additionally evemynatory state, will implement the treaty slightly
differently within its own borders. Accordinglyxisting legal mechanisms should not be changed
under any liability and redress rules adopted withe framework of the Protocol.

As part of the internationalisation of the admiraibn of justice, States have entered into a
multiplicity of treaties by which they provide fdine recognition in each other's courts of judgments
pronounced by other parties to the treaty, andstdrsequent enforcement of those judgments. The
World Trade Organization ("WTQ") is an internatibfaum where member governments negotiate
and implement trade agreements and settle displd¢sarise under those agreements. The WTO's
Understanding on Rules and Procedures Governingétgement of Disputes establishes a system
for the resolution of trade disputes that ariseveethh member governments. This is a forum that
could be utilized to resolve government-to-governtwbsputes under the Protocol.

However, non-governmental entities are not subj@dhe jurisdiction of the WTO, and neither the
WTO nor any other international body is the propanue for disputes involving private parties. Such
disputes, if they arise, should be resolved thraerghting legal channels in the involved country.

PUBLIC RESEARCH AND REGULATION [5 July 2007]
INITIATIVE (PRRI) [SUBMISSION: ENGLISH]

PRRI submission for the Ad Hoc Open-ended Working @up of Legal and Technical Experts on
Liability and Redress in the context of the Protocb

Version 1 July 2007

Introduction

Article 27 of the CPB instructs the Meeting of tRarties (MOP) to “adopt a process with
respect to the appropriate elaboration of inteamati rules and procedures in the field of liabilsyd
redress for damage resulting from transboundaryemewts of living modified organisms, analysing and
taking due account of the ongoing processes imrat®nal law on these matters, and shall endeawour
complete this process within four years”.

For the purpose of presenting options for consiamreby the MOP, the Ad Hoc Open-ended Working
Group of Legal and Technical Experts on LiabilitpdaRedress (WGL&R) has identified several
possible options for international rules and prares.
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There are options of differebrm of the MOP decision (legally binding vs. guidebhend there are
options of differentontent(a civil liability regime, an administrative appch, a trans-national process
regime, and a dispute settlement mechanism). Taetivo substantive approaches work on the national
level, whereas the latter two address trans-ndtignastions. The table below gives an overview.
Different approaches table can be combined.

Civil liability | Administrative Trans-national Dispute

regime system Process regime | Resolution

Gives defined Gives national Defines processDefines a body
groups, ranging competent rules, such asand the rules fof
from governments authorities tools tg which courts have dispute resolution
to civil society, the require re-| jurisdiction over| between

right to claim in| mediation or| claims of damage, governments
courts undertake choice of law etc.

compensation in remediation and
case of damage | claim the costs
from the operator

Legally binding
Guidelines

PRRI believes that the debate in the context aflarR7 is intended to focus on damage to bioditsers

rather than on traditional damage, i.e. damageetegms, goods, economic interests, which is covered
most — if not all — national civil liability systesn Those national civil liability systems could be
complemented by Private International law, whengrapriate.

PRRI believes that central in the debate on dantageiodiversity should be speedy and adequate
remediationof damage to biodiversityPRRI is therefore of the opinion that the goalcohserving
biodiversity would best be achieved by systems Waild empower national competent authorities to
require remediation or undertake remediation of agento biodiversity and claim the costs from the
responsible operator. Such a system can conta@sado justice for the general public.

Such a so-callethdministrative approachivould be similar in many respects to existing esrvinental
liability systems in several countries and in th& Birective on environmental liability. Where
necessary, the administrative approach can be eongpited by a dispute resolution mechanism on the
international level, e.g. the Permanent Court dfithation in The Hague.

The advantages of an administrative approach dbility are:

- The interest of biodiversitghe emphasis of the administrative approach iseomediation and
the system allows the competent authority to takmeédiate action where necessary.

- The interest of the GovernmeAn administrative approach will by itself providestanding for
instructions to the responsible operator to cover ¢osts, because they do not require the
involvement of lengthy and costly court procedures.

- The interest of the general publithe system contains access to justice for indafsl and
groups who believe that in specific cases the natioompetent authorities have not adequately
executed the powers granted to them in this respect

- The interest of public sector research in moderotdgihnology:by channelling actions and
decisions through the competent authority, theipulklearch sector will not have to reserve a
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portion of their limited resources to handle lerygmd costly law suits, which is particularly
important for public research institutes in devaigpcountries.

For the purpose of clarifying what such an admiatste system would entail, PRRI offers the languag
below. The text below is not intended to be a fireision of a full text, but is intended as ansthation
of what such an administrative approach looks li@ethe benefit of the discussions.

PRRI invites all interested to send feedback os pnoposal topietvandermeer@cs.com

Draft Guidelines to assist with the establishmentfmational administrative systems for
liability in cases of damage to biodiversity

The purpose of these Guidelines is to assist Pattieestablish, where necessary and appropriate, a
national administrative system based on the “paliytays” principle to remedy damage to biodiversity
and claim the costs from the responsible operdfbris so called administrative approach for damage t
biodiversity complements existing national civébility systems for traditional damage, i.e. damage
persons, goods or economic interests. An admatise approach could be incorporated into national
biosafety legislation or be the subject of an irglegent law, regulation or decree. These Guidelines
could be adopted by the Meeting of the Parties ha form of a decision. Where necessary a
administrative approach can be complemented bytiegisnechanisms of dispute settlement, such as the
Permanent Court of Arbitration.

Article 1. Objective
The objective of this regulation/law/decree (XX) ts establish a national administrative system to
remedy damage to biodiversity and claim the casis the responsible operator(s).

Article 2. Definitions
In the context of this XX:

— ‘Damage to the biodiversity’ means damage to spgeeied natural habitats or ecosystems
established and regulated by national law in conifigr with Article 8 of the Convention on
Biological Diversity that has significant and pemeat adverse effects on reaching or
maintaining the favourable conservation statusuchsspecies or habitats. The significance of
such effects is to be assessed with referenceetdaiseline condition, taking account of the
criteria and methodology set out in Annex I.

- ‘LMO’ means living modified organism as definedtire Cartagena Protocol on Biosafety.

— ‘operator’ means ...

- etcetera

Article 3. Scope

1. This XX shall apply to damage to biodiversitguking from the transboundary movement of Living
Modified Organisms (LMOS).

2. This XX does not apply to cases of personalrinjto damage to private property or to economss)
and does not affect any right or obligation undesteng civil liability systems regarding these ggof
damages.

3. This XX shall only apply to damage to biodivgrswhere it is possible to establish a causdt lin
between the damage, the genetic modification am@dhivities or omissions of the operator(s).
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Article 4. Remedial Action

1. Where damage to biodiversity has occurred, hrag&tent Authority may, at any time:

(a) Require the operator to provide supplementayrmation on the damage occurred;

(b) Take, require the operator to take, or givérutdions to the operator concerning, all practieabeps

to immediately control, contain, remove or otheemeanage the damage factors in order to limit or to
prevent further damage to biodiversity;

(c) Require the operator to take the necessarydatmeasures; and/or

(d) Itself take the necessary preventative measures

2. The Competent Authority shall decide which remmketheasures shall be implemented in accordance
with Annex Il.

Article 5. Remediation Costs
1. The operator shall bear the costs for the prtewwe and remedial actions taken pursuant toXiis
2. An operator shall not be required to bear th& of remedial actions taken pursuant to this XX i
case of:
— Act of God, force majeure, and Act of war or cuwmirest;
— Intervention by a third party, including intentidmerongful acts or omissions of the third party;
— Compliance with compulsory measures imposed byngpetent national authority;
— Damage that could not have been foreseen givescikatific knowledge at the time when a risk
assessment was undertaken as part of the approealgs for the transboundary movement
— Damage that was deemed acceptable by the comaeiiairity in the approval process for the
activity.

Article 6. Request for Action

1. Natural or legal persons affected or likely ®odffected by damage to biodiversity shall be lkeatito
request the Competent Authority to take action umigis XX.

2. In such circumstances, the Competent Authottiigllsgive the relevant operator an opportunity to
respond to the request for action before makingastbn on such request for action.

Article 7. Access to Justice

1. Persons who have requested action under Aiaé this XX shall have access to a court or other
independent and impartial public body competemeteew the procedural and substantive legalityhef t
decisions, acts or failure to act of the Compegarihority.

2. Operators required by the Competent Authoritiat@ remedial action or to bear the costs of aich s
actions taken by the Competent Authority shall hasgess to a court or other independent and ingparti
public body competent to review the procedural sumgistantive legality of the decisions and/or oradrs
the Competent Authority under this XX.



