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l. INTRODUCTION

1. The Open-ended Ad Hoc Working Group of Legal an@hhé&cal Experts on Liability and
Redress in the Context of the Cartagena Protoc8iosafety (hereinafter, the “Working Group”) hélsl
third meeting from 19 to 23 February 2007 in Moatre The Working Group analysed issues and
elaborated options for elements of rules and pnaeedreferred to in Article 27 of the Protocol for
damage resulting from the transboundary movemehtsivimg modified organisms. It considered
submissions of proposed texts and views on appesaghd options identified pertaining to liabilityda
redress in the context of Article 27 of the Protoco

2. The Working Group also adopted, based on a propadamitted to it by the Co-Chairs, a
blueprint of structure of elements and possiblenades that is intended to guide the Working Graup
its future deliberations.

3. In its conclusions, the third meeting of the WotdkiGroup has, among other things, invited
Parties, other Governments, relevant internationgdnizations and stakeholders to submit furthewsi
on the matter covered by Article 27 of the Protpaolparticular with respect to approaches andonisti
identified in sections | to VIII of the working dtacontained in annex Il of its report. The Worgin
Group, once again, requested the Co-Chairs to egizih the submissions of the operational textd) wit
the assistance of the Secretariat, and produceldngalraft for consideration at its fourth meeting

4, Accordingly, submissions were received from AugtraCanada, European Union, Japan and
Norway. The Secretariat also received submissivomn Global Industry Coalition, Greenpeace
International, International Grain Trade Coalitiand Public Research and Regulation Initiative.

O UNEP/CBD/BS/WG-L&R/4/1.

initiative for a C-Neutral UN, this document ismqed in limited numbers. Delegates are kindly esged to bring their copies

In order to minimize the environmental impactstef Becretariat's processes, and to contributest&#eretary-General’s
meetings and not to request additional copies.




UNEP/CBD/BS/WG-L&R/4/2
Page 2

5. The present synthesis contains only submissionerrathe form of proposals for operational
text. Narrative views, explanatory notes, and fot#a accompanying proposals for operational text ar
not included. For the sake of structural consistezach paragraph of operational text is placed withee
section of annex Il of the report of the last magthere it is thought to be more relevant desyite,
some cases, the interrelatedness of the contenpgrafyraphs as presented in the respective original
submissions.

6. Where submissions already exist and further sullomssaddressing same subject are made by
the same Government or organization, only the iat@smissions are retained unless there are diifese

of substance between the old and the new textsthier words, in cases where the earlier and present
submissions of texts are believed to be substantdferent, both texts are included in the syrsie

7. Some editing has also been done on the conterstsnoé of the boxes. Essentially, detailed and
explanatory items of some of the elements in theebare deleted as they are no more considereel to b
necessary in view of the proposed operational tektceh are sufficient, at this stage, to influerthe
scope of the coming negotiations under the condesaetions.

8. Finally, the full texts of the submissions have rbemompiled and made available in an
information document (UNEP/CBD/BS/WG-L&R/4/INF/1).
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. SYNTHESIS OF PROPOSED OPERATIONAL TEXTS ON APPROACHESAND
OPTIONSIDENTIFIED PERTAINING TO LIABILITY AND REDRESSIN THE
CONTEXT OF ARTICLE 27 OF THE BIOSAFETY PROTOCOL

|. POSSIBLE APPROACHESTO LIABILITY AND REDRESS

A. State responsibility (for internationally wrongful acts, including breach of obligations of
the Protocol)

Operational text 1
These rules and procedures shall not affect thetsrignd obligations of the Contracting Parties uride
rules of general international law with respecBtate responsibility.

Operational text 2
This instrument shall not [prejudice] [affect] thights and obligations of the Contracting Partieger
the rules of general international law with respgecstate responsibility.

Operational text 3
This instrument shall not affect the rights andigdtions of the Contracting Parties under the rales
general international law with respect to Statpoesibility.

Operational text 4
The Subprotocol shall not affect the rights andigattions of the Parties under the rules of general
international law with respect to the internatioresponsibility of States.

Operational text 5
This regime shall not affect the rights and oblga of the [Contracting Parties] under the rulés o
general international law with respect to Statpoesibility.

Operational 6
A Party shall be liable for damage to biodiversigulting from any breach of its obligations unttex
Protocol.

Operational text 7
The Protocol shall not affect the rights and olilgges of the Contracting Parties under the rules of
general international law with respect to Statpoesibility.

Operational text 8
A Party shall be liable for damage to the cons@mmaind sustainable use of biodiversity due to LMOs
resulting from any breach of its obligations untter Protocol.
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B. State liability (for acts that are not prohibited by international law, including cases where a
State Party isin full compliance with its obligations of the Protocol 1/

C. Civil liability (harmonization of rules and procedures) 2/

Operational text 1
Civil liability is appropriate for damage to thenservation and sustainable use of biodiversity.

Operational text 2
Civil liability is appropriate for traditional darge, i.e. damage to persons, goods, and econorerests.

D. Adminigrative approaches based on allocation of costs of response measures and restoration
measures 3/

Operational text 1
States may undertake administrative measures as@jgte based on allocation of cost of responsk an
restoration measures in accordance with their dbolesv and capacities.

Operational text 2
The objective of this regulation/law/decree is $taélish a national administrative system to remedy
damage to biodiversity and claim the costs fronré&sponsible operator(s)

Operational text 3

Where information becomes available after approvauthorization which indicates a possible adverse
effect, operators would need to take such actiamasbe necessary in order to minimize the effeutd,

to inform national authorities.

1/ Operational text can be found in chapters IV ¥nd
2/ Further operational text can be found in chapter
3/ Further operational text can be found in chapter
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1. SCOPE

A. Functional scope

Operational text 1
Any damage resulting from, but not limited to, spaort, transit, handling and/or use of LMOs that$§
its origin in transboundary movement as well astamtional transboundary movement of LMOs

Operational text 2

This Protocol shall apply to damage resulting fritva transport, transit, handling and/or use ohlivi
modified organisms and products thereof resultiragnf transboundary movements of living modified
organisms and products thereof, including uninterai and illegal transboundary movements of living
modified organisms and products thereof, or indhse of preventive measures, is threatened to be so
caused.

Operational text 3

The Protocol shall apply to any damage resultingmfran intentional, unintentional or illegal
transboundary movement, from the point where thi@di modified organism leaves an area which is
under the national jurisdiction of one Party to Bretocol, through to the point where the livingdified
organism enters an area which is under the natiomigldiction of a Party to the Protocol for itseus
within that Party’s jurisdiction.

Operational text 4
1. These rules and procedures apply to shipmeatssit, handling and use of living modified orgamss
(LMOs), provided that these activities find theiigin in a transboundary movement.

2. With respect to intentional transboundary movatsieghese rules and procedures apply to damage
resulting from any authorized use of the LMO listegharagraph 3, as well as to any use in violatibn
such authorization (i.e. illegal uses).

3. These rules and procedures apply to LMOs tleat ar

(a) Intended for direct use as food and feed opfocessing;
(b) Destined for contained use;

(c) Intended for intentional introduction into teevironment.

4. These rules and procedures apply to uninterittear@asboundary movements (legal or illegal). The
point where these movements begin should be the aarfor an intentional transboundary movement.

5. These rules and procedures apply to transboymaavements in contravention of domestic measures
to implement the Cartagena Protocol (i.e. illegas).

Operational text 5

This Protocol shall apply to damage due to any wecge, or series of occurrences having the same
origin that causes damage or creates a grave anthent threat of causing damage during transboyndar
movement, transit, handling and use of LMOs, inicigdllegal traffic from the point where the LMOs
are loaded on the means of transport in an areer e national jurisdiction of a Party of export.

Operational text 6
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1. Damage resulting from transboundary movemebfi®s, including transit to the extent that a Party
causes damage in a State of transit.

2. In respect of an LMO for intentional introducetimto the environment, damage caused by an LMO
would be within the scope of the rules and procesl@dopted under Article 27 only if the importing
State has complied with the conditions of use eflthlO consistent with the AIA for that LMO.

3. In respect of an LMO for intentional introductimto the environment, damage caused by an LMO
would be within the scope of the rules and procesl@dopted under Article 27 only if the importing
State has complied with the conditions of use eflthlO consistent with the AIA for that LMO.

4. The scope of the rules and procedures shoultbendimited to the first transboundary movement of
an LMO.

5. In a situation in which an exporter has complieith the risk assessment requirements of an
importing State pursuant to the AIA procedure, dgenahich occurs in the importing State and
which is established to be as a result of inadeégeanc the importing State’s risk assessment psoces
should be outside the scope of the rules and pueesddopted under Article 27.

Operational text 7

1. This instrument applies to transport, transitndiing and use of living modified organisms (LMO)
that finds its origin in a transboundary movemdnapplies to all LMOs covered by the Cartagena
Protocol.

2. With respect to intentional transboundary mowveisiethis instrument applies to damage resulting
from any authorized use of the LMO, as well as as® in violation of such authorization.

3. This instrument also applies to unintentionahnsboundary movements and transboundary
movements in contravention of domestic measureapement the Protocol.

Operational text 8

The instrument shall apply to damage caused bgdivhodified organisms that were originally either
imported or unintentionally released across thedéorThe damage must be a result of the genetic
modification.

Operational text 9
Damage resulting from transboundary movement afdivnodified organisms

Operational text 10
The rules and procedures apply to damage to bimiiyeresulting from transboundary movements of

LMOs.

Operational text 11
The liability regime covers damage resulting freamsboundary movement of LMOs.

Operational text 12
1. The following definitions are used for the puspmf this document:

(a) Intentional transboundary movements: It is undedtinat the rules and procedures described in
this instrument not only cover authorized moveménittsalso all non-authorized movements and
any unauthorized use of any kind.
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(b) lllegal transboundary movements: are movemehish contravene national legal provisions, as
long as the affected State is a Party to the Can@érotocol.

2. This legally-binding instrument will apply to miages resulting from intentional or unintentional
transboundary movement of any LMO, including tramgpuse, and placing on the market.

3. This instrument takes into account equally tgbtrof States regardless of whether they are itinmpr
or transit States.

Operational text 13
The following rules establish responsibility andyde for remediation of damage to biodiversity
resulting from the transboundary movement of LMOs.

1. “Biological diversity” is defined in Article 2fahe Convention on Biological Diversity.

2. “Transboundary movement” means the intentioralement of LMOs from the territory of a Party to
the Protocol to the territory of another Partyhe Protocol.

3. “Resulting from” means that the damage was:
(a) caused in fact by (would not have occurredftm)tthe transboundary movement of the LMO; and
(b) proximately caused by (there were no supergealirintervening causes) the transboundary
movement of the LMO.

Operational text 14

This Protocol shall apply to damage resulting fritra transport, transit, handling and/or use oinbvi
modified organisms resulting from transboundary erognts of living modified organisms, including
unintentional and illegal transboundary movements/img modified organisms,

Operational text 15

1. This regulation/law/decree shall apply to daenegbiodiversity resulting from the transboundary
movement of Living Modified Organisms (LMOs).

2. This regulation/law/decree does not apply sesaf personal injury, to damage to private prypar
to economic loss, and does not affect any righthdigation under existing civil liability systems
regarding these types of damages.

3. This regulation/law/decree shall only applyltamage to biodiversity, where it is possible takeissh
a causal link between the damage, the genetic roatidn and the activities or omissions of the
operator(s).

4. In the context of this regulation/law/decre®@Q’ means living modified organism as defined ia th
Cartagena Protocol on Biosafety.

Operational text 16
This instrument shall apply to adverse effectsivohd) modified organisms resulting from intentioral
unintentional transboundary movement on the coasiervand sustainable use of biodiversity

B. Geographical scope

Operational text 1
1. Any damage in areas within the limits of nationaigdiction or control of Parties;

2. Any damage caused in area within limits of natignekdiction or control of non-Parties;
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3.

Any damage caused in areas beyond the limmsadnal jurisdiction or control of States.

Operational text 2

1.

‘Area under national jurisdiction’ shall meare tterritory of a Contracting Party and any othexaar
over which the Contracting Party has sovereigntyesdiction according to international law.

This Protocol shall apply to any damage desdrlipe[paragraph (a)] wherever suffered including in
areas

(a) Within limits of national jurisdiction or controlf @ontracting Parties;

(b) Within the limits of national jurisdiction or cowirof non-Contracting Parties; or

(c) Beyond the limits of national jurisdiction or cooitof States.

Nothing in the Protocol shall affect in any vthg sovereignty of States over their territorisdissand

their jurisdiction and the right in their respeetigxclusive economic zones and continental shélves
accordance with international law.

Operational text 3

1.

The Protocol shall apply to damage resultingnfan incident as referred to in paragraph 1 inraa a
which is under the national jurisdiction of a Party

Notwithstanding paragraph 2, the Protocol shksb apply to damage which occurs in an area of a
State of transit where such State is not a PartthéoProtocol, but has however acceded to a
multilateral, bilateral or regional agreement whadncerns the transboundary movement of living
modified organisms and is in force at the timehaf dccurrence of the damage.

Nothing in the Protocol shall be read or coresdrto affect in any way the Sovereignty of States,
whether a Party to the Protocol or not, over ttegititorial seas and their jurisdiction and rightlfheir
respective exclusive economic zones and continehtles in accordance with international law.

Operational text 4
These rules and procedumgsply to areas under the jurisdiction or controthef Parties to the Cartagena
Protocol.

Operational text 5
1. This decision encourages regional and internatiagreements and organizations to address damage

in areas outside national jurisdiction that thesities may presently strive to manage.

2. This decision encourages Parties to cooperatie m@gional and international agreements and

organizations in an effort to address damage iasaoetside of national jurisdiction.

Operational text 6

The Protocol shall apply only to damage sufferedam area under the national jurisdiction of a
Contracting Party or in areas beyond any natiam&diction arising from an incident referred unfsrb
article X of this Article].

Operational text 7

These rules of procedures should apply to damagdtireg from transboundary movements of living
modified organisms, which occurred within the lisnif national jurisdiction or control of Partiesdato
response measures taken to avoid, minimize or comgpact of such damage.
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Operational text 8
The rules and procedures adopted under Article g@lyato damage caused by a Party which
occurs/manifests in areas within the limits of ol jurisdiction of another Party or non-Party.

Operational text 9
1. This instrument applies to:

a) Damage resulting from a transboundary movementsaifféred within an area under national
jurisdiction or control of Parties to the instrurheregardless of whether the transboundary
movement has its origin in a Party or non-Party an

b) Damage caused by an operator of a State partysdngtrument by a transboundary movement
and suffered beyond areas of national jurisdictioontrol, provided that it is resulting from a
transboundary movement of LMOs originating fromeaea covered by (a).

2. This instrument does not affect the rights ablijations of the Contracting Parties under tHesof
general international law with respect to jurisidiot

Operational text 10
Damage that is caused within the limits of natignatdiction or control of Parties.

Operational text 11
The rules and procedures apply to damage suffarad area under the national jurisdiction of aeStat
arising from an incident as referred to under tivectional scope provision.

Operational text 12
1. Damage suffered in areas within the limits ational jurisdiction of Parties;

2. Damage suffered in areas within the limits ah4arties;
3. Damage suffered in areas beyond the limitsatibnal jurisdiction of States.

Operational text 13

1. The following definition is used for the purpasfethis document: area within the limits of natbn
jurisdiction: Territory and Exclusive Economic Zowithin the limits of jurisdiction of a State Party
and any other over which said State Party has emrey or exclusive jurisdiction under internatibna
legislation.

2. This instrument will apply to damage suffered ieas within the jurisdiction or control of a State
Party to the Cartagena Protocol on Biosafety arateas beyond their jurisdiction that are recoghize
as international areas.

3. The provisions of this instrument do not apply &ondige suffered within the territorial limits of ron
Parties to the Cartagena Protocol.

Operational text 14
1. ‘Area under national jurisdiction’ shall meare tterritory of a Contracting Party and any othemaar
over which the Contracting Party has sovereigntysdiction according to international law.

2. This Protocol shall apply to any damage desdribe[paragraph (a)] wherever suffered including in
areas

(a) Within limits of national jurisdiction or controlf ontracting Parties;
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(b) Within the limits of national jurisdiction or cowirof non-Contracting Parties; or
(c) Beyond the limits of national jurisdiction or cooitof States.

3. In any other case, this Protocol shall applemthere is a movement of a living modified organis
from within an area under national jurisdictionaso€ontracting Party.

4. Nothing in the Protocol shall affect in any wag sovereignty of States over their territoreds and
their jurisdiction and the right in their respeetigxclusive economic zones and continental shélves
accordance with international law.

C. Limitation in time

Operational text 1

Unless a different intention appears from this &eol, or is otherwise established, the provisiohthis
Protocol do not bind a Contracting Party in relatio any act or fact which took place or any sitrat
which ceased to exist before the date of the @ntoyforce of the treaty with respect to that Canting
Party.

Operational text 2

The Protocol shall not apply to damage arising frrtransboundary movement of a living modified
organism that commenced prior to the entry intadasf the Protocol for the Party under whose nation
jurisdiction the damage is said to have occurred.

Operational text 3
These rules and procedures apply to damage resbitim a transboundary movement of LMOs when
that transboundary movement was commenced afteliii@ementation by Parties into domestic law.

Operational text 4
There should be a five (5) year time limit betwdla transboundary movement which causes damage
and the commencement of a process to establighitfiab respect of that damage

Operational text 5
This instrument applies to damage resulting frotraasboundary movement of LMOs that started after
the entry into force of this instrument.

Operational text 6
The rules and procedures should apply after theyagpropriately elaborated and implemented by
Parties.

Operational text 7
Any decisions made in relation to Article 27 sladly apply from the time the decision takes effect.

Operational text 8

The rules shall not apply to damage resulting feotransboundary movement of a living modified
organism that commenced prior to the effective datbe entry into force of the rules and procedudos
the contracting party under whose national jurigolicthe damage has occurred.

Operational text 9
Liability rules and procedures should be prospectivnature and not retroactive, in order to ensuage
fair notice of behavioural expectations has begamgi
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Operational text 10
These rules and procedures shall apply only to danta biodiversity resulting from transboundary
movements that occur following entry into forceludse rules.

Operational text 11

Unless a different intention appears from this &gol, or is otherwise established, the provisiohthis
Protocol do not bind a Contracting Party in relatio any act or fact which took place or any sitrat
which ceased to exist before the date of the antoyforce of the treaty with respect to that Canting
Party.

D. Limitation to the authorization at the time of the import of the LMOs

Operational text 1

These rules and procedures apply to intentionatbaundary movement in relation to the use for twhic
LMOs are destined and for which authorization hessnbgranted prior to the transboundary movement. If
after the LMOs are already in the country of imparhew authorisation is given for a different agéhe
same LMOs, such use will not be covered by theles mand procedures.

Operational text 2

If an importing State uses an LMO for a purposdediint to that specified at the time of the
transboundary movement of the LMO, damage caugsedut of that different use should not be within
the scope of the rules and procedures adopted émtiele 27.

Operational text 3
Damage shall only relate to activities that haverbauthorized in accordance with terms of the Beiga
Protocol.

Operational text 4
Activities taken in accordance with the provisi@mighe Protocol or activities taken pursuant tceangt
issued by an appropriate authorized official anside the scope of these rules and procedures.

Operational text 5

This instrument shall apply to all damage resultingm the transboundary movement of a living
modified organism and any different or subsequesg¢ of the living modified organism or any
characteristics and/or traits of or derived from likking modified organism.

E. Determination of the point of the import and export of the LMOs.

Operational text 1
1. Whenever a transboundary movement is effegtdchbsport:

(&) When the State of export is a Contracting Partyhis Protocol this Protocol shall apply with
respect to damage arising from an occurrence whiobs place from the point where the living
modified organisms are loaded on the means officahs an area under the national jurisdiction
of the State of export.

(b) When the State of import, but not the State of exp® a Contracting Party to this Protocol, this
Protocol shall apply with respect to damage ari$inogn an occurrence which takes place after
the time at which the importer has taken possessitime living modified organism.
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2. In any other case, this Protocol shall applgmthere is a movement of a Living Modified Orgamis
from within an area under national jurisdictionaofContracting Party to an area outside its national
jurisdiction.

Operational text 2

1. With respect to seaborne transport, the comnmeeceof a transboundary movement is the point
where a LMO leaves the exclusive economic zonb®ftate, or in the absence of such zone, the
territorial sea of a State.

2. With respect to land borne transport, the conoeaent of a transboundary movement is the point at
which a LMO leaves the territory of a State.

3. With respect to airborne transport, the commenace of a transboundary movement will depend on
the route and could be the point where a LMO ledlve®xclusive economic zone, the territorial sea o
the territory of the State.

Operational text 3

1. An intentional transboundary movement of an LBt@rts at the point at which the LMO leaves the
national jurisdiction of the Party of export (cldigstion required for air/sea/terrestrial) andpstaat
the point at which responsibility for the carriagfehe LMO transfers to the importing State.

2. An unintentional transboundary movement statrtthe point at which the LMO leaves the national
jurisdiction of a Party of export and stops at gmént at which it enters the jurisdiction of anathe
State.

Operational text 4
For the purposes of this instrument, a transboynal@vement starts from the following points:

(a) In cases of sea borne transport, where a LMO letineexclusive economic zone of the State, or
in the absence of such zone, the territorial sea%tate;

(b) In cases of land borne transport, where a LMO Igdive territory of a State;

(c) In cases of air borne transport, where a LMO ledlhiesexclusive economic zone, the territorial
sea or the territory of the State, depending onmdbéee.

Operational text 5

A transboundary movement commences when the LM@tethe territorial jurisdiction of a State (to be
clarified for different forms of transport), anddsnwhen the LMO enters the jurisdiction of the othe
State.

Operational text 6
The rules and procedures should cover “transboyndavement” defined in Article 3(k) of the Protocol
as “the movement of a living modified organism frorme Party to another Party”.

Operational text 7

Whenever a transboundary movement is effectedamgprort:

When the State of export is a Contracting Partihi® Protocol this Protocol shall apply with respic
damage arising from an occurrence which takes gtace the point where the living modified organisms
are loaded on the means of transport in an areer tine national jurisdiction of the State of export

Operational text 8
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“Transboundary movement” means the intentional meem of LMOs from the territory of a Party to the
Protocol to the point of entry at which customsifalities take place within the territory of anotiRarty
to the Protocol.

F. Non- parties

Operational text 1
These rules and procedures in the field of liabgibhd redress in relation to LMOs shall not apphew
neither the state of export nor the state of imfgoat contracting party.

Operational text 2

National rules on liability and redress implemegtiis decision should also cover damage resulting
from the transboundary movements of LMOs from nartiBs, in accordance with Article 24 of the
Cartagena Protocol and COP/MOP decisions BS-1/1lii6.

Operational text 3
Except as otherwise provided, the provisions of@bavention on Biological Diversity and the Cartage
Protocol on Biosafety to the Convention on BiolegiDiversity shall apply.

Operational text 4
These rules apply to "transboundary movements"MOE, as defined in Article 3k of the Biosafety
Protocol.

Operational text 5

Whenever a transboundary movement is effectedamgport:

When the State of import, but not the State of exp®a Contracting Party to this Protocol, thistBcol
shall apply with respect to damage arising fronoacurrence which takes place after the time at lwhic
the importer has taken ownership or possessiomedfiting modified organism.
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1. DAMAGE

A. Definition of damage

Operational text 1
The instrument shall apply to:

(a) Damage to environment, conservation and suibiruse of biological diversity and its
components as defined in article 2 of the convendichiological diversity including impairment
of soil, water and air quality;

(b) Damage to human health which shall include &is8e or personal injury; loss of income;
impairment of health and costs of public health snees taken;
(c) Socio-economic damage, which shall includermitbe limited to:
() Loss of income;
(i) Loss of cultural, social, traditional and spiritvalues;
(iif) Loss of food security;

(iv) Loss of economic markets;
(d) Actio legisaquiliae, Actio ex contractu (Cartagena Protocol on Biosafetgytio damni injuriae;
(e) Cost of response and preventative measuragling remedial costs.
Operational text 2
1. “Environment” includes:
(a) The conservation and sustainable use of biologie@lrsity or its components;
(b) Natural resources both abiotic and biotic, suchais water, soil, fauna and flora and the
interaction between the same factors.

2. “Impaired” in relation to the environment’ shadtlude any adverse effects on the environment.

3. “Damage” shall include:
(a) Damage to human health including:
(i) Loss of life or personal injury;
(ii) Impairment of health;
(iif) Loss of income;

(iv) Public health measures.
(b) Damage to, or impaired use or loss of, property;

(c) Damage to the environment, including, loss of ineaterived from an economic interest in any
use of the environment incurred as a result of impent of the environment;
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(d) Loss of income, loss of cultural, social and spaitvalues, loss of food security, or economic
loss, loss of competitiveness or other damagedigémous or local communities.

Operational text 3
For the purposes of these Rules:

(a) “Abiotic components” shall include air, soiicawater;

(b) “Biotic components” include flora and faunansage to which shall be assessed from kingdom to
genetic levels;

(c) “Damage” shall mean:
() Loss of life or personal injury;

(i) Loss of or damage to property: provided that theperty is not held by the person to be
held liable in accordance with the Protocol;

(i) Loss of income which was directly derived from amomomic interest in any use of the
environment within the scope of the Protocol andctviioss has incurred as a result of the
impairment of the environment, taking into accdoss of savings and costs;

(iv) Loss of cultural, social and spiritual values;

(v) Loss of the security of provision of food whichdsstaple or contains a socio-economic
value to an indigenous or local community;

(vi) The costs of measures to respond to the damagedcausf reinstatement of the impaired
environment, with such costs to be limited to treasures actually undertaken or which are
deemed as necessary to be undertaken;

(vii) Loss of biological diversity and its components;
(viii) Loss of abiotic and biotic components of the envinent; and

(ix) Impairment of the interactions and interrelatiopshibetween abiotic and biotic
components of the environment.

Operational text 4
1. Damage to conservation and sustainable uselufgical diversity or its components;

(a) Determination of biodiversity loss: [...]

(b) Formulation of a qualitative threshold of damagedaservation and sustainable use of biological
diversity;

2. Damage to environment;
(a) Impairment of soil quality;
(b) Impairment of water quality;
(c) Impairment of air quality;

3. Damage to human health;
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(a) Impairment of health;
(b) Loss of life or personal injury;

Socio-economic damage, especially in relatoimdigenous and local communities;
(a) Loss of income;

(b) Economic loss;

(c) Impairment of cultural, social and spiritual values
(d) Impairment of food security;

(e) Reduction or loss of competitiveness;

(f) Impairment of private property;

Operational text 5
For the purpose of this protocol damage means:

(a) Loss of life or personal injury;

(b) Loss of or damage to property other than pitgpeeld by the person liable in accordance with
this protocol;

(c) Loss of income directly deriving from econonmmterest in any use of the environment, incurred
as a result of impairment of the environment, tgkimto account savings and costs;

(d) The costs of measures of reinstatement ofirtigaired environment, limited to the costs of
measures actually taken or to be undertaken.

Operational text 6

Damagemeasurabléoss or damage caused by the transboundary movemglnting modified
organisms that has adverse and significant impgaah the conservation and sustainable use of bizdbgi
diversity, and includes the costs of response nieasu

Operational text 7
This instrument covers damage to conservation asthimiable use of biological diversity and to human
health as follows:

OR

(@ Damage to the conservation of biological diversitgans any measurable significant change
in the quantity or quality of organisms within sjge; of species as such or ecosystems.

(b) Damage to the sustainable use of biological ditsersieans any quantitative or qualitative
reduction of the component of biological diversitiiich negatively affect the continued use
of those components in a sustainable way and thdeals to economic loss, loss of, damage
to, or impaired use of property, loss of incomeyruiption of the traditional way of life in a
community or hinders, impedes or limits exercisifghe right of common.

(© Damage to human health, including loss of life spaal injury, impairment of health, loss of
income and public health measures.
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“Damage” means:
(a) Loss of life or personal injury;

(b) Loss of or damage to property;

(c) Loss of income directly deriving from an econommterest in the use of biological diversity,
incurred as a result of impairment of the biologtigersity, taking into account savings and

costs;

(d)  The costs of measures of reinstatement or remediati the impaired biological diversity
actually taken or to be undertaken;

(e)  The costs of preventive measures, including any étoslamage caused by such measures.

“Measures of reinstatement” means any reasonmabksures aiming to assess, reinstate or restore
damaged or destroyed components of biological sitserDomestic law may indicate who will be
entitled to take such measures;

“Preventive measures” means any reasonable mesasaken by any person, in response to an
incident, to prevent, minimize or mitigate possildes or damage or to arrange for environmental

clean-up.

Operational text 8

1.

“Damage” means:
(a) Loss of life or personal injury;

(b) Loss of, or damage to, property other thanperty held by the person liable in
accordance with the rules and procedures undecld2i7 of the Protocol,

(c) Loss of income directly deriving from an ecaomo interest in the sustainable use of
biological diversity, incurred as a result of impaént of the biological diversity,
taking into account savings and costs;

(d) The cost of measures of reinstatement of iiq@aired biological diversity, limited to
the costs of measures actually taken or to be taddar; and

(e) The cost of response measures, including esty or damage caused by such measures, to the
extent that the damage was caused by living mabtldiganisms due to the genetic modification.

“Measures of reinstatement” means any reasenalglasures aiming to assess, reinstate or restore
damaged or destroyed components of the biologiealsity. Domestic law may indicate who will be
entitled to take such measures.

“Response measures” means any reasonable resatken by any person, including public
authorities, following a damage, to prevent, mizienior mitigate possible loss or damage or to
arrange for environmental clean-up. Domestic lasy rimdicate who will be entitled to take such
measures.

Operational text 9
Damage to conservation and sustainable use ofdialbdiversity, taking into account the definitgof
“sustainable use” and “biological diversity” in Aate 2 of the Convention on Biological Diversity.
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Operational text 10

The rules and procedures shall apply to damageidiodical diversity. To constitute damage to the
conservation of biological diversity there mustdehange to the current status of biodiversity that
adverse, significant and measurable from baseliodogical data, or equivalent, previously estalgish
and published by the CNA taking into account ndtuasiation and human induced variation, and is not
reversible through the normal capacity of the systd’he mere presence of an LMO in the environment
does not constitute damage.

Operational text 11
1. Damage covered under the rules and procedaressiricted to damage to the conservation and
sustainable use of biological diversity.

2. To constitute damage to the conservation anhisiable use of biological diversity, there mustabe
change to the conservation and sustainable usmloflral diversity that is adverse, significantdan
measurable, within a timescale meaningful in theig@dar context, from a baseline established by a
competent national authority that takes into actoatural variation and human-induced variation.

Operational text 12

The following rules provide for remediation of dageao biodiversity.

1. Damage to biodiversity is actionable when thgfeneasurable”, “significant” and “adverse” change
in a protected species or protected area, or aurazle and significant impairment of a natural
resource service provided by a protected speciasear, resulting from the transboundary movement
of an LMO.

2. “Protected species” (hereinafter “species”)those that are protected under national law by the
country in which the alleged damage occurs.

3. “Protected areas” (hereinafter “areas”) aredhuabitats, nature reserves, parks and/or othesigaly
spaces protected under national law in accordaitbeGBD obligations by the country in which the
alleged damage occurs.

4. Change in biodiversity is “significant” and “a&tg¢e” when:
(a) Population dynamics data for the species irstippre demonstrate that the species cannot
maintain itself on a long term basis as a viablaponent of its natural habitat;
(b)The natural range of the species has been rdda@n unsustainable level; and
(c)A sufficient habitat of appropriate quality ranber exists to maintain species population on a
long term basis.

5. The following changes in biodiversity are nsighificant” and “adverse” in and of themselves:

(a) Variations in biodiversity that are within the ligtal or expected range of fluctuations
regarded as “normal” for the species or area irstpre

(b) Variations in biodiversity due to inevitable andavnidable “natural” causes;

(c) Change in biodiversity for which it is determinét any resulting reduction in numbers or
distribution of species will be reversed or wiltower to an acceptable baseline condition
within a reasonable period of time due to natuzatarative forces;

(d) Change in the genetic content of a species that doiesignificantly impact its functionality,
interactions within its ecosystem or its consepratitatus; or

(e) Newly detected presence of a LMO or unique gereéiments from a LMO in the
environment.
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6. Any identified change to biodiversity must be “meaadble” and “significant”. Both the
measurability and the significance of the chandkbei determined by comparison to the baseline
condition that existed before the observed chacgareed.

7. This measurement will be based on accepted sciesed factors, including the following:

(a) The nature and characteristics of the specieseer a&fected:;

(b) The natural range/distribution of species and titenally occurring fluctuation in numbers
and distribution of the species over time;

(c) The interaction of the species within the habitat the habitat's capacity for natural
regeneration;

(d) The species’ capacity for propagation; and

(e) The species’ or area’s capacity for recovery withirasonable period of time under natural
restorative forces.

Operational text 13
1. “Damage” includes:

(@)

(b)
(c)

(d)

(€)

Damage to human health including:

(i) Loss of life or personal injury or disease étdger with medical costs including costs of
diagnosis and treatment and associated costs;

(i)  Impairment of health;
(i) Loss of income;
(iv) Public health measures;
Damage to or impaired use of or loss of priyper

Loss of income derived from an economic irgene any use of the environment, incurred as
result of impairment of the environment;

Loss of income, loss of or damage to cultwsatial and spiritual values, loss of or reduction
of food security, damage to agricultural biodivirsiloss of competitiveness or other
economic loss or other loss or damage to indigepolescal communities.

Damage to the environment, including:

() The costs of reasonable measures of reinsatenor remediation of the impaired
environment, where possible, measured by the ajdstseasures actually taken or to be
undertaken, including introduction of original coomgnts;

(i)  Where reinstatement or remediation to thegiodl state is not possible, the value of the
impairment of the environment, taking into accoaimy impact on the environment, and the
introduction of equivalent components at the samoation, for the same use, or on another
location for other types of use, and

(i) The costs of response measures, including lars or damage caused by such measures;
and

(iv) The costs of preventive measures, includimg lass or damage caused by such measures;

(v) The costs of any interim measures; and
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(vi) Any other damage to or impairment of the eamment, taking into account any impact on
the environment;

provided that the damage was caused directly areiaitly by living modified organisms during or
following a transboundary movement of the livingdiied organisms, or in the case of preventive
measures, is threatened to be so caused.

2. “Impaired” in relation to the environment shialtlude any adverse effects on the environment;

3. “Measures of reinstatement” means any reasenaelasures aiming to assess, reinstate or restore
damaged or destroyed components of the environment;

4. “Compensation” shall include compensation famége, restoration and remediation and other
amounts payable under this Protocol.

5. Environment’ includes all natural resourcesluding (i) air, water, soil, fauna and flora, ahe t
interaction between the same factors, (ii) ecosystand their constituent parts, (iii) biological
diversity, (iv) amenity values, (v) indigenous aittaral heritage, and (vi) social, economic, aesthe
and cultural conditions which are affected by tradters stated in paragraphs (i) to (v) of this
definition.

6. “Biological diversity” means the variability amg living organisms from all sources including gint
alia, terrestrial, marine and other aquatic ecesystand the ecological complexes of which they are
part; this includes diversity within species, betwepecies and of ecosystems.

7. “Ecosystem” means a dynamic complex of plantpahand micro-organism communities and their
non-living environment interacting as a functionalt.

8. A “center of origin" means a geographical aré@me a species first developed its distinctive
properties.

©

"centre of diversity" means a geographic amdaining a high level of genetic diversity for sjgss in
in situ conditions.

Operational text 14

In the context of this regulation/law/decree ‘Damag the biodiversity’ means damage to species and
natural habitats or ecosystems established andatedby national law in conformity with Article@

the Convention on Biological Diversity that hasnéiigant and permanent adverse effects on reaatiing
maintaining the favourable conservation statusiohspecies or habitats. The significance of such
effects is to be assessed with reference to theibasondition, taking account of the criteria and
methodology set out in Annex I.

Operational text 15

1. Damage to biodiversity is any damage that hgificant adverse effects on the conservation of
biodiversity in a particular place, but does natliile damage resulting from those actions expressly
authorised or required by a relevant national aittho

2. Except where national law extends this instmimgamage to private property shall not be withia
scope of this instrument.
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A bis. Damage to conservation and sustainable use of biological diversity or its components

Operational text 1

1. For purposes of the valuation of damages $oedaining the loss of biodiversity, account niest
taken of the baseline conditions obtaining befdre tlamage, including the natural and human
induced variations other than those caused by LMOs.

2. The baseline conditions may be proved by sigdis traditional, historical, or such other evide as
may be considered appropriate.

Operational text 2
1. For the purpose of these rules and proceduaasage to the conservation of biological diversigams
an adverse effect on biological diversity that:

(a) is a result of human activities involving LMOs; and

(b) relates in particular to species and habitats pteteunder national, regional or international law;
and

(c) is measurable or otherwise observable taking intooant, wherever available, baseline
conditions; and

(d) is significant as set out in paragraph 3 below.

2. For the purposes of these rules and procedimesage to the sustainable use of biological diyersi
means an adverse effect on biological diversity. tha
(a) is a result of human activities involving LMOs; and
(b) is related to a sustainable use of biodiversitg: an
(c) has resulted in loss of income; and
(d) is significant as set out in paragraph 3 below.

3. A “significant” adverse effect on the consergatand sustainable use of biological diversitypibe
determined on the basis of factors, such as:
(a) the long term or permanent change, to be understeathange that will not be redressed through
natural recovery within a reasonably short peribtinae; and/or
(b) a qualitative or quantitative reduction of compasesf biodiversity and their potential to provide
goods and services.

Operational text 3
For the purpose of this document:
(a) Damage to biological diversity means any medsa change that result in adverse effect,
considering the definition of “biological diversityn article 2 of the Convention on Biological
Diversity.

(b) Damage to sustainable use of biological ditieraeans any decrease in the potential of the use
of any of the components of the biological diversitb meet the needs and aspirations of the
present and future generations.

Operational text 4
1. Valuation of damage shall be measured in miath established scientific baselines.

2. Damage to conservation and sustainable uséolafgical diversity will need to be “significant’ro
‘serious”.
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Operational text 5

To constitute damage to the conservation and siadtl use of biological diversity, there must be a
change to the conservation and sustainable usedolufgizal diversity that is adverse, significantdan
measurable, within a timescale meaningful in thdi@dar context, from a baseline established by a
competent national authority that takes into actoatural variation and human-induced variation.

Operational text 6

1. Damage means an adverse or negative chanfje icohservation and sustainable use of biological
diversity or its components, as well as any socimremic considerations arising from damage to
biological diversity consistent with Article 26 d¢iie Protocol. The adverse or negative change in
biological diversity must be present over a pemddime and cannot be redressed through natural
recovery within a reasonable period of time.

2. (a) In order for compensation to be availabléhreshold of significant or substantial dameagest
be exceeded, as measured against a baseline @btigition or conditions that would have
existed had the incident not occurred.
(b) As part of this determination, both naturabgesses and those that result from human activities
must be taken into account.

Operational text 7

1. When valuing damage, damage to biodiversity maig into account any baseline information that
the Competent National Authority took into accopatsuant to any risk assessment required by the
Protocol and any applicable national laws.

2. There shall be no threshold applicable to #sessment of damage.

B. Valuation of damage to conservation of biological diversity/environment

Operational text 1
1. In the valuation of the damage to the enviramnibe following, amongst other matters, shall be
taken into account:

(a) Costs of reasonable measures of reinstatemeetediation of the impaired environment, where
possible, measured by the costs of measures actiakien or to be undertaken, including
introduction of original components;

(b) Where reinstatement or remediation to the pabistate is not possible, the value of the
impairment of the environment, taking into accoany impact on the environment, and the
introduction of equivalent components at the saowtion, for the same use, or on another
location for other types of use;

(c) Costs of response measures, including anydiodamage caused by such measures;
(d) Costs of preventive measures, including any twadamage caused by such measures;

(e) A monetary value for the loss during the pesdten the damage occurs and the environment is
restored as required in (a) and (b);

() A monetary value representing the differemcéhe value of the environment as reinstated unde
(a) or (b), and the value of the environment iruttslamaged or impaired state; and

(g) Any other matters not referred to in (a) — (f).
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2. Any monetary damages recoverable in respedieoféstoration of the environment shall, wherever
possible, be applied for that purpose and aimeetatning the environment to its baseline condition

Operational text 2
1. The damage to conservation and sustainablefusediversity is valued on the basis of the cadts
response measures, eventually undertaken or tadmrtaken, to remedy it.

2. For the purposes of these rules and procedw®s)nse measures are actions to minimise, camtain
remedy damage, as appropriate.

Operational text 3

In the case of harm to the environment or bioldgdieersity, compensation shall include the codts o
reinstatement, rehabilitation or clean-up measumbsch actually are being incurred and, where
applicable, the costs of preventive measures.

Operational text 4
1. In the valuation of the damage to the consimaif biological diversity the following, amonghr,
shall take into account:

(a) Exchange value (relative price in the market)
(b) Utility (the use value, which can be very diffat from the market price)
(c) Importance (appreciation or emotional valuadied)

2. Damage to conservation of biological diversityll be valued case by case on the cost of réistora
and monetary compensation, taking into accountoieplexity of the biological systems.

Operational text 5

In the valuation of the damage to conservation wiogical diversity, the costs of measures of
reinstatement or remediation of the impaired bimaldiversity actually taken or to be undertakbalk
be taken into account, including introduction ofgoral components or introduction of equivalent
components on the same location, for the sameous®, another location for other types of use

Operational text 6
Damage to conservation of biological diversity sbalvalued on the cost of restoration only.

Operational text 7
The primary mechanism for the evaluation of damabell take into account costs of reasonable
measures taken or to be taken to restore the dahcageponents of biological diversity through:

(a) Introduction of original components; or

(b) Introduction of equivalent components on thene location, for the same use, or on another
location for other types of use.

Operational text 8
1. The primary mechanism for valuation of damag® idetermine the cost of measures taken to eestor
the damage to biological diversity or its composeaotits baseline conditions.

2. After restoration is addressed, additional neryecompensation may be considered where baseline
conditions cannot be restored. Where baselineittonsl cannot be restored, alternative mechanisms
for evaluating further monetary conditions may basidered, including market valuation or value of
replacement services.
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Operational text 9
1. Damage to biodiversity will be assessed usiagence-based process to identify the nature and
significance of change. This process will be désd by regulation and will include the following:

2. When an allegation or claim of damage to biodi is made, the competent authority will
conduct an assessment to determine:

(a) Whether measurable, significant and adversegeha biodiversity has occurred. That
assessment will apply accepted scientific prinsilad methods to:

() measure change from baseline conditions cenisid the factors set forth in Paragraph B
on measurability; and
(ii) determine whether the change was caused Ipgcific identifiable LMO.

3. Whether the impact of the change is adversdraleor beneficial. That assessment will deteemin
(a) whether the change from the baseline functionalevaf the protected species or area is
adverse and has resulted in a loss of value olosse; and

(b) whether the adverse change is reversible or rdpaily natural restorative processes within
a reasonable time in which case the change isationable, or whether remedial actions can
restore or repair and are necessary to restoepairrthe adverse change to an “acceptable”
baseline condition. The acceptable baseline dondihall take into account the factors set forth
in Paragraph B on measurability.

4, If repair or remediation is necessary, the matirand the specific plan for the actions necgssar
return the adverse change to that acceptable basmindition

C. Special measuresin case of damage to centres of origin and centres of genetic diversity to
be determined

Operational text 1
If any damage is caused to centres of origin otresrof genetic diversity, then and without prejedio
any rights or obligations hereinbefore stated:

(a) Additional monetary damage shall be payabjgesenting the cost of the investment in the
centres;

(b) Any other monetary damage shall be payableesgmting the unique value of the centres;

(c) Any other measures may be required to be taleing into account the unique value of the
centres.

Operational text 2
Valuation of damage will relate to the conservataom sustainable use of biological diversity, with
special measures for centres of origin and ceofrgenetic resources.

Operational text 3
Any competent Court or Tribunal shall pay particulegard to any relevant centre of origin or ceutre
genetic diversity.
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D. Valuation of damage to sustainable use of biological diversity, human health, socio-economic
damage and traditional damage

Operational text 1
1. In determining damages for any socio - econatainage, the following:

(a) Shall be taken into account:
(i)
(i) etc.
(b) May be taken into account:
(i)
(i) etc.
Operational text 2
1. Inthe case of harm to human health, compemsatiall include:

(a) All costs and expenses incurred in seekingabtdining the necessary and appropriate medical
treatment;

(b) Compensation for any disability suffered, thminished quality of life, and for all costs and
expenses incurred in reinstating, as far as pasdtee quality of life enjoyed by the person before
the harm was suffered;

(c) Compensation for loss of life and all costd arpenses incurred and other related expenses;

2. Liability shall also extend to harm or damagesed directly or indirectly by the LMO or its prad
to:

(a) The livelihood or indigenous knowledge systaical communities,
(b) Technologies of a community or communities,

(c) Damage or destruction arising from incidenteuablic disorder triggered by the LMO or its
product,

(d) Disruption or damage to production or agrigrdt systems,

(e) Reduction in yields,

() Soil contamination,

(g) Damage to the biological diversity,

(h) Damage to the economy of an area or commuaitgy,

any other consequential economic, social or callld@amages.
Operational text 3

Compensation for damage shall cover the costseohéitessary measures taken or to be taken to assess
reduce or repair the damage, and any loss of oagano property and loss of income.

E. Causation

Operational text 1

1. When considering evidence of the causal linkvbenh the LMO or the activity in relation to the LMO
and the damage/adverse effect, due account shatlkea of the increased danger of causing such
damage/adverse effect inherent in the LMO or thigigac
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OR

1. To establish the causal link between the LM@heractivity in relation to the LMO and the damage,
it shall be shown that the LMO or the activity &lation to the LMO materially increased the risk of
danger of causing the damage/producing the adedfiesst.

2. The effect referred to in (1) may be directradiiect, temporary or permanent, chronic or aquést,
present or future, cumulative, arises over a peasfdime or is continuing.

3. Upon proof of the damage/adverse effect angtbsence of the LMO by the legal person or entity
making the claim, the evidentiary burden of disjmgvthe causal link shall be on the person or entit
alleged to have caused the damage/adverse effect.

Operational text 2
1. Causation could be considered at internationabtional levels.

2. Any adverse effects that may have resulted ffwenintroduction of a living modified organism tha
finds its origin in a transboundary movement shalkufficient in the establishment of a causal link

3. There shall be a presumption that the operatdiable for harm or damage caused by a living
modified organisms which finds its origin in transindary movement. Therefore the burden of proof
for any damages reasonably resulting from transti@ynmovement of living modified organisms,
shall be shifted to the operator.

Operational text 3
A causal link needs to be established betweendahede and the activity in question in accordantke wi
domestic procedural rules.

Operational text 4

If the rules and procedures adopted under Article 27 are guidelines for the development of national
liability rules: each State may apply its own definition of cawsattonsistent with best international
practice.

OR
If the rules and procedures adopted under Article 27 are to be applied as an international regime,
whether through national courts or an international entity: common test for causation based on principle
that it should be established that the affectedyéindividual would not have suffered the damage for
the actions of the entity/individual that is purigat to be responsible for the damage.

Operational text 5

All matters of substance or procedure regardingmdabefore the competent court which are not
specifically regulated in the instrument shall lbweyned by the law of that court, including anyesubf
such law relating to conflict of laws, in accordamith generally accepted principles of law.

Operational text 6
1. States shall decide whether to establish r&égulat the national level only.

2. A causal link between the damage and the actigised on scientific evidence shall be required.

3. The burden of proof shall be on the entitygifig that damage has been suffered.
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Operational text 7

Irrespective of the nature of the instrument, threust be a direct and proximate link between the
transboundary movement and the damage.

The burden of proof will fall under the entity ajlag damage to biological diversity resulting fr@am
transboundary movement of a LMO.

Operational text 8
1. There must be a causal link established betteeactivity/incident and the damage incurred.

2. When considering the causal link between aidémt and the damage, the following must be taken
into accountjnter alia,
(a) Cumulative effects;
(b) Intervening events;
(c) Self-regeneration of ecosystems;
(d) Complexity of the interaction of LMOs with tiheceiving environment and timescales involved.
Operational text 9
The entity seeking redress for a claim of damagedine burden of demonstrating all of the follagvin
(a) Proximate causation between the transboundawement of an LMO and claimed damage;

(b) A causal link between an act or omission on plzet of the persons involved with the
transboundary movement and the claimed damage;

(c) That the parties alleged to have caused then lz@ted wrongfully, intentionally, recklessly, or
otherwise committed negligent or grossly negligaets or omissions, (i.e., violated the accepted
standard of care).

Operational text 10
Liability shall attach only on the establishmentboth cause-in-fact and proximate cause of the gama
alleged. The claimant shall bear the burden offproo

Operational text 11

1. “Effect” includes (a) any direct or indirectfedt, (b) any temporary or permanent effect, (¢y an
chronic or acute effect, (d) any past, presenfuture effect; and (e) any cumulative effect which
arises over time or in combination with other ef$ec

2. “Occurrence” means any occurrence or incidemseries of occurrences or incidents having theesa
origin, that causes damage or creates a serioeattbf damagegnd includes any act, omission, event
or circumstance, foreseen or unforeseen, resutimy or following any transboundary movement of
any living modified organism.

3. Damage shall include direct or indirect damage.

4. There shall be presumption that:

(&) The living modified organism which was the jsgb of a transboundary movement caused the
damage where there is a reasonable possibilityttbatld have done so; and

(b) That any damage caused by a living modifieghnism which was the subject of a transboundary
movement was the result of its biotechnology-induciearacteristics.
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5. To rebut the presumption, a person must provke standard required by the procedural law egdpli
that the damage was not due to the characterititte living modified organism resulting from the
genetic modification, or in combination with othemizardous characteristics of the living modified
organism.

Operational text 12

There should be considered a causal link betweerd@image and the act or omission of a person with
operational control of the LMO if he fails to fulfiis obligations set by the applicable laws orrapgl
procedures, unless he can prove otherwise.
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V. PRIMARY COMPENSATION SCHEME

1. Possiblefactorsto determinethe standard of liability and the identification of the liable person

Operational text 1
Either fault-based or strict liability may be [ajgal] to the person on the basis of factors detangithe
potential risks that might occur.

Operational text 2

The Parties should require any legal or naturadgervho has the operational control of living mumif
organisms subject to trans-boundary movement f@bke for significant damage caused by the peson’
intentional or negligent act or omission regardthg trans-boundary movementln this regard, the
Parties would elaborate the compensation schemecimrdance with domestic laws and regulations.

Operational text 3

Any legal or natural person who has the operatiaoaltrol of the living modified organisms that are
subject to transboundary movements, and who daesonaply with the requirements under this Protocol
for transboundary movements of living modified ongans by an intentional or negligent act or omissio
should be liable for significant damage resultiranf such act or omission.

Operational text 4
Operational control of LMOs is the factor that detmes the standard of liability and the identifioa of
the liable operator.

2. Standard of liability and channeling of liability

(a) Primary state liability

Operational text 1

1. Each Contracting Party shall take due care amalsares with a view to ensuring that transboundary
movement, transit, handling and use of LMOs byndsionals or persons under its jurisdiction or
control are carried out in conformity with the pigigns of this and the Cartagena Protocol.

2. Each Contracting Party shall, in respect tm@tionals or persons under its jurisdiction or ooint
ensure the availability of adequate compensatiord&mnage resulting from the failure to discharge
the obligations contained in this or other relevatgrnational laws during transboundary movement,
transit, handling and use of any LMOs, includingghl traffic.

3. The Party of export shall ensure the availabdit effective remedies for any damage ensuedtierot
states or areas beyond the limits of national giicitons as a result of its activities or of acts o
omissions of any one of its organs during transbdamn movement, transit, handling and use of
LMOs, including illegal traffic.
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4. The contracting Parties shall ensure that angopein operational control of LMOs or its prodatt
the time of emergency or incident occurring withte jurisdiction has implemented the risk
management plan specifically approved for the hsadling and transboundary movement of the
LMOs in question.

5. The Party of export that has notified to andaotetd an advance informed agreement from the Party
of import in accordance with Article 8 and 10 oét@Bartagena Protocol shall be strictly liable for
damage resulted in the Party of import, other stateareas beyond the limits of national jurisdics
until the importer has taken possession of the LM®g#s product. Thereafter the Party of import
shall be liable for damage.

6. The Party of export shall be strictly liable ftmmage resulting from LMOs referred under artitle
(4) of the Cartagena Protocol only if the Stateingport or state of transit has categorized those
LMOs as likely to have adverse effects on the comdi®n and sustainable use of biological
diversity, entail risks to animal and human healild the environment, and if same is notified tepth
Parties through the Biosafety Clearing-House.

7. Should the LMOs be repatriated in accordandh Article 25 of the Cartagena Protocol, the Party
that re-imports such LMOs shall be held strictgble for damage until it has taken possessioneof th
LMOs in question, if applicable, or by the dispoassigned to dispose of the said LMOs by the Party
of import or transit.

8. The Contracting Parties shall not, oppose, diirat prevent the return of the LMOs destined for
repatriation to the Party of export in accordandh subarticle three of this Article.

Operational text 2
No State liability could be alleged.

Operational text 3
A State may only be liable when the State itselthis operator responsible for the damage. No other
State liability is covered.

(b) Civil liability (harmonization of rules and gredures)

Operational text 1

1. A person or legal entity shall be liable for atgmage caused by that person or legal entity’s
intentional or negligent act or omission as a testultransboundary movement, transit, handling and
use of LMOs.

2. Any person that commits fault either intentidpabr by negligence during the transboundary
movement, transit, handling and use of LMOs shallidble for damage resulting from an incident
other than those specified [under Article 4 of tArstocol]. This Article shall not affect the dorhes
law of the Contracting Parties governing liabilitiyservant and agents.

3. A person that takes or fails to take actioruiexgl under this Protocol or other relevant intéomel
laws with full knowledge or being aware of that &st or omission may cause damage shall be
deemed to have committed an intentional fault ithviull knowledge of the consequences of the
incident, it takes or fails to take action regasdlef that such damage may follow.

4. A person is proved negligent when, in the ciistances of the case, it fails to take such prewait
as might reasonably be expected or it acts witlbmmsideration or in disregard of the possible

/...
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consequences of its act or omission during a t@ursttary movement, transit, handling and use of
LMOs, including illegal traffic.

Operational text 2
1. For damage resulting from transboundary moveérmghving modified organisms, primary liability
shall be that of the operator with residual stiieility.

2. Any person [who] can be shown to commit fadials be liable for damages caused either by
intentional or negligent conduct resulting from nshoundary movement of living modified
organisms.

3. One or more of the following persons includpgysons acting on his or her behalf, on the bdsis o
prior identification shall be held strictly liabfer damage to biodiversity resulting from transport
transit, handling and/or use of living modified angsms:

(@) The developer;
[(b) The producer;]

(c) The notifier;
(d) The exporter;
[(e) The importer;]
(f)  The carrier;
(@) The supplier;

(h)  The permit holder.

4. A person shall be liable on the basis of a @lalisk of their activities to damages to biolodica
diversity. The causal link may be presumed ang#rson deemed liable would have to show that no
causal link between their activities and damagstsxi

Operational text 3
The operator/importer of a transboundary moveméntMOs should be liable for the damage resulting
from such a transboundary movement.

Operational text 4

The person responsible for intentional or uninterdl transboundary movements of living modified
organisms shall be liable for damages resultingnftoansport, transit, handling and/or use of living
modified organisms that finds its origin in suchvaments, regardless of any fault on his part.

Operational text 5
1. The exporter who ensures notification in accocgawith article 8 of the Cartagena Protocol shall
liable for damage. If the Party of export is the¢ifier, the exporter shall be liable.

2. The operator or the user of living modified ongans in the Party of export shall be liable if the
living modified organisms have been released untigrally before crossing the border.
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3. Without prejudice to [article 4and in accordance with the relevant rules of apple domestic law
including laws on the liability of servants and age any person shall be liable for damage caused o
contributed to by his or her wrongful intentionackless or negligent acts or omissions.

Operational text 6
1. Liability regime shall cover damage caused diyhyan intentional or negligent act of omissiontio@
part of the liable person.

2. Liability shall be attributed as a consequeotéhe failure to comply with the duty of care oithv
obligations under the Protocol.

3. Liability shall be attributed to the person wisoin operational control of the LMO or in the bes
position to prevent/control damage.

4. No strict liability could be alleged by theedfed party.

Operational text 7
1. A fault-based standard of liability [shall][slid] be used except a strict liability standardlisha
used in cases where a risk-assessment has ideiifieMO as ultrahazardous.

2. In cases where a fault based standard of liphdiapplied, liability [shall][should] be chaneel to
the entity having operational control of the adyivthat is proven to have caused the damage, and to
whom intentional, reckless, or negligent acts orssians can be attributed.

3. In cases where a strict liability standard besn determined to be applicable, pursuapatagraph
1 above, liability shall be channeled to the entity thastoperational control over the activity that is
proven to have caused the damage.

Operational text 8

1. Inacivil liability system, liability is estailshed where the operator:

(a) Has operational control of the relevant agfijvit

(b) Has breached a legal duty of care through trdeal, reckless or negligent conduct, includingsac
or omissions;

(c) Such breach has resulted in actual damageotiMeirsity; and

(d) Causation is established in accordance wittigefj of these rules.

2. “Operator” is the person, entity or Party whies the operational control of the activity whicgluses
the damage to biodiversity.

Operational text 9
1. Operators shall be held strictly liable for day® to biodiversity that results from acts or oiss in
violation of national law or in violation of the iiten conditions of any approval.

2. Liability shall be established where the oparat

(a) has operational control of the relevant actcivhis not prohibited by international law and is in
full compliance with the obligations of the Protgamnd



UNEP/CBD/BS/WG-L&R/4/2
Page 33

(b) has breached a legal duty of care throughiimeal, reckless or negligent conduct, includictsa
or omissions; or

(c) has operational control of the relevant acicilis prohibited by international law or is in hod
of the obligations of the Protocol; and

(d) such breach has resulted in actual damagedovbrsity; and

(e) causation is established in accordance wittise[] of these rules.

"Operator” - the person or entity which has dperational control of the act at the time of the
incident causing damage.

A Party shall be liable for failure to exercissasonable care in carrying out its responsiediti
pursuant to the Biosafety Protocol and nationall@menting legislation where such failure results in
damage to biodiversity.

Liability shall be assigned on the basis of ¢és&ablishment of a causal link between the danage
biodiversity and the intentional, reckless or nggfit conduct of the operator.

Operational text 10

1.

2.

‘Notifier’ means the person who notifies thermgetent national authority of the Party of impaiibp
to the intentional transboundary movement of anvinodified organism that falls within the scope
of Article 7, paragraph 1 of the Cartagena Protocol

(&) The exporter and notifier of any living nifeetl organism shall be liable for all damage calisg
the living modified organism from the time of expof the living modified organism.

(b) Without prejudice to paragraph 1, the impodgthe living modified organism shall be liable for
all damage caused by the living modified organissmfthe time of import.

(c) Without prejudice to paragraphs 1 and 2, shabélliving modified organism be re-exported
from the state of import, the second and subseqgemprter and notifier of the living modified
organism shall be liable for all damage causedhbyliving modified organism from the time of
re-export of the living modified organism and tleeend and subsequent importer shall be liable
for all damage caused by the living modified orgamfrom the time of import.

(d) Without prejudice to the preceding paragraffesn the time of import of the living modified
organism, any person intentionally having ownersbippossession or otherwise exercising
control over the imported living modified organisiall be liable for all damage caused by the
living modified organism. Such persons shall ineluhy distributor, carrier, and grower of the
living modified organism and any person carrying thie production, culturing, handling, storage,
use, destruction, disposal, or release of thedivimodified organism, with the exception of a
farmer.

(e) In the case of unintentional or illegal transbdary movement of a living modified organism,
any person intentionally having ownership or posisesor otherwise exercising control over the
living modified organism immediately prior to or rihg the movement shall be liable for all
damage caused by the living modified organism.

() Any exporter, notifier and any person havingnamship or possession or otherwise exercising
control shall be liable for during the case of siaof living modified organisms through States
other than the Party of export or Party of import.
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(g) All liability under this article shall be joinand several. If two or more persons are liable
according to this article, the claimant shall hake right to seek full compensation for the
damage from any or all of the persons liable.

(h) If an occurrence consists of a continuous cenae, all persons successively exercising the
control of the living modified organism immediatdbgfore or during that occurrence shall be
jointly and severally liable.

(i) In the case of a person liable under this lkrtiseing financially unable fully to meet the
compensation for damages, together with costs atetest, as provided in this Protocol, or
otherwise fails to meet such compensation, thdlitiatshall be met by the State of which the
person is a national.

Without prejudice tparagraph 2 above, any person shall be liable for damage causedmributed
to by that person’s lack of compliance with the yismns implementing the Convention or the
Protocol or by that person’s wrongful intentionalckless or negligent acts or omissions.

(c) Administrative approaches based on allocatibnosts of response measures and restoration
measures

Operational text 1

1.

5.

Operators shall ensure that appropriate messare taken to avoid an adverse impact on the
biological diversity and human health which maysarirom the transboundary movement of living
modified organisms.

In the event of damage, an operator shall imatelyi inform the Competent National
Authority/Executing Agency of the damage and in stdtation with the Competent National
Authority investigate, assess and evaluate the dantaused by the activity on the biological
diversity and human health and implement measuaasding, but not limited to—

(a) cease, modify or control any act, activity ovgess causing the damage;

(b) minimise, contain or prevent the movement of kiving modified organisms causing the damage
in the event that an activity cannot reasonablgva@ded or stopped;

(c) eliminate any source of the damage; or

(d) remedy the effects of the damage caused badtnaty.

If an operator fails or inadequately implemetite measures contemplated garagraph 2, the
Competent National Authority may take any reasomattasures to remedy the situation and recover
all costs incurred from the operator.

The Competent National Authority may in respecthe recovery of costs claim proportionally from
any other person who benefited from the measurdsrtaken irparagraph 3.

“Operator shall mean the developer, produc#ifier, exporter, importer, carrier, or supplier.”

Operational text 2

1.

The Contracting Party where the damage occussraguire any legal person or entity responsible
for the damage to take response measures as magqbeed to abate, reinstate, or remediate the
impaired environment.
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2. The legal person or entity shall take the messstequired.

3. If the legal person or entity fails to take tlesponse measures as required, the Contracting Part
where the damage occurs may undertake, or propasedertake, the measures; in such an event, the
legal person or entity shall pay the reasonablesadthese measures.

Operational text 3
1. For the purposes of these rules and proced@ss)nse measures are actions to minimise, camtain
remedy damage, as appropriate.

2. In the event of damage or imminent threat of algen the liable person should be required by damest
law to take such response measures. This is witthre@judice to a primary and general obligation for
affected persons to minimise damage as far ashjessid feasible.

3. In case civil liability is complemented by amadistrative approach, the operator/importer shdgdd
required to take all necessary preventive and reahettasures and to bear their costs. Competent
public authorities should establish which operatgobrter has caused the damage (or the imminent
threat of damage). They should assess the significaf the damage and determine which remedial
measures should be taken. Competent authoritiestinegiyselves also take the necessary preventive
or remedial measures and then recover the coststfre operator/importer.

Operational text 4

1. Each Contracting party shall in conformity withe Cartagena Protocol and other relevant
international law cease activities that might casigaificant damage and shall, as far as prac#cabl
re-establish the situation that would have exigtdte damage had not occurred.

2. Where restoration is not possible as providedeu subarticle one of this Article, the Contragtin
Party which is responsible for the origin of ther@@e shall provide other remedies or substitutes
deemed equivalent or relevant to make good the gama

3. Contracting Parties shall cooperate to devalmpimprove means to remedy damage resulting from
transboundary movements of LMOs, including measufes rehabilitation, restoration or
reinstatement of habitats of particular conservationcern.

Operational text 5

1. The person responsible for intentional or umtitmal transboundary movements of living modified
organisms shall take reasonable measures to préaeretge resulting from transport, transit, handling
and/or use of living modified organisms that firidsorigin in such movements, and shall take realsien
measures of reinstatement in case such damagehmdess occurs.

2. The Party in which damage resulting from anntitmal or unintentional transboundary movement of
living modified organisms occurs, may require therson responsible for the movement to take
reasonable preventive measures and measures stteiment.

3. If the person responsible fails to take such suess, the Contracting Party may undertake the
measures at his expense.

Operational text 6

The Parties should endeavor to require any legabtural person who caused significant damage dty th
person’s intentional or negligent act or omissiegarding the trans-boundary movement to undertake
reasonable response measures to avoid, minimizentain the impact of the damage.

Operational text 7
Any obligation to take response and restorationsmess shall be limited to reasonable measures.
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Operational text 8
Elements of an Administrative Approach in NatioBalsafety Law for Damage to the Conservation of
Biological Diversity resulting from the Transboumg&lovement of LMOs under Article 27

1. General

(@) This approach is recommended for inclusion withineaisting national law relating to
biosafety or biodiversity, particularly a statuteregulation implementing the Biosafety
Protocol, but could be a standalone approach iatats. It is referred to in this annex
generically as a “law”.

(b) This administrative system does not apply to casgersonal injury, damage to private
property, or economic loss, and does not affect ragiyt under existing national legal
systems regarding these types of damages.

(© Parties to the rules and procedures are encourémedbquire coverage of these
responsibilities with financial security, as it betes available.

2. Specific Elements of an Administrative Approach

(a) For purposes of this law, “operator” means any @ei® entity which has the control of
the LMO at the time of the incident causing damageurs, owns or has the charge or
management of an LMO during its transboundary marém

(b) For purposes of this law, “incident” refers to amjintended release into the environment
of an LMO subject to a transboundary movement.

(© For purposes of this law, “damage” is defined adgaificant and adverse effect on the
conservation of biological diversity that is meale relative to baseline ecological data,
or equivalent, established by the Competent Natidothority.

(d) Where there occurs or is a likelihood of damageth® conservation of biological
diversity as a result of the transboundary moveroémin LMO in contravention of this
law, the operator shall, as soon as possible,

(i) notify the competent authority; and

(ii) take all reasonable measures consistent ughcbnservation of biodiversity to reduce or
mitigate any threat of a significant adverse effent the conservation of biological
diversity or to remedy any such significant advesfect.

(e) Where the operator fails to take measures requireter paragraph 2.d, the competent
authority may take those measures, cause them takba or direct the operator to take
them.

() Measures to remedy damage shall comprise assessraergtatement or restoration
through the introduction of original componentsbadlogical diversity, or, if this is not
possible, introduction of equivalent componentdfm same location, for the same use,
or in another location for other types of use. Thepetent authority may at any time
review remedial actions proposed or taken, andrartfer actions as appropriate.

(9) The competent authority may recover the costs apereses of, and incidental to, the
taking of any measures under paragraph (e), fraoperator, or any other person who
caused or contributed to the damage or increasetkiihood of its occurrence, to the
extent that such person knowingly or negligentlyseal or contributed to such damage.

(h) Recovery of such costs and expenses shall be takehe competent authority within
five years of the incident, when the measures uagen by the operator, or when the
identity of the operator became known, whichevehéslater.

® The operator will not be liable for such costs vehtre damage:
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() Resulted from an act of war, hostilities or insati@n or from a natural phenomenon
of an exceptional inevitable and irresistible chteg

(i) Was wholly caused by an act or omission of a thmedty with intent to cause
damage; or

(iif) Was wholly caused by the negligence or other wnaing€t of government or the
competent authority.

()] Any person with concerns arising about an incideat reported to the Competent
Authority may so report the incident. If the mattecovered by this law, the Competent
Authority is to take action pursuant to the prosig of this law and advise the person
within [ ] days of any action taken.

3. Quasi-civil Sentencing Options for Violations oftiémal Biosafety Law/

Parties and Governments are encouraged to incluidarce on creative sentencing options for
convictions for violating national Biosafety Protbémplementing laws, such as providing the court
with options including:

(a) directing the person to pay the competent authéoityall or any of the cost of remedial
or preventive action taken or to be taken by thepmetent authority or government as a
result of the commission of the offence (double ntg with the administrative
approach to be avoided);

(b) directing the person to pay, in the manner preedriby the court, an amount for the
purpose of conducting research into valuation ofiviersity;

(c) directing the person to take any action that thartcoonsiders appropriate to remedy or
avoid any harm to biodiversity that resulted or magult from the commission of the
offence;

(d) directing the person to pay, in the manner presdriby the court, an amount to an
educational institution for scholarships for studeenrolled in studying biodiversity and
biosafety;

(e) directing the person to post a bond or pay to thetan amount that the court considers
appropriate for the purpose of ensuring compliawdé any prohibition, direction or
requirement under the biosafety law.

Operational text 9
1. National law shall require that any person perational control of LMOs at the time of an inaitle
shall take all reasonable measures to mitigateangage arising therefrom.

2. This approach to fault-based liability is idgaituated within an existing national law relafito
biodiversity or biosafety (the “Act”), but could laestandalone approach in a statute.

(a) Where there occurs or is a likelihood of dam&mehe conservation or sustainable use of
biological diversity as a result of the transbougdamovement of an LMO in contravention of
this Act or regulations, the operator shall, assa® possible,

()  notify the competent authority; and

(i) take all reasonable measures consistent with ¢onservation and sustainable use of
biodiversity to remedy any damage or reduce orgaiié any threat of a significant adverse
effect on the conservation and sustainable us@tidical diversity.

(b) Where any person fails to take measures redjuirglerpara.(a), the competent authority may
take those measures, cause them to be taken or tthiecoperator to take them.
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(c) The competent authority may recover the costsexpenses of, and incidental to, the taking of
any measures undpara. (b), from the operator, or any other person who caasesntributed to
the damage or increased the likelihood of its aene, to the extent that such person knowingly
or negligently caused or contributed to such damage

(d) For purposes of this section, “operator” meamy person who owns or has the charge,
management or control of an LMO during its transtatary movement.

Operational text 10

1.

Operators responsible for activities coveredhiy instrument that may cause or has caused damag
as defined above, shall take the necessary meaBungevent, minimize, mitigate or repair the
damage.

Such measures shall comprise assessment,ateinsint or restoration through the introduction of
original components of biological diversity or, tifis is not possible, introduction of equivalent
components on the same location, for the sameous®, another location for other types of use.

If the necessary measures are not taken byopeeator responsible, the affected individuals,
communities or the authorities of the State in Wwhite damage occurs, may, in accordance with
domestic law, take such measures at the cost aétpmnsible operator.

Operational text 11

1.

The person or Party responsible for the LMO andierdamage will remediate or repair, or shall
compensate for the damage in accordance with theijples of the “Rio Declaration”.

If the determination is made that remediation parecan restore the damage to an acceptable
baseline condition and is necessary, then the ns#iie person or Party will perform a specific
remediation or repair plan developed to addressldneage to biodiversity.

Only if the determination is made that remediatonepair of the damage is not possible or would
cost more than the value of the damage to biodiyerden the responsible person or Party will
compensate for the “value” of the damage to biadityz In no event shall a person be entitled to
compensation for damage to biodiversity. The “galof the damage to biodiversity will be
determined based on the change from baseline ancbtisequent loss of functionality of the species
or area. That value will be established in nafidegislation of the country where the damage has
occurred, and based upon the assessment of valie dgmpetent national authority taking into
account existing domestic policies, customs, noand,legislation and precedents.

In an administrative system, responsibilityssablished where the operator:

(a) has operational control of the relevant aigtj\ar

(b) has released the relevant LMO into the enviremimnor
(c) has placed the relevant LMO on the market; and
(d) that LMO has caused damage to biodiversity.

“Operator” is the person, entity or Party whieds the operational control of the activity whictuses
the damage to biodiversity.

Operational text 12

1.

An ‘operator’ includes any person in operatlarantrol of a living modified organism at the tiroé
an occurrence.
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‘Preventive measures’ means any reasonable ungsasaken by any person in response to an
occurrence, to prevent, minimize, or mitigate lossdamage, or to address damage or threatened
damage to biodiversity, or to effect environmeuwtahn-up.

Subject to any requirement of domestic law, apgrator shall take all reasonable measures to
mitigate, restore, or reinstate damage arising ftoeoccurrence in order:

(a) to ensure prompt and adequate compensatidntims of damage and/or
(b) to preserve and protect the environment.

Each State shall adopt the necessary legis|atdgulatory and administrative measures to eribate
the necessary steps are taken to prevent, remestgye or reinstate the environment where where an
operator does not do so, and to recover the cbsising so from an operator.

Operational text 13
1. Where damage to biodiversity has occurred, thg&tent Authority may, at any time:

(a) Require the operator to provide supplementaorination on the damage occurred;

(b) Take, require the operator to take, or givéruttions to the operator concerning, all practieab
steps to immediately control, contain, remove beotise manage the damage factors in order to
limit or to prevent further damage to biodiversity;

(c) Require the operator to take the necessarydiatmeasures; and/or

(d) Itself take the necessary preventative measures

2. The Competent Authority shall decide which rerakcheasures shall be implemented in accordance

with Annex II.

3. The operator shall bear the costs for the mitatiee and remedial actions taken pursuant to this

regulation/law/decree.

4. An operator shall not be required to bear thst of remedial actions taken pursuant to this

regulation/law/decree in case of:

(a) Act of God, force majeure, and Act of war or cwiirest;

(b) Intervention by a third party, including intentionerongful acts or omissions of the third party;

(c) Compliance with compulsory measures imposed bygetent national authority;

(d) Damage that could not have been foreseen givescibatific knowledge at the time when a risk
assessment was undertaken as part of the appraealgs for the transboundary movement

(e) Damage that was deemed acceptable by the comgeiidairity in the approval process for the
activity.

Operational text 14

1.

2.

The operator shall bear the costs for the prtewiee and remedial actions taken pursuant toXKis

This administrative system shall apply to daendg the conservation and sustainable use of
biodiversity, or an imminent threat of such damagsyulting from the transboundary movement of
LMOs.

This administrative system does not applyases of personal injury, to damage to private ptgpe
or to economic loss, and does not affect any nigider existing systems regarding these types of
damages.

The Competent Authority may, at any time:
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(a) Require the operator to provide informationamy imminent threat of damage to biodiversity or
in suspected cases of such an imminent threat

(b) Require the operator to take the necessaryeptative measures;
(c) Give instructions to the operator on the nemgsgreventative measures to be taken; or

(d) Itself take the necessary preventative measures

5. If the operator fails to comply with requirecepentative measures, cannot be identified or ts no
required to bear the costs under this XX, the CdemgeAuthority shall take these measures itself.

6. Where damage to the conservation and sustaineta of biodiversity has occurred, the Competent
Authority may, at any time:

(a) Require the operator to provide supplementaorination on any damage that has occurred,;

(b) Take, require the operator to take, or givérutdions to the operator concerning, all practieab
steps to immediately control, contain, remove tieavise manage the damage factors in order to
limit or to prevent further damage to conservaaon sustainable use of biodiversity;

(c) Require the operator to take the necessarydiatmeasures; and/or

(d) Itself take the necessary preventative measures

7. The Competent Authority shall decide which rdraemeasures shall be implemented in accordance
with [Annex II].

3. Exemptionsto or mitigation of strict liability

Operational text 1
1. No Contracting Party can be held liable undes Article if without their being any fault on ifsart
the damage occurred:

(a) directly due to an act of armed conflict orastile activity except an armed conflict initiatby
the Contracting Party that is responsible for thmage;

(b) directly due to a natural phenomenon of exosgatl, inevitable, unforeseeable and irresistible
character; or

(c) wholly by an act of third party; or wholly thiesult of the wrongful intentional conduct of arthi
party, including the person who suffered the damage

2. Compensation may be reduced or disalloweckif/tbtim or a person for whom he is responsible
under the domestic law, by his own fault, has cawsecontributed to the damage having regard to all
circumstances.

3. The granting of an advance agreement by thiy Baimport does not exonerate the Party of export
from being answerable for any damage resultingndutiansboundary movement, transit, handling
and use of LMOs, including illegal traffic.
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Operational text 2

1.

The operator/importer should not be liablehe extent that the damage was caused by an act of
Godforce majeure, an act of war or civil unrest, the interventionathird party or compliance with
compulsory measures imposed by a public natiorthbaity .

Where appropriate, the operator/importer mayhaee to bear the costs of remedial action when he
proves that he was not at fault or negligent ardddéimage was caused: (a) by an activity expressly
authorised by and fully in conformity with an autization given under national law; or (b) by an
activity not considered likely to cause environnaémtamage according to the state of scientific and
technical knowledge at the time when the activiaswarried out.

Operational text 3
Liability may be limited in cases where the perseierred to in [OT5 of Section 1V.2(b)] proves thhaé
damage was:

(a) The result of an act of armed conflict, hostilitiesil war or insurrection; or

(b) The result of a natural phenomenon of exceptiomayitable, unforeseeable and irresistible
character.

Operational text 4

1.

No liability in accordance with this article dlhrattach to the liable person according to parplyrane
and two, if he or she proves that, despite theleglia place appropriate safety measures, the damag
was:

(a) The result of an act of armed conflict, hostilifiesil war or insurrection;

(b) The result of a natural phenomenon of exceptiomayitable, unforeseeable and irresistible
character;

(c) Wholly the result of compliance with a compulsorgasure of a public authority of the Party
where the damage has occurred or where the livindifired organisms were unintentionally
released across the border; or

(d) Wholly the result of the wrongful intentional coradlwf a third party.

If the person who has suffered the damage oeraop for whom he or she is responsible under
domestic law has by his or her own fault causeddtdmage or contributed to it, the compensation
may be reduced or disallowed having regard tchalldircumstances.

If two or more exporters are liable accordingHis article, the claimant shall have the righsézk
full compensation for the damage from any or alhaf persons liable.

The liable person who proves that only parthef damage was caused by living modified organisms
shall be liable for that part of the damage only.

Operational text 5
Liability shall be excluded/mitigated when damageswaused under the following circumstances:

(a) Act of Godforce majeure; or
(b) Act of war or civil unrest; or

(c) Intervention by a third party; or
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(d) Compliance with compulsory measures imposed byngetent national authority; or
(e) The damage could not reasonably have been foreaeeording to the “state-of-the-art” at the

time that the activities were carried out.

Operational text 6
Liability shall not attach in the following circuntasces:

(a) Act of Godforce majeure;
(b) Act of war or civil unrest;
(c) Intervention by a third party is responsible fousiag the damage;

(d) Activities taken in compliance with compulsory meies issued by a competent national
authority cause the damage;

(e) The activities causing the damage were taken inrdacice with permission of an activity by
means of an applicable law or a specific authdorassued to the operator.

Operational text 7
1. Liability shall not be established where the dgeto biodiversity is a result of:

(a) Act of Godforce majeure;

(b) Act of war or civil unrest;

(c) Intervention by a third party;

(d) Compliance with compulsory measures imposed bympetent national authority;

(e) Permission of an activity by means of an aplie law or a specific authorization issued to the
operator; and

() The “state-of-the-art” in relation to activisiehat were not considered harmful according to the
state of scientific and technical knowledge attilme they were carried out.

2. In determining whether a defendant is liabledamage to biodiversity resulting from the
transboundary movement of living modified organisommpliance with the relevant provisions of the
Biosafety Protocol and applicable national laws geglilations shall create a rebuttable presumptian
the defendant is not liable.

Operational text 8

In particular, (a) no mutation and no biologicdket of any kind, including any change to an orgamor
an ecosystem whether due to evolution or otheragsewhether gradual or otherwise, shall be
considered an Act of God &arce majeure, and (b) no weather, meteorological disturbanadinratic
occurrence or effect shall be considered Act of Giddrce majeure.

Operational text 9
1. Liability shall not attach to case of:
(&) Act of Godforce majeure;

(b) Act of war or civil unrest;

(c) Intervention by a third party (including intemal wrongful acts or omissions of the third part
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(d) Compliance with compulsory measures imposed bympetent national authority;

(e) Harm that could not have been foreseen gieemsfic and technical knowledge at the time they
were carried out as determined by the risk assagsni@dertaken in conjunction with approval
or authorisation of the activity by the competautharity;

() Possible harm to biodiversity that was deernaedeptable by the competent authority in the
approval process for the activity.

2. An operator shall not be required to bear thet obpreventative or remedial actions taken purst@
this XX when he was not at fault nor negligent dmel damage to biodiversity or imminent threat of
such damage was caused by:

- Act of Godforce majeure;
- Etc.

4. Theprovision of interim relief

Operational text 1

Interim relief may be granted by a competent coualy in the case of an imminent, significant arkely
irreversible damage to biodiversity. The defen@arosts and losses shall be paid by the clainmaaty
case where interim relief is granted but liabilgynot established subsequently in the case.

Operational text 2

Any competent Court or Tribunal may issue an infiomcor declaration or take such other appropriate
interim or other measure as may be necessary wadieswith respect to any damage or threatened
damage.

5. Recourse againgt third party by the person who isliable on the basis of strict liability

Operational text 1
Nothing in this instrument shall prejudice the tigl the defendant to institute a claim againshiedt
party for the claim brought against the defendanhe amount awarded in respect of the said claim.

OR
Nothing in this instrument shall prejudice the tighrecourse of the defendant against any thirtypa

Operational text 2
Nothing in these rules and procedures should piegudny right of recourse of the operator/importer
against the exporter.

Operational text 3
[This section] does not limit or restrict any rigtftrecourse or indemnity that a person may haeénag
any other person.

Operational text 4
1. Any person liable under the Protocol shall htled to a right of recourse in accordance with t
rules of procedure of the competent court:

(a) Against any other person also liable undeftweocol; and
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(b) As expressly provided for in contractual arramgnts.

2. Nothing in the Protocol shall prejudice anyhtgyof recourse to which the person liable might be
entitled pursuant to the law of the competent court

Operational text 5
Nothing in this decision shall prejudice any rigiitecourse of the operator/importer against theoemer.

6. Joint and several liability or apportionment of liability

Operational text 1

1. Where damage is caused by LMOs subject to thedce informed agreement and LMOs identified
as being not likely to have adverse effects purshaticle 7(4) of the Cartagena Protocol, a person
otherwise liable shall only be liable accordinghie Protocol in proportion to the contribution made
by the LMOs covered under the Advance informed egent.

2. In respect of damage where it is not possibléistinguish between the contribution made by LMOs
covered by and LMOs identified as being not likelyhave adverse effects pursuant Article 7(4) of
the Cartagena Protocol, all damage shall be couerddr this Protocol.

3. If there is more than one person responsibléhfo damage, injury or loss, the claimant shalehthe
right to seek full compensation from any or altloé persons liable for the damage, injury or loss.

4. Persons or legal entities shall be held joiattg severally liable where two or more personkegal
entities are liable in accordance with [Articleatjove.

Operational text 2

1. When damage results from the transboundary meweaf LMOs for which two or more persons
may be held liable, the claimant shall have thbtrig seek full compensation for the damage frogman
all of the said persons.

OR:

1. When damage results from the transboundary mertof LMOs for which two or more persons may
be held liable, the said persons shall be jointly severally liable for all such damage.

2. If damage results from an incident that comsadt a continuous occurrence, all persons involved
successively in exercising the control of the distiduring that occurrence shall be jointly and
severally liable. However, the person who proves the occurrence during the period when he was
exercising the control of the activity caused amlyart of the damage shall be liable for that phthe
damage only.

3. If damage results from an incident that coesi$ta series of occurrences having the same otiggn
persons at the time of any such occurrence shatlibidy and severally liable. However, any person
who proves that the occurrence at the time whewdseexercising the control of the activity caused
only a part of the damage shall be liable for gaat of the damage only.

Operational text 3

1. If two or more operators/importers are liabteading to these rules and procedures, the claiman
should have the right to seek full compensationttier damage from any or all operators/importers
i.e. the latter should be liable jointly and selgravithout prejudice to domestic provisions
concerning the rights of contribution or recourse.
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2. The operator/importer who proves that only mdrthe damage was caused by the transboundary
movement of LMOs should only be liable for thattpdrthe damage.

Operational text 4
Any persons responsible for transboundary movenmefésred to in [OT 5 of Section IV.2(b)] shall be
jointly and severally liable for damages referredntthe same paragraph.

Operational text 5
The persons referred to in [para. 3] are jointlg aaverally liable for such costs and expenses.

Operational text 6
Where more than one entity is determined to bédjdah accordance with [paragraphs 1 and 2], athsu
entities shall be held jointly and severally liable

Operational text 7
1. In the case of liability of more than one perdability shall be apportioned on the basis elative
degrees of fault.

2. A Party shall be liable for failure to exercissasonable care in carrying out its responsiediti
pursuant to the Biosafety Protocol and nationallémgnting legislation where such failure results in
damage to biodiversity. Where another operatar &lsat fault, liability shall be apportioned based
on degree of fault.

Operational text 8

1. All liability under this article shall be joirnd several. If two or more persons are liabl®@iting to
this article, the claimant shall have the righséek full compensation for the damage from anylor a
of the persons liable.

2. If an occurrence consists of a continuous agetie, all persons successively exercising theraont
of the living modified organism immediately befove during that occurrence shall be jointly and
severally liable.

3. Where there is liability under [exporting Siaded [state of national], the liability shall bat and
several.

Operational text 9
In the case of liability with multiple causes, liiily shall be apportioned on the basis of relatiegrees
of fault where possible.

7. Limitation of liability

(a) Limitation in time (relative time-limit and ablute time-limit)

Operational text 1

1. Claims for compensation under the rules and qguloes in the field of liability and redress for
damage resulting from the transboundary movemerivioly modified organisms shall be made
within ten years from the date the claimant knewhefdamage and its origin.

[2. Where the incident consists of a series of erices having the same origin, time limits esshigd
pursuant to this Article shall run from the datetlod last of such occurrences. Where the incident
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consists of continuous occurrences, such time dimhall run from the end of that continuous
occurrence. ]

3. The right to bring civil action in respect ofrhmacaused by any LMO or its product shall commence
from the date on which the affected person(s) ercimmunity or communities learned of the harm,
taking due account of:

(&) The time the harm may take to manifest itsaif],

(b) The time that it may reasonably take to cateekhe harm with the LMO or its product, taking
into consideration the situation or circumstancehef person(s) or community or communities
affected.

4. The liability of the user shall not be limitéd time. However, once damage is established, the
requirement for action to redress the damage ddwllimited in time (10 years). The person
responsible for the damage shall be obliged to emsgte for the damage that he caused within a
period of no more than five years from the datthefclaim.

Operational text 2
1. (a) Actions for damages under this Instrumdratisbe subject to a limitation period of [X] years
from the date on which the claimant knew or ouglaisonably to have known of the damage and
the identity of any person responsible.
(b) The laws of the Parties regulating suspensiomterruption of limitation periods shall appiy
the limitation period prescribed in this paragraph.
2. In no case shall actions be brought after [Xdrgefrom the date of the incident which caused the
damage.
3. (a) Where the incident consists of a continumeaurrence the thirty years' period shall run fithie
end of that occurrence.
(b) Where the incident consists of a series @uoences having the same origin the thirty years'
period shall run from the date of the last of sacburrences.

Operational text 3

1. A claim for damages under these rules and proesdshould be exercised within [x] years from the
date by which the claimant knew or ought reasonttbhyave known of the damage and the person
liable and in any event not later than [y] yeasfrthe date of the transboundary movement of
LMOs.

2. Where the transboundary movement of LMOs ctseisa series of occurrences having the same
origin, the time limits under this rule should rinom the date of the last such occurrence. Whege th
effect of the transboundary movement consistsamfrdinuous occurrence, such time limits should
run from the end of the continuous occurrence.

Operational text 4

Any claim for compensation (damage) shall be suliie@ limitation period of “...X" years, from the
date on which the damage has or ought to have tortitee knowledge of the claimant. Such claims to
damage shall be brought within a maximum limitatiemiod of “...X” years.

Operational text 5
1. Any claims for compensation under this instrutraae not admissible unless they are brought within
five years from the date of the incident.

2. Any claims for compensation under this instrotreere not admissible unless they are brought mwithi
one year from the date the claimant knew or oughsonably to have known of the damage provided
that the time limits established pursuant to paalgrl of this section are not exceeded.

/...
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Operational text 6

Claims for compensation under the Protocol shall reo admissible unless they are brought within 3
years from the date the claimant knew or oughtorasly to have known of the damage and the person
responsible, and at the latest 20 years from tteeastiewhich the activity causing the damage ceased.

Operational text 7

1. Claims for redress and compensation under thgr8tocol shall not be admissible unless they are
brought within [....] years from the date of the marmehen the living modified organisms have
crossed the border.

2. Claims for compensation under the Subprotocall shot be admissible unless they are brought
within three years from the date that the clainiarw or ought reasonably to have known of the
damage and of the person liable, provided thatithe limits established pursuant to paragraph 1 are
not exceeded.

3. Where the damage has been caused by a serezwfences having the same origin, time limits
established pursuant to this article shall run ftbendate of the last of such occurrences. Where th
damage has been caused by a continuous occurseratetime limits shall run from the end of that
continuous occurrence.

Operational text 8
1. No liability could be alleged after [10] yedirsm the date of the incident.

2. Liability shall be admissible within [3] yeair®m the date the claimant knew or ought reasontbly
have known of the damage provided that the timatdimstablished pursuant to the previous
paragraph.

Operational text 9

Where the incident giving rise to a claim undes théction has occurred, no proceedings in respéioe o
claim may be instituted after 5 years from the aatavhich the events occurred, or became evidetieto
competent authority, whichever is later.

Operational text 10

Any claim for damage to the conservation and soatde use of biodiversity resulting from the
transboundary movement of LMOs shall be broughiwithree years from the date the damage is known
or reasonably could have been known but shall ircase be recognized if not brought within twenty
years of the conduct alleged to have caused thagwccurred.

Operational text 11

1. Claims for compensation under this Protocol shatllbe admissible unless they are brought within
ten years from (a) the date of the occurrence®fiimage, or (b) from the date the damage becomes
known or reasonably should have become known byltimant and is known by the claimant to be
attributable to the occurrence or should reasonablye been known to be so by the claimant,
whichever occurs later.

2. Where the occurrence consists of a series of oscoer having the same origin, the date of
occurrence under this article shall be the dattheflast of such occurrence. Where the occurrence
consists of continuous occurrence, such time lishall run from the end of that continuous
occurrence.
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Operational text 12

Claims in relation to damage to biodiversity shwelbrought within three years from the date theatgm

is identified or reasonably could have been idattibut shall in no case be recognized if not bhbug
within twenty years of the transboundary moveméiat taused the damage occurred unless it can be
shown that the damage could not have been idehtifithin the twenty year period.

(b) Limitation in amount

Operational text 1

The amount of compensation for damage caused byrahnseboundary movements of living modified
organisms shall be determined by the extent of dantsaused as assessed by a competent court, lmased o
the facts of the particular case, and fully compésts.

Operational text 2
1. The maximum amount for following damages urjdeticle X] shall be as follows:

[to specify with reference to the nature of the dgm example: to biological diversity and the
environment, and the amount]

2. There shall be no limit in amount for any llapiunder this instrument if it is proved that tdlamage
resulted from any personal act or omission, conaahittvith the intent to cause such damage, or
recklessly and with knowledge that such damage dvprdbably result.

3. In all other cases, there shall be no finariat on liability.
OR
There shall be no financial limit on liability fany damage recoverable under this instrument.

Operational text 3
Any claim for damage covered under the instrumbatl e subject to a maximum amount of ... X".

Operational text 4
Each claim may result in a maximum of $500,000l ttdanpensation

Operational text 5
1. The liability under [article 4] is limited to ¢hamounts specified in [part one of annex Il]. Slitits
shall not include any interests or costs awardethéyompetent court.

2. The limits of liability specified in [part onef @nnex ll]shall be reviewed by the Meeting of the
Parties on a regular basis taking into accountigks of living modified organisms.

3. There shall be no financial limit on liabilityder [article 5].

Operational text 6
Financial limits for liability shall be specifiedybagreement of [Contracting Parties] through the
mechanism considered appropriate.

Operational text 7

Total costs of compensation and redress measuedk bsh for remediation of actual damage to the
conservation and sustainable use of biodiversitylting from the transboundary movement of LMOs
and shall not exceed XXX _United States dulla
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8. Coverage of liability

Operational text 1

1. The Party of export or any other person thak él strictly liable pursuant Article ----- hereghall
establish and maintain during the period of theetioh liability, insurance, bonds or other financial
guarantees covering their liability for amounts less than the minimum limits specified herein.

2. The Party of export may, by notifying a declamatof self insurance through the Biosafety clegin
House, fulfill its obligation provided under subel¢ one of this Article.

3. Insurance, bonds or other financial guarantiesiged under subarticle one of this Article staaily
be drawn upon to provide compensation for damage.

4. Proof of coverage of the liability of the Padfyexport or any other person shall be deliverethe
competent authorities of the state of import/traresid the same shall be notified to parties thinou
the Biosafety Clearing-House.

5. Any claim under this Protocol may be asseriegttly against any person providing insurance,dson
or other financial guarantees. The insurer or taiesgn providing the financial guarantee shall have
the right to require the person liable under thistétol to be joined in the proceedings. Insurat an
persons providing financial guarantees may invdie defenses which the person liable under this
Protocol would be entitled to invoke.

Operational text 2

1. The persons liable under Article X shall maimtadequate insurance or other financial securitgh s
as the guarantee of a bank or similar financiditirgn, to cover liability under Article X up tthe
limit as may be prescribed by the Parties or aswgen Article X.

2. Notwithstanding paragraph 1, a Party may mainsaif-insurance in respect of its State operators,
including those carrying out activities in the figtance of scientific research.

3. Notwithstanding paragraph 1, the Parties to ltrument may exempt any person from the
obligations under this Article.

OR

1. Each Party shall ensure that where appropriakéng due account of the risks of the activitgy a
person involved in the transboundary movement wihdi modified organisms be required to
participate in a financial security scheme or teehand maintain a financial guarantee up to aicerta
limit, of such type and terms as specified by itgional law, to cover the liability under this
instrument.

2. Notwithstanding paragraph 1, a Party may maingalf-insurance in respect of its State operators
including those carrying out activities in the filetance of scientific research.

3. Not withstanding paragraph 1, the Parties @ linstrument may exempt any person from the
obligations under this Article.

OR

1. The persons liable under Article X may maint@ailequate insurance or other financial securityh suc
as the guarantee of a bank or similar financiditingon, to cover liability under Article X up tthe
limit as may be prescribed by the Parties or asan Article X.
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2. Notwithstanding paragraph 1, a Party may mainsailf-insurance in respect of its State operators,
including those carrying out activities in the filgtance of scientific research.

Operational text 3

Parties are urged to take measures to encourageteéopment of financial security instruments and
markets by the appropriate economic and finangiatators, including financial mechanisms in case of
insolvency, with the aim of enabling operators ¢e financial guarantees to cover their responsésili
under domestic measures implementing this decision.

Operational text 4
1. The Instrument shall provide for mandatory ompalsory financial security for the damage caused
by the operator, with residual liability being witie state.

2. The Instrument may also provide for voluntamyaficial security mechanisms to supplement the
damage caused.

Operational text 5

The persons liable under Article X shall establstd maintain during the period of the time limit of
liability, insurance, bonds or other financial gastiees covering their liability in accordance with
requirements set out in the regulatory frameworkhef party of import or the decision on the impairt
living modified organisms taken by a Party of imppursuant to Articles 10-12 of the Cartagena
Protocol. The requirements shall take into accoiet alia the likelihood, seriousness and possibks

of damage and the possibilities to offer finansiaturity.

Operational text 6

The parties should encourage any legal or natweon who takes on the operational control of gvin
modified organisms that are subject to transboyndervements to maintain adequate insurance or other
financial security.

Operational text 7

1. The exporter shall ensure that liability undatile 4] for amounts not less than the minimumits
for financial securities specified in [part two ahnex Il] is and shall remain covered by financial
security such as insurance, bonds or other finhrguiarantees including financial mechanisms
providing compensation in the event of insolvendy. addition, Parties may fulfil their obligation
under this paragraph with respect to State-ownedadprs by a declaration of self-insurance.

2. The minimum limits for financial securities sged in [part two of annex Il] shall be revieweg b
the meeting of the Parties on a regular basis gakimo account the risks of living modified
organisms.

3. Any claim under the Subprotocol may be assedieettly against any person providing financial
cover under paragraph 1. The insurer or the pgsoviding the financial cover shall have the right
to require the person liable under [article 4] ® jbined in the proceedings. Insurers and persons
providing financial cover may invoke the defendesttthe person liable under [article 4] would be
entitled to invoke. Nothing in this paragraph sipaévent the use of deductibles or co-payments as
between the insurer and the insured, but the fibfrthe insured to pay any deductible or co-
payment shall not be a defence against the persorhas suffered the damage.

4. Notwithstanding paragraph 3, a Party shall bittevr notification to the Depositary at the time of
signature, ratification, approval of or accessmithie Subprotocol, indicate if it does not providea
right to bring a direct action pursuant to paragr8p The Secretariat shall maintain a record ef th
Parties that have given notification pursuant te praragraph.
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Operational text 8
For purposes of the administrative proceduresdtion IV.2 (¢), competent authorities are encouraged to
require operators to obtain financial securitytfag activities identified by the competent authorit

Operational text 9
National corporate and other applicable laws caringrfinancial security for the conduct of commatci
and research and development activities in theyRdrére the damage exists shall apply.

Operational text 10

1.

2.

Exporters, notifiers, importers, distributors, gevs; carriers, and other persons liable under
[article 4] shall establish and maintain during pegiod of the time limit of liability, insurancepnds

or other financial guarantees covering their liggpiinder [article 4] of this Protocol for amoumtst
less than the minimum limits specified in paragrgplof [Annex I] according to the terms and
conditions established by the Regulations passethéyConference of the Parties serving as the
meeting of the Parties to this Protocol.

A document reflecting the coverage of the liabilifythe exporter and the notifier under [article 4
paragraph 1], of this Protocol or of the importeder [article 4, paragraph 2], of this Protocollsha
accompany the notification referred to in articl@r8Annex Il of the Cartagena Protocol. Proof of
coverage of the liability of the exporter and thatifirer shall be delivered to the competent nationa
authorities of the State of import.

Any claim under this Protocol may be asserted tiregainst any person providing insurance, bonds
or other financial guarantees. The insurer or tiiesgn providing the financial guarantee shall have
the right to require the person liable under [&ti] to be joined in the proceedings.
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V. SUPPLEMENTARY COMPENSATION SCHEME

A. Residual state liability

Operational text 1
Where a claim for damages has not been satisfiedd®rson or legal entity liable, the unsatisfiedipn
of that claim shall be fulfilled by the State whéne person or legal entity is domiciled or residen

Operational text 2
For damage resulting from transboundary movemetfiviofy modified organisms, primary liability shall
be that of the operator with residual state liaili

Operational text 3
Where no responsible operator can be identifieth@responsible operator can not remediate the
damage, then the Party shall remediate for the dartmbiodiversity.

Operational text 4

1. If liability for damage to biodiversity cannbé established because (a) no person can be iddntif
(b) a complete defence applies; or (c) the clainmnie-barred, the Party in which the damage exists
shall be responsible for any necessary restoratioother remedial action in accordance with its
obligations under the Convention on Biological Darty.

2. Where liability is assigned to a person butfthancial limit provided for in Rule [] has beeeached,
the Party in which the damage exists shall be resipte for any additional remedial action that may
be necessary in accordance with its obligationgutite Convention on Biological Diversity.

3. National corporate and other applicable lawsceeoning financial insufficiencies in the Party we
the damage exists shall apply.

Operational text 5

1. In the case of a person liable under this lartloeing financially unable fully to meet the
compensation for damages, together with costsrardeist, as provided in this Protocol, or otherwise
fails to meet such compensation, the liability i@ met by the State of which the person is a
national.

2. Where payments by the Fund under Article 21dfmmnage, including compensation and the costs of
prevention, remediation, restoration or reinstatemef the environment, are insufficient, the
exporting Contracting Party shall be liable to plag residual amount payable under this Protocol.

Operational text 6

1. If liability for damage to biodiversity cannbe established, the Party in which the damage sxist
shall be responsible for any necessary restorairoather remedial action in accordance with its
obligations under the Convention on Biological Darty.

2. National corporate and other applicable lawsceoning financial insufficiencies in the Party we
the damage exists shall apply.
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B. Supplementary collective compensation arrangésnen

Operational text 1

1.

Where compensation under this Protocol doescower the costs of damage, additional and
supplementary measures aimed at ensuring adequétprampt compensation may be taken using
the fund established here under.

A fund is to be created in advance on the basiguarantees and contributions put forward by
biotechnology industry and other operators. Thewrhof such a guarantee and contribution can be
determined on the basis of identified criteria.

Operational text 2

1.

o

Any person unable to claim the full or any antaafrthe damage awarded because:

(&) The person liable cannot be identified:;

(b) The person liable escapes liability on the bafia defense available under this Instrument;
(c) Any time limit provided by this Instrument hexspired;

(d) Any financial limit provided by this Instrumehés been reached,
(e) Any financial securities required by this lsirent to be provided or maintained by the person
liable are not available or not sufficient to sgtihe award of damages;

shall be entitled to claim the full measure or msepresenting the balance sum of the award frem th
supplementary collective compensation arrangensstéblished under this instrument.

Any person who has applied for and been awairdedm monetary relief may claim the sum from
the supplementary collective compensation arrang&mestablished under this Instrument if the
person liable is unable to provide the whole or pawt of the said sum.

The Secretariat of the CBD/Instrument shall rtg@nand administer the Fund, in accordance with

Decisions including terms of reference to be adbptethe Parties, to providiter alia, for

(&) The reimbursement of the reasonable and ipctdosts incurred by a Party or Parties in taking
response action pursuant to Article X.

(b) Matters set out iparagraph 1.

Any Party or Parties may make a proposal to facly of the CBD/Instrument for reimbursement to
be paid to persons from the fund.

(&) The CBD/Instrument may establish speciauchstances and criteria to be taken into account i
its decisions relating to the disbursements froenRind.

(b) The special circumstances and criteria malydecthe following:
[to establish: example: size of damage; area ofad@mwhere damage occured; use (social or
commercial); type of plant; type of gene; or théoueseen failure of any relevant insurance company

or financial institution. ]

(a) Contributions to the Funds shall be madsumh members of the biotechnology industry as may
be determined by a decision of the Parties torikgument.
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(b) The amount of the contribution shall be detaed by a decision of the Parties to the Instrument

(c) The Parties to the Instrument may exempt @&nggn from making contributions to the fund.

7. Any State or person may make voluntary contidimstto the fund.

Operational text 3

1. Where the claims for damage under the Instrirdennot adequately cover the costs of damage,
additional/supplementary funding mechanisms mayioeided to ensure appropriate payments of
such costs.

2. The Instrument shall provide for mandatory ompulsory financial security for the damage caused
by the operator, with residual liability being witte state.

Operational text 4
No provision

OR
Parties may discuss the modalities of a voluntargrgement to supplement the compensation for cases
where the damage exceeds the financial limit aswgen this document.

OR
The Parties may consider the necessity of any supgitary financial arrangement in light of the
experience gained through the implementation ofales set out in this document.

Operational text 5

Article 6

Preventive, mitigating, restorating and reinstating measures required

Where the financial resources of an operator, dioly financial security measures, are insufficiant
cover the damage suffered as a result of an ingidee Fund shall pay the costs of prevention,
remediation, restoration or reinstatement of theirenment where payment for such is not available
under this Protocol.

Article 19.

Fund established

1. An International Fund for compensation for damagdye named “The International Living Modified
Organism Compensation Fund” and hereinafter redeiweas “The Fund”, is hereby established with
the following aims:
(a) to provide compensation for and prevention,ediation or reinstatement of damage to the extent

that the protection afforded by this Protocol iadaquate;

(b) to provide legal aid to claimants;
(c) to give effect to the related purposes seirothis Convention.

2. The Fund shall in each Contracting Party be reaeghas a legal person capable under the laws of
that State of assuming rights and obligations ahtetng a party in legal proceedings before the
courts of that State. Each Contracting Party stedbgnize the Director of the Fund (hereinafter
referred to as “The Director”) as the legal repnéatve of the Fund.

Article 20.

Applicability of the Fund

This Part shall apply with regard to compensaticeoeding to article 21 to damage caused in aredsrun
the national jurisdiction of a Contracting Partyitorareas beyond the limits of national jurisdintiand
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to preventive measures taken to prevent or minirsimh damage or for reinstatement or remediation of
the environment following such damage.

Article 21.
Payment of Compensation and Remediation
1. The Fund shall pay compensation to any personrsuffelamage if such person has been unable to

obtain full and adequate compensation for the danuagler this Protocol, either

(a) Because no liability for the damage arises uttde Protocol;

(b) Because the party liable for the damage urtderRrotocol is financially incapable of meeting hi
obligations in full and any financial security thagy be provided under this Protocol does not
cover or is insufficient to satisfy the claims foompensation for the damage; a person being
treated as financially incapable of meeting thaspe's obligations and a financial security being
treated as insufficient if the person suffering tti@mage has been unable to obtain full
satisfaction of the amount of compensation due wrbies Protocol after having taken all
reasonable steps to pursue the legal remediesblaib him;

The Fund shall pay the costs of prevention, rentietizor reinstatement of the environment where
payment for such remediation or reinstatement veagvailable under this Protocol.

The aggregate amount of compensation and preveméorediation and reinstatement payable by the
Fund under this article shall in respect of any oceurrence be limited, so that the total sum af th
amount and the amount of compensation actually yadtér this Protocol for an occurrence, shall not
exceed the amount specified in Annex IV.

Where the amount of established claims against Rtied exceeds the aggregate amount of
compensation payable under paragraph 4, the anamailible shall be distributed in such a manner
that the proportion between any established claidhthe amount of compensation actually recovered
by the claimant under this Protocol shall be thaeséor all claimants.

The Assembly of the Fund (hereinafter referred ¢d'tae Assembly”) may, having regard to the
experience of incidents which have occurred angarticular the amount of damage resulting
therefrom and to changes in the monetary valuesdéehat the amount referred to in paragraph 2,
shall be increased; provided, however, that thiswarhshall in no case be decreased. The changed
amount shall apply to incidents which occur after date of the decision effecting the change.

The Fund shall, at the request of a ContractingyPase its good offices as necessary to assist tha
State to secure promptly such personnel, matanghlsarvices as are necessary to enable the State to
take measures to prevent or damage arising frootamrrence in respect of which the Fund may be
called upon to pay compensation under this Protocol

The Fund may on conditions to be laid down in Ragoihs provide credit facilities with a view to
the taking of preventive measures against damagmg@ifrom a particular occurrence in respect of
which the Fund may be called upon to pay compemsatider this Protocol.

Article 22.

Time limitations

Rights to compensation under article 21 shall lagxished unless an action is brought thereunder o
notification has been made pursuant to Article 8agraph 6, within ten years from the date when th
damage occurred or from when the damage is disedver

Article 23.
Jurisdiction
1. Subject to the subsequent provisions of this atiahy action against the Fund for compensation

under article 21 of this Protocol shall be broughlly before a court competent under article 8 o th

/...
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Protocol in respect of actions against a personiwloo who would be been liable for damage caused
by the relevant occurrence.

2. Each Contracting Party shall ensure that its cquotsess the necessary jurisdiction to entertain su
actions against the Fund as are referred to irgpapa 1.

3. Where an action for compensation for damage has besught before a court competent under
article 8 of this Protocol, such court shall haxel@asive jurisdictional competence over any action
against the Fund for compensation under the pravisof article 21 of this Convention in respect of
the same damage.

4. Each Contracting State shall ensure that the Fball save the right to intervene as a party to any
legal proceedings before a competent court of $tate against a person who may be liable under
article 4 of this Protocol.

5. Except as otherwise provided in paragraph 6, thedFshall not be bound by any judgment or
decision in proceedings to which it has not beparsy or by any settlement to which it is not atypar

6. Without prejudice to the provisions of paragraphwhere an action under this Protocol for
compensation for damage has been brought befommpetent court in a Contracting State, each
party to the proceedings shall be entitled undemidtional law of that State to notify the Fundhef
proceedings. Where such notification has been riradecordance with the formalities required by
the law of the court seized and in such time ansuich a manner that the Fund has in fact been in a
position effectively to intervene as a party to fineceedings, any judgment rendered by the court in
such proceedings shall, after it has become findlemforceable in the State where the judgment was
given, become binding upon the Fund in the sersktlie facts and findings in that judgment may
not be disputed by the Fund even if the Fund haactoally intervened in the proceedings.

Article 24.

Enforcement

Subject to any decision concerning the distributieferred to in article 21, paragraph 4, any judgime
given against the Fund by a court having jurisdittin accordance with article 23, paragraphs 13nd
shall, when it has become enforceable in the Qiaterigin and is in that State no longer subject to
ordinary forms of review, be recognized and enfabte in each Contracting State on the same conditio
as are prescribed in [article 12] of this Protocol.

Article 25.

Subrogation

1. The Fund shall, in respect of any amount of comgtms for damage paid by the Fund in accordance
with article 21, paragraph 1, of this Protocol, @og by subrogation the rights that the person so
compensated may enjoy under the Protocol agairysperson who may be liable under article 4 of
this Protocol.

2. Nothing in this Convention shall prejudice any tigi recourse or subrogation of the Fund against
persons other than those referred to in the pregeguragraph. In any event the right of the Fund to
subrogation against such person shall not be sssufable than that of an insurer of the person to
whom compensation or indemnification has been paid.

3. Without prejudice to any other rights of subrogat@ recourse against the Fund which may exist, a
Contracting Party or agency thereof which has gaithpensation for damage in accordance with
provisions of national law shall acquire by subtagathe rights which the person so compensated
would have enjoyed under this Protocol.
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Article 26.

Assessment of Contributions

1. Contributions to the fund shall be made in respé@ach Contracting Party by any person who, in
the calendar year referred to in article 27, paplgrl, as regards initial contributions and incéati
28, paragraphs 2 (a) or (b), as regards annualilbotions, has exported living modified organisms i
total quantities exceeding the amount specifiefirinex Il.

2. For the purposes of paragraph 1, where the vallaving modified organisms exported by any
person in a calendar year when aggregated withvaéiheée of living modified organisms by any
associated person or persons exceeds the amouifieshen Annex Il, such person shall pay
contributions in respect of the actual quantityereed by him notwithstanding that that value did no
exceed the amount specified in Annex II.

3. “Associated person” means any subsidiary or contynoontrolled entity. The question whether a
person comes within this definition shall be deiesd by the national law of the Party concerned.

Article 27.

Quantum of Contributions

1. Inrespect of each Contracting Party initial cdnitions shall be made of an amount which shall for
each person referred to in article 26 be calculatedhe basis of a fixed sum proportionate to the
value of the living modified organisms exportedidgrthe calendar year preceding that in which this
Convention entered into force for that State.

2. The sum referred to in paragraph 1 shall be detmthby the Assembly within three months after the
entry into force of this Protocol. In performingighfunction the Assembly shall, to the extent
possible, fix the sum in such a way that the taealount of initial contributions would, if
contributions were to be made in respect of 90cpet of the quantities of living modified organisms
exported throughout the world, equal ___ milliddRS

3. The initial contributions shall in respect of eaClntracting Party be paid within three months
following the date at which the Protocol enteretd iiorce for that Party.

Article 28.

Budget

1. With a view to assessing for each person refewdd tirticle 26 the amount of annual contributions
due, if any, and taking account of the necessitpamtain sufficient liquid funds, the Assembly kha
for each calendar year make an estimate in the édrarbudget of:

() Expenditure
(a) Costs and expenses of the administration oftired in the relevant year and any deficit from

operations in preceding years;

(b) Payments to be made by the Fund in the releyeaat for the satisfaction of claims against the
Fund due under article 21, including repayment@ans$ previously taken by the Fund for the
satisfaction of such claims, to the extent thatabgregate amount of such claims in respect of
any one incident does not exceed the amount spédifiAnnex I;

(ii) Income
(a) Surplus funds from operations in preceding §ygacluding any interest;

(b) Initial contributions to be paid in the courdehe year;
(c) Annual contributions, if required to balance thudget;
(d) Any other income.

2. For each person referred to in article 26 the armmotihis annual contribution shall be determined by
the Assembly and shall be calculated in respeetioh Contracting Party.
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3. The sums referred to in paragraph 2 above shallipeed at by dividing the relevant total amount of
contributions required by the total amount of ltyimodified organisms exported by all Contracting
States in the relevant year.

4. The Assembly shall decide the portion of the anwoalribution which shall be immediately paid in
cash and decide on the date of payment. The remgapart of each annual contribution shall be paid
upon notification by the Director.

5. The Director may, in cases and in accordance wdgtiditions to be laid down in the Regulations of
the Fund, require a contributor to provide finahsecurity for the sums due from him.

6. Any demand for payments made under paragraph 4 bhatalled rateably from all individual
contributors.

Article 29.

Assessment of Contributions

1. The amount of any contribution due under articleaB8 which is in arrear shall bear interest att@ ra
which shall be determined by the Assembly for ezallendar year provided that different rates may
be fixed for different circumstances.

2. Each Contracting Party shall ensure that any ofiigao contribute to the Fund arising under this
Protocol in respect of living modified organismgented from the territory of that State is fulfdle
and shall take any appropriate measures undevitsihcluding the imposing of such sanctions as it
may deem necessary, with a view to the effectivecetion of any such obligation; provided,
however, that such measures shall only be direagethst those persons who are under an obligation
to contribute to the Fund.

3. Where a person who is liable in accordance with ghavisions of articles 27 and 28 to make
contributions to the Fund does not fulfil his ohligns in respect of any such contribution or aast p
thereof and is in arrear for a period exceedingghmonths, the Director shall take all appropriate
action against such person on behalf of the Funll siview to the recovery of the amount due.
However, where the defaulting contributor is mastifeinsolvent or the circumstances otherwise so
warrant, the Assembly may, upon recommendatiorhefDirector, decide that no action shall be
taken or continued against the contributor.

Article 30.
Fund Bodies
1. The Fund shall have an Assembly, a Secretariatdutlagl a Director and an Executive Committee.

2. The Assembly shall consist of all Contracting Statethis Protocol.

Article 31

Assembly Functions

The functions of the Assembly shall be:

1. To elect at each regular session its Chair andMtiwe-Chairmen who shall hold office until the next
regular session;

2. To determine its own rules of procedure, subjeth#oprovisions of this Protocol;
3. To adopt Internal Regulations necessary for thegréunctioning of the Fund,;

4. To appoint the Director and make provisions for dpgointment of such other personnel as may be
necessary and determine the terms and conditiossraice of the Director and other personnel;

5. To adopt the annual budget and fix the annual tmritons;
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6. To appoint auditors and approve the accounts of timsl;

7. To approve settlements of claims against the Ftmdake decisions in respect of the distribution
among claimants of the available amount of comp@rsin accordance with article 21, paragraph 3,
and to determine the terms and conditions accortbinghich provisional payments in respect of
claims shall be made with a view to ensuring thetims of damage are compensated as promptly as
possible;

8. To elect the members of the Assembly to be reptedean the Executive Committee.

9. To establish any temporary or permanent subsidiady it may consider to be necessary;

10. To determine which non-Contracting States and whitar-governmental and international non-
governmental organizations shall be admitted te fadrt, without voting rights, in meetings of the
Assembly, the Executive Committee, and subsidiadids;

11. To give instructions concerning the administratiohthe Fund to the Director, the Executive
Committee and subsidiary bodies;

12. To review and approve the reports and activitiethefExecutive Committee;

13. To supervise the proper execution of the Converarmhof its own decisions;

14. To perform such other functions as are allocatedt tander the Convention or are otherwise
necessary for the proper operation of the Fund.

Article 32.

Sessions of Assembly

1. Regular sessions of the Assembly shall takeeptexce every calendar year upon convocation by the
Director; provided, however, that if the Assembllpeates to the Executive Committee the functions
specified in article 31, paragraph 5, regular sessof the Assembly shall be held once every two
years.

2. Extraordinary sessions of the Assembly shallcbevened by the Director at the request of the
Executive Committee or of at least one-third of thembers of the Assembly and may be convened
on the Director’s own initiative after consultatienth the Chairman of the Assembly. The Director
shall give members at least thirty days’ noticewth sessions.

Article 33.

Quorum

A majority of the members of the Assembly shallstdnte a quorum for its meetings.
[other mechanical provisions as necessary]

Operational text 6

Where compensation under this Protocol does notercdalie costs of damage, additional and
supplementary measures aimed at ensuring adequodtgorampt compensation may be taken using
existing mechanisms.
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VI. SETTLEMENT OF CLAIMS

A. Inter-State procedures (including settlement of disputes under Article 27 of the Convention on
Biological Diversity)

Operational text 1
In the event of a dispute between Contracting &abncerning the interpretation or applicatiorthis
Instrument, the provisions of Article 27 of the CBBall applymutatis mutandis.

Operational text 2
Parties may/shall settle any dispute arising ouhefapplication and/or interpretation of this fnstent
through the dispute settlement mechanism/s prowiteer Article 27 of the CBD and its Annex.

Operational text 3

Any State to State dispute arising under this imsént is to be handled through established intateSt
procedures, including where appropriate the proeedestablished in Article 27 of the Convention on
Biological Diversity.

Operational text 4

Claims for recovery of costs of the restoratiordafmage to biodiversity as a result of the transtagn
movement of LMOs that cannot be addressed on tetalabasis shall be addressed in accordance with
the provisions of Article 27 (Settlement of Dism)tef the Convention on Biological Diversity.

Operational text 5

Any Party claiming damage to the conservation amtasnable use of biodiversity resulting from the
transboundary movement of LMOs shall seek settlérogits claim pursuant to the inter-state dispute
resolution process under Article 27 of the Convemton Biological Diversity (CBD). Any Party
claiming such damage that is not satisfactorilplesd under the procedure set forth in Article 2The
CBD shall submit its claim for resolution to therfRanent Court of Arbitration (PCA) subject to the
Optional Rules for Arbitration of Disputes relatibg Natural Resources and/or the Environment. Any
claim for damage to conservation and sustainatdeofiiodiversity resulting from the transboundary
movement of LMOs shall be cognizable by a competentrt only after applicable CBD and PCA
procedures have been exhausted.

Operational text 6
Section 1: General provisions

Article 34.

Obligation to settle disputes by peaceful means

Contracting Parties shall settle any dispute betvteem concerning the interpretation or applicatbén
this Protocol by peaceful means in accordance aiticle 2, paragraph 3, of the Charter of the Uhite
Nations and, to this end, shall seek a solutionhgymeans indicated in article 33, paragraph thef
Charter

Article 35.

Settlement of disputes by any peaceful means chosen by the Parties

Nothing in this Part impairs the right of any Cauting Parties to agree at any time to settle putks
between them concerning the interpretation or appbn of this Protocol by any peaceful means eirth
own choice.

/...
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Article 36.

Procedure where no settlement has been reached by the Parties

1. If the Contracting Parties which are partiea tlispute concerning the interpretation or appbosof
this Protocol have agreed to seek settlement ofligpute by a peaceful means of their own choice,
the procedures provided for in this Part apply amhere no settlement has been reached by recourse
to such means and the agreement between the gdotesot exclude any further procedure .

2. If the parties have also agreed on a time Jiparagraph 1 applies only upon the expirationhat t
time-limit.

Article 37.

Obligation to exchange views

1. When a dispute arises between Contractingd2actincerning the interpretation or applicatiothdf
Protocol, the parties to the dispute shall proaegueditiously to an exchange of views regarding its
settlement by negotiation or other peaceful means.

2. The Parties shall also proceed expeditiouslharioexchange of views where a procedure for the
settlement of such a dispute has been terminatémbutia settlement or where a settlement has been
reached and the circumstances require consultaggarding the manner of implementing the
settlement.

Article 38.

Conciliation

1. A Contracting Party which is a party to a digpooncerning the interpretation or applicatiortro
Convention may invite the other party or partiesubmit the dispute to conciliation under Annex Il.

2. If the invitation is accepted and if the partegree upon the conciliation procedure to be agpény
party may submit the dispute to that procedure.

3. If the invitation is not accepted or the partio not agree upon the procedure, the conciliation
proceedings shall be deemed to be terminated.

4. Unless the parties otherwise agree, when ai@is@as been submitted to conciliation, the proogsd
may be terminated only in accordance with the afjoemciliation procedure.

Section 2: Compulsory procedures entailing binding decisions

Article 39.

Application of procedures under this Section

Subject to section 3 of this Part, any dispute eamag the interpretation or application of thi®ecol
shall, where no settlement has been reached bynmsxdo section 1, be submitted at the requeshypf a
party to the dispute to the court or tribunal hgyurisdiction under this section.

Article 40.

Choice of procedure

1. When signing, ratifying or acceding to this tBoml or at any time thereafter, a Contracting yart
shall be free to choose, by means of a writtenadatibn, one or more of the following means for the
settlement of disputes concerning the interprataticapplication of this Convention:

(&) The International Tribunal for the Protectioh Riodiversity established in accordance with
Annex Il1.

(b) The International Court of Justice;
(c) An arbitral tribunal constituted in accordamdgéh Annex IV;

(d) A special arbitral tribunal constituted in actance with Annex IV for one or more of the
categories of disputes specified therein.
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2.

A State Party, which is a party to a disputeaovered by a declaration in force, shall be dektne
have accepted the International Tribunal for thetdtion of Diversity in accordance with Annidix

3. If the parties to a dispute have accepted dingesprocedure for the settlement of the disputmaiy
be submitted only to that procedure, unless thegsaotherwise agree.

4. |If the parties to a dispute have not acceptedsame procedure for the settlement of the digjiute
may be submitted only to the International Tribuiwalthe Protection of Biodiversity in accordance
with Annexlll, unless the parties otherwise agree.

5. A declaration made under paragraph 1 shall irenmaforce until three months after notice of
revocation has been deposited with the Secretangf@aéof the United Nations.

6. A new declaration, a notice of revocation a #xpiry of a declaration does not in any way dffec
proceedings pending before a court or tribunaldyurisdiction under this article, unless the igart
otherwise agree.

7. Declarations and notices referred to in thiglarshall be deposited with the Secretary-Genefréthe
United Nations, who shall transmit copies theredhe States Parties.

Article 41.

Jurisdiction

1. A court or tribunal referred to in article 408a8l have jurisdiction over any dispute concernihg
interpretation or application of this Protocol wiis submitted to it in accordance with this Part.

2. A court or tribunal referred to in article 4@l also have jurisdiction over any dispute conceg the

interpretation or application of an internationgteement related to the purposes of this Convention
which is submitted to it in accordance with theesggnent.

In the event of a dispute as to whether a cmuttibunal has jurisdiction, the matter shalldmdtled
by decision of that court or tribunal.

Article 42.

Experts

In any dispute involving scientific or technical tteas, a court or tribunal exercising jurisdictionder
this section may, at the request of a party or poapotu, select in consultation with the partiesfewer
than two scientific or technical experts choserfgrebly from the relevant list prepared in accoman
with Annex V, to sit with the court or tribunal bwithout the right to vote.

Article 43 Provisional measures

1.

If a dispute has been duly submitted to a couttibunal which considers thatima facie it has
jurisdiction under this Part, the court or tribunady prescribe any provisional measures which it
considers appropriate under the circumstancesesepre the respective rights of the parties to the
dispute or to prevent serious harm to the envirarimpending the final decision.

Provisional measures may be modified or revaeesdoon as the circumstances justifying them have
changed or ceased to exist.

Provisional measures may be prescribed, madifieevoked under this article only at the reqaést
a party to the dispute and after the parties haes lgiven an opportunity to be heard.
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Article 44.
Access
1. All the dispute settlement procedures specifietthis Part shall be open to Contracting Parties.

2. The dispute settlement procedures specifiethigi Part shall be open to entities other thaneStat
Parties as specifically provided for in this Pratoor as provided in Rules passed by the Assembly
under article 31.

Article 45.

Applicable law

1. A court or tribunal having jurisdiction undénig section shall apply this Protocol and otheesubf
international law not incompatible with this Prabhc

2. Paragraph 1 does not prejudice the power ofcthat or tribunal having jurisdiction under this
section to decide a case ex aequo et bono, ifétieep so agree.

Article 46.

Preliminary proceedings

1. A court or tribunal provided for in article 40 which an application is made in respect of puts
referred to in article 39 shall determine at theuest of a party, or may determine proprio motu,
whether the claim constitutes an abuse of legatqe® or whether prima facie it is well founded. If
the court or tribunal determines that the claimstibutes an abuse of legal process or is primafaci
unfounded, it shall take no further action in thse

2. Upon receipt of the application, the court wbunal shall immediately notify the other party or
parties of the application, and shall fix a reasdmdime limit within which they may request it to
make a determination in accordance with paragraph 1

3. Nothing in this article affects the right ofyaparty to a dispute to make preliminary objectiams
accordance with the applicable rules of procedure.

Article 47.

Exhaustion of local remedies

Any dispute between Contracting Parties concertfiagnterpretation or application of this Protoowy
be submitted to the procedures provided for in $kistion only after local remedies have been exbdus
where this is required by international law.

Article 48.

Finality and binding force of decisions

1. Any decision rendered by a court or tribunalihg jurisdiction under this section shall be firadd
shall be complied with by all the parties to thepdite.

2. Any such decision shall have no binding forgeept between the parties and in respect of that
particular dispute.

B. Civil procedures

Operational text 1

1. Claims for compensation under this Protocol fne@ybrought in the courts where either the damage
was suffered or the incident occurred or the piffiihs his habitual residence or the defendant has
his principal place of business.
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2. Each contracting Party shall ensure that itstsgpossess the necessary competence to entartdin
claims for compensation.

3. Subject to subarticle two of this Article, nioidp in the Protocol shall not affect any rightspefrsons
who have suffered damage, or considered as limithng protection or reinstatement of the
environment which may be provided under domestic la

4. No claims for compensation for damage basetherstrict liability of the notifier or the exporte
shall be made otherwise than in accordance wittPtb&col.

5. Any judgment of a court having jurisdiction accordance with Article --- herein, which is
enforceable in the State of origin, shall be redogph in any Contracting Party, except where the
judgment was obtained by fraud, the defendant wagimen reasonable notice and a fair opportunity
to present his case, the judgment is irreconcilabte an earlier judgment validly pronounced in
another Contracting Party with regard to the samuse of action and same parties, or the judgment is
contrary to the policy of the Contracting Partynfravhich this recognition is sought.

6. A judgment recognized under subarticle onehis Article shall be enforceable in each Contragtin
Party as soon as the formalities required in tlaatyFhave been completed. The formalities shall not
permit the merit of the case to be re-opened.

7. The provisions of subarticle one and two of thitidd shall not apply between Contracting Parties
that are Parties to an agreement or arrangeméartcia on mutual recognition and enforcement of
judgments under which the judgment would be recajie and enforceable.

Operational text 2
1. Claims for any relief under the Instrument nheybrought in the courts of a Contracting Party onl
where either:

(@) The damage was suffered; or
(b) The incident occurred; or
(c) The defendant has his habitual residenceasiis principal place of business.

2. Each Contracting Party shall ensure that itstsgpossess the necessary competence to entartdin
claims for damage.

3. Where related actions are brought in the cairtfferent Parties, any court other than thertést
seized of the matter may, while the actions arelpgrat first instance, stay its proceedings.

4. A court may, on the application of one of therties, decline jurisdiction if the law of that ebu
permits the consolidation of related actions arattzer court has jurisdiction over both actions.

5. For the purpose of this Article, actions arerded to be related where they are so closely cteohec
that it is expedient to hear and determine therettag to avoid the risk of irreconcilable judgments
resulting from separate proceedings.

6. All matters of substance or procedure regardiagms before the competent court which are not
specifically regulated in the Instrument shall loegyned by the law of that court including any sule
of such law relating to conflict of laws.



UNEP/CBD/BS/WG-L&R/4/2
Page 65

7. Nothing in the Instrument shall be construetiraging or derogating from any rights of persomso
have suffered damage, or as limiting the proteatioreinstatement of the environment which may be
provided under domestic law.

8. Any judgment of a court having jurisdictionaancordance with this Instrument, which is enforéeab
in the State seized of original jurisdiction anahdslonger subject to ordinary forms of review,lsha
recognized in any Contracting Party as soon asfahmalities required in that Party have been
completed, except:

(& Where the judgment was obtained by fraud,;
(b) Where the defendant was not given reasonaiieenand a fair opportunity to present his case;

(c) Where the judgment is irreconcilable with aarlier judgment validly pronounced in another
Contracting Party with regard to the same causeiidn and the same parties; or

(d) Where the judgment is contrary to the publaligy of the Contracting Party in which its
recognition is sought.

9. Ajudgment recognized under paragraph 1 ofAHigle shall be enforceable in each Contracting
Party as soon as the formalities required in thatyfhave been completed. The formalities shall not
permit the merits of the case to be re-opened.

10. The provisions gfaragraph 8 and 9 of this Article shall not apply between ContragtiParties that
are Parties to an agreement or arrangement in éorceutual recognition and enforcement of
judgments under which the judgment would be recabie and enforceable.

Operational text 3

Civil law procedures should be available at the estc level to settle claims between
operators/importers and victims. In cases of transbary disputes, the general rules of private
international law will apply as appropriate. Thengetent jurisdiction is generally identified on thasis

of the defendants’ domicile. Alternative groundgwisdiction may be provided for well-defined case
e.g. in relation to the place where a harmful ewseurred. Special rules for jurisdiction may disolaid
down for specific matters, e.g. relating to inswenontracts.

Operational text 4
1. Claims for compensation may be brought in thets of a Party only where either:

a) The damage was suffered; or
b) The incident occurred; or
¢) The defendant has his habitual residence or pahgiace of business.

2. Each Party shall ensure that its courts posbeseecessary competence to entertain such claims f
compensation.

3. Where proceedings involving the same cause tidraand between the same parties are brought in
the courts of different Parties, any court othemtlthe court first seized shall of its own motidays
its proceedings until such time as the jurisdictibthe court first seized is established.

4. Where the jurisdiction of the court first seizisdestablished, any court other than the coust fir
seized shall decline jurisdiction in favour of ticaurt.
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5.

10.

11.

12.

Where related actions are brought in the cairtifferent Parties, any court other than the téist
seized may stay its proceedings.

Where these actions are pending at first instaacy court other than the court first seized alagp,
on the application of one of the parties, declimésgiction if the court first seized has jurisdct
over the actions in question and its law permitsdbnsolidation thereof.

For the purposes of this article, actions aer to be related where they are so closely cosshec
that it is expedient to hear and determine therattay to avoid the risk of irreconcilable judgensent
resulting from separate proceedings.

All matters of substance or procedure regardilagns before the competent court which are not
specifically regulated in the instrument shall lbeerned by the law of that court, including anyerul
of such law relating to conflict of laws, in accante with generally accepted principles of law.

The instrument is without prejudice to any rightf persons who have suffered damage or to any
measures for the protection or reinstatement of gheironment that may be provided under
applicable domestic law.

Any judgement of a court having jurisdictiongncordance witparagraph 1 on competent courts
which is enforceable in the State of origin of fir@gement and is no longer subject to ordinary form
of review, shall be recognized in any Party as sammthe formalities required in that Party havenbee
completed, except:

(a) Where the judgement was obtained by fraud,
(b) Where the defendant was not given reasonable rnatide fair opportunity to present his case;

(c) Where the judgement is irreconcilable with an earludgement validly pronounced in another
Party with regard to the same cause of action laemdame parties; or

(d) Where the judgement is contrary to the public gob¢ the Party in which its recognition is
sought.

A judgement recognized ung®ragraph 10 of this Article shall be enforceable in each Pafysoon
as the formalities required in that Party have beempleted. The formalities shall not permit the
merits of the case to be re-opened.

The provisions oparagraphs 10 and 11 shall not apply between Parties to an agreement or
arrangement in force on mutual recognition and meefment of judgements under which the
judgement would be recognizable and enforceable.

Operational text 5

1.

All disputesother than State to Sate disputes would be handled through binding international
arbitration, unless all parties to the dispute deatherwise.

The applicable law shall be UNIDROIT rules omeoercial contracts.

Recognition and enforcements of judgments ontratbawards shall be in accordance with
international law, including the 1958 UN Convention the Recognition and Enforcement of
International Arbitral Awards and the 1975 Inter-Ancan Convention on International Commercial
Arbitration.
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Operational text 6

1.

10.

Claims for compensation under the Subprotocdl beabrought in the courts of a Party only where:
(a) The damage was suffered;
(b) The unintentional release across the bordeuroed; or

(c) The defendant has his or her habitual resigleoc if the defendant is a company or other legal
person or an association of natural or legal pex,sehere it has its principal place of business, it
statutory seat or central administration.

Each Party shall ensure that its courts posbessecessary competence to entertain such clams f
compensation.

Where proceedings involving the same cause tadraand between the same parties are brought in
the courts of different Parties, any court othemtithe court first seized shall of its own motibays
its proceedings until such time as the jurisdictibthe court first seized is established.

Where the jurisdiction of the court first seizisdestablished, any court other than the coust fir
seized shall decline jurisdiction in favour of ticaurt.

Where related actions are pending in the caidrtifferent Parties, any court other than the téist
seized may stay its proceedings.

Where these actions are pending at first instaacy court other than the court first seized alagp,
on the application of one of the parties, declumésgliction if the court first seized has jurisadbct
over the actions in question and its law permitsdbnsolidation thereof.

For the purposes of this article, actions aema to be related where they are so closely cosshec
that it is expedient to hear and determine therattay to avoid the risk of irreconcilable judgensent
resulting from separate proceedings.

All matters of substance or procedure regardilagns before the competent court which are not
specifically regulated in the Subprotocol shalldgmverned by the law of that court, including any
rules of such law relating to conflict of laws.

The Subprotocol is without prejudice to any tigbf persons who have suffered damage or to any
measures for the protection or reinstatement of gheironment that may be provided under
applicable domestic law.

Any judgement of a court having jurisdictionaocordance witlparagraph 1 or any arbitral award
which is enforceable in the State of origin of fir@gement and is no longer subject to ordinary form
of review shall be recognized in any Party as sm®the formalities required in that Party have been
completed, except:

(&) Where the judgement or arbitral award wasionbethby fraud,;

(b) Where the defendant was not given reasonattieenand a fair opportunity to present his or her
case;

(c) Where the judgement or arbitral award is oregilable with an earlier judgement or arbitral
award validly pronounced in another Party with rega the same cause of action and the same
parties; or



UNEP/CBD/BS/WG-L&R/4/2
Page 68

(d) Where the judgement or arbitral award is caytto the public policy of the Party in which its
recognition is sought.

11. A judgement or arbitral award recognized urpieagraph 10 shall be enforceable in each Party as
soon as the formalities required in that Party haeen completed. The formalities shall not permit
the merits of the case to be reopened.

12. The provisions oparagraphs 10 and 11 shall not apply between Parties to an agreement or
arrangement in force on the mutual recognition anfbrcement of judgements or arbitral awards
under which the judgement or arbitral awamuld be recognizable and enforceable.

Operational text 7

1. For other damage resulting from LMOs subject ttansboundary movement, Parties and
Governments are encouraged to review their natiledaility rules and related rules of court with a
view to ensuring that foreign plaintiffs have ascés their courts, where such access is supposted b
the principles of fundamental justice, on a noredisinatory basis;

2. The Parties to the Protocol will review at MORR6 effectiveness of this decision in addressaggs
of damage resulting from the transboundary movermehMOs pursuant to Article 27, and whether
further action should be considered, including wankder the Hague Conference on Private
International Law.

Operational text 8

Notwithstanding the administrative proceduresseation VI.C. below, civil procedures at the national
level will continue to apply. For transboundaryrdaye, rules of private international law are agtlle
and States are encouraged to improve these, agpaigpe, to facilitate access to justice.

Operational text 9
ARTICLE |. JURISDICTION OFCOURTS
1. Only the courts of the state where the damagaroed shall have jurisdiction to hear actions in
respect of liability and redress for damage to @ity resulting from the transboundary movement
of living modified organisms, as defined in Arti@ég) of the Biosafety Protocol, except where:
(a) the parties have agreed specifically to bringhsclaims before the courts of another jurisdictio
in which case that jurisdiction shall have jurigiio; or

(b) the court has no jurisdiction to order a forfmaadress with respect to damage to biodiversiy, a
defined in Article 2 of the Biodiversity Conventian which the court of the place where the
defendant is domiciled may accept jurisdiction.

2. If an action in respect of liability and redsdsr damage to biodiversity resulting from the
transboundary movement of living modified organisassdefined in Article 3(g) of the Biosafety
Protocol, is brought before a court that does aethurisdiction pursuant to section 1 of this éldi
I, the court shall refuse to accept jurisdiction.

3. In actions covered by this Article 1, the dmerofforum non conveniens shall not apply.

ARTICLE Il. GOVERNING LAW

1. In any action for damage to biodiversity rasgltfrom the transboundary movement of living
modified organisms, as defined in Article 3(g) lné Biosafety Protocol, the courts having
jurisdiction pursuant to Article 1(1) hereof shapply (i) the laws of the state where the damage
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occurred and, insofar as applicable, (ii) intetoraai law, including the Biodiversity Convention and
the Biosafety Protocol.

2. If and to the extent the law governing thermaapursuant to Section 1 of this Article I, un@gr
conflicts with provisions of international law, theovisions of international law shall govern.

3. The rules on admissibility of actions and stagaf claimants of the state where the damage to
biodiversity occurred, shall apply.

ARTICLE Ill. ENFORCEMENT ORJUDGMENT
1. Afinal and binding judgment rendered by a t@uan action in respect of liability and redréss
damage to biodiversity resulting from the transhtarg movement of living modified organisms, as
defined in Article 3(g) of the Biosafety Protocshall be recognized and enforced by the courtbeof t
defendant’s domicile, except in the following cases
(a) the court rendering the judgment did not hjaviediction pursuant to Article | of this Protocol
(b) the court applied a law other than the lawcpsl in Article 1l of this Protocol;
(c) the court disregarded essential requirememsazedural justice;
(d) an earlier judgment has been rendered inghegnatter,;
(e) the judgment conflicts with the public polioypublic order of the defendant’s domicile, ortwit
applicable provisions of international law; or
(f) the judgment was rendered in default of thpeswance of the defendant, unless the plaintiff
shows that the defendant was properly served vaitiughents initiating the proceedings and with
adequate notice and opportunity for the defendaptdaperly appear and defend the claim.

2. The final and binding determination of a conepéuthority duly constituted by the national
government to administer and remediate claims ofadge to biodiversity resulting from the
transboundary movement of living modified organighet the defendant is responsible shall be
given the same force and effect as a judgment reddsy a national court of competent authority,
provided that the same exceptions listed in thequimg Section 1 shall apply,

Operational text 10

1. Following exhaustion of inter-state proceduvesler Article 27 of the Convention on Biological
Diversity (CBD) and pursuant to the Optional Rules Arbitration of Disputes relating to Natural
Resources and/or the Environment of the Permanaumtt ©f Arbitration, a Party may submit a claim
for damage to the conservation and sustainabletub®diversity resulting from the transboundary
movement of LMOs to a competent court as determiiyeprivate international law.

2. Determination of applicable law shall be in@dance with private international law.

3. Following exhaustion of dispute resolution amditration requirements (see section XX), a Paoty
the Cartagena Protocol on Biosafety may bring anclior damage to the conservation and
sustainable use of biodiversity resulting from tl@sboundary movement of LMOs in a competent
court.

4. Recognition and enforcement of judgments or rdsvashall be in accordance with private
international law.

Operational text 11

Article 8

Jurisdiction and applicable law

1. Primary jurisdiction over actions under this Pratoghall lie with the courts of the Contracting tyar
where the damage occurs.
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2.

If the damage occurs only beyond the limits ofavai jurisdiction, primary jurisdiction over act®n
under this Protocol shall lie with the courts of thtate of import or the intended State of impant,

if the transboundary movement was unintended, thighcourts of the State most closely connected
with the damage.

Jurisdiction over actions under this Protocol sla#db lie with the courts of the Contracting Party
where the occurrence took place, where the deférdanhis habitual residence or has his principal
place of business.

All matters of substance or procedure regardingndabefore the competent court which are not
specifically regulated in this Protocol shall bevgined by procedural and substantive law of that
court. The nature, form and extent of the compémsaas well as the equitable distribution thereof,
shall be governed by that law, and shall be cagrsistith this Protocol.

Each Contracting Party shall: (a) ensure thatotgts possess the necessary competence to emtertai
claims for compensation under this Protocol; andfiall adopt the legislative measures necessary to
ensure that the laws provide for compensation a@egrto this Protocol and according to any
harmonizing recommendations made by the Assemldgnarticle 15.

Article9
Court powers and procedures

1.

Courts shall have the power to order remediatich rasstoration as well as compensation and may
order costs and interest.

The Court shall presume that (a) the living modifierganism which was the subject of a
transboundary movement caused the damage wheeeishereasonable possibility that it could have
done so and (b) that any damage caused by a Ikidjfied organism which was the subject of a
transboundary movement is the result of its biatetidgy-induced characteristics rather than any
natural characteristics. To rebut the presumpdi@erson must prove to the standard required by the
procedural law applied pursuant to article 8 tinat damage is not due to the characteristics of the
living modified organism resulting from the genetiwdification, or in combination with other
hazardous characteristics of the living modifiegamrism.

When considering evidence of the causal link betmtee occurrence and the damage, the court shall
take due account of the increased danger of caumich damage inherent in undertaking the
transboundary movement of or exercising ownerghgigsession or control over the living modified
organism.

Orders for compensation for damage shall fully cengate affected persons and shall pay the cost of
preventive measures and costs of reinstatemeptmdiation of the environment.

The Court shall have the power to order interinp@iminary measures to order any person to take
or abstain from any act where necessary or desit@bprevent significant damage, to mitigate or
avoid further damage.

Article 10
Lis Pendens

1.

Where proceedings involving the same or similarseaof action and between the same or
substantially the same parties are brought in thets of another Contracting Party or Parties, any
court other than the court described in paragrdpaisd 2 of article 8 shall of its own motion stegy i
proceedings unless and until the court describguhiagraphs 1 and 2 article 8 rules that it do¢s no
have jurisdiction under this Protocol.
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Where the jurisdiction of the court described imggaaphs 1 and 2 is established by that court, any
court other than that court shall decline jurigdictin favour of that court.

When there are two or more courts described ingpapdas 1 and 2 of article 8, then any court other
than the court described in paragraphs 1 and 2tiofea8 and first seized of the case shall obits
motion stay its proceedings unless and until thetdarst seized of the case rules that it doeshaoe
jurisdiction under this Protocol. Where the juitsidn of the court first seized of the case is
established by that court, any court other tham ¢bart shall decline jurisdiction in favour of tha
court.

Article 11
Related Actions

1.

Where related actions are brought in the diffemirts described in article 8, any court other than
the court described in paragraphs 1 and 2 of arickhall, while the actions are pending at first
instance, stay its proceedings upon the motiongzrty to any of the proceedings.

A court other than the court described in paragsapland 2 of article 8 shall, on the application of
one of the parties, decline jurisdiction if the laivthat court the court described in paragraphsd

2 of article 8 permits the consolidation of relatettions and the court first seized has jurisdrctio
over both or all actions.

When related actions are brought in the courtsiibérént Parties, and all courts are described in
article 8, then any court other than the court fisized of the case may of its own motion stay its
proceedings until the court first seized of theecades whether it has jurisdiction under this Beot.
Where the jurisdiction of the court first seizedtloé case is established by that court, any cdbgro
than that court may decline jurisdiction in favadithat court.

For the purposes of this article, actions are deetmdée related where they are so closely connected
that it is expedient to hear and determine theratteay to avoid the risk of irreconcilable judgments
resulting from separate proceedings.

Article 12
Enfor cement

1.

Judgments entered by the competent court undetea@iafter trial, or by default or by consent,lkha
when they have become enforceable under the lalieddpy that court, become enforceable in the
territory of any of the other Contracting Partiessaon as the formalities required by the Coningcti
Party concerned have been complied with. The mefithe case shall not be the subject of further
proceedings. The foregoing provisions shall notyafpinterim judgments.

The foregoing provisions shall not apply if (a) ecidion was given in default of appearance and the
defendant was not duly served with the documentchvhinstituted the proceedings or with an
equivalent document in sufficient time to enable lto arrange for his defence, or (b) the judgment
was obtained by fraud.

If an action is brought against a Contracting Partgler this Convention, such Contracting Party may
not, except in respect of measures of executiaoki® any jurisdictional immunities before the court
competent in accordance with this article.
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C. Administrative procedures

Operational text 1
1. Contracting Parties may, as appropriate, pefid such administrative remedies as may be deemed
necessary for liability and redress in respecilahatters arising under this Instrument.

2. The procedures for the preferring and deternginaif decisions of administrative authorities kel
as provided by the domestic law of the Contraciagy.

Operational text 2

In case civil liability is complemented by an admirative approach, decisions of public authorities
imposing preventive or remedial measures shoulchdtévated and notified to the addressees who should
be informed of the legal remedies available to tlaeah of their time limits.

Operational text 3
1. Natural or legal persons affected or likelyo®affected by damage to biodiversity shall betledtio
request the Competent Authority to take action utliie regulation/law/decree.

2. In such circumstances, the Competent Authshgll give the relevant operator an opportunity to
respond to the request for action before makingasibn on such request for action.

3. Persons who have requested action under Afiolethis regulation/law/decree shall have actess
court or other independent and impartial publicybcdmpetent to review the procedural and
substantive legality of the decisions, acts owufailto act of the Competent Authority.

4. Operators required by the Competent Authodtiake remedial action or to bear the costs of any
such actions taken by the Competent Authority dieale access to a court or other independent and
impartial public body competent to review the piahaml and substantive legality of the decisions
and/or orders of the Competent Authority under tagulation/law/decree.

D. Special tribunal (e.g. Permanent Court of Arbitration Optional Rulesfor Arbitration of
Disputes Relating to Natural Resources and/or the Environment)

Operational text 1

Resorting to special tribunals, such as the Perma@eurt of Arbitration and its Optional Rules for
Arbitration of Disputes Relating to Natural Res@agcand/or the Environment, may be considered in
specific cases such as when a large number omsaie affected.

Operational text 2

Parties may also avail dispute settlement througiaddministrative procedures and special tribgnal
such as the Permanent Court of Arbitration’s OmtidRules for the Arbitration of Disputes relating t
Natural Resources and/or the Environment.

Operational text 3

In the event of a dispute between persons claifonglamage pursuant to the Subprotocol and persons
liable under the Subprotocol, and where agreeddily br all parties, the dispute may be submitted to
final and binding arbitration in accordance witke thermanent Court of Arbitration Optional Rules for
Arbitration of Disputes Relating to Natural Res@g@nd/or the Environment.
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Operational text 4

Claims for recovery of costs of the restoratioml@amage to biodiversity as a result of the transtagn
movement of LMOs that cannot be addressed on tefalebasis shall be addressed in accordance with
the rules and procedures set forth in the Permabeutt of Arbitration Optional Rules for Arbitraticof
Disputes Relating to Natural Resources and/or ther&ment.

Operational text 5

Resorting to special tribunals, such as the Perma@eurt of Arbitration and its Optional Rules for
Arbitration of Disputes Relating to Natural Resagcand/or the Environment, may be considered in
specific cases such as when a large number omsaie affected.

E. Standing/right to bring claims

Operational text 1

1.

Any person who has suffered loss or harm duairigansboundary movement, transit, handling and
use of any LMOs, including illegal traffic, may titate a civil claim for damages in court, which
may include a claim for:

(a) Economic loss resulting from the release of@Qdvand its products or from activities undertaken
to prevent, mitigate, manage, clean up or remediageharm from such incident;

(b) Costs incurred in any inspection, audit oristigation undertaken to determine the nature pf an
release of LMO or to investigate risk managemetibop.

Any person, group of persons, or any privatstate organization is entitled to bring a claimd arek
redress in respect of the breach or threateneatbi&aany provision of this Protocol, including any
provision relating to damage to human health, lgigla diversity, the environment, or to socio-
economic or cultural conditions of local commursta to the economy of the country:

(a) Inthat person’s or group or class of persorsrest;

(b) In the interest of, or on behalf of, a persdwo is, for practical reasons, unable to instiseh
proceedings;

(c) Inthe interest of, or on behalf of, a grouglass of persons whose interests are affected;
(d) In the public interest; and

(e) Inthe interest of protecting the environmanbiological diversity.

No costs shall be awarded against any of tbeeapersons who fail in any action as aforesattef
action was instituted reasonably out of concerrttierpublic interest or in the interest of protegti
human health, biological diversity or the enviromme

The burden of proving that an action was netitited out of public interest or in the interest
protecting human health, biological diversity ovigonment, rests on the person claiming that the
case is otherwise.

Each Contracting Party shall ensure that amggoein another Contracting Party who is adversely
affected has the right of access to administrasing judicial procedure equal to that afforded to
nationals of the Contracting Party of origin ineas$ domestic environmental harm.

Each Contracting Party shall ensure that adhefected persons due to damage resulted during
transboundary movement, transit, handling and 6&&®s, including illegal traffic, have a right of
recourse for the wrongful act of that person oitgmaissociated with the Party of export.
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Operational text 2

1. Each Party shall, within the framework of itstional legislation, ensure that standing to iosit
action before a court of law and/or any other irgefent and impartial body established by law or
administrative body, ensure that standing is gohtdgoersons or entities

(8 having sufficient interest or, alternatively,

(b) maintaining impairment of a right, where tlikranistrative procedural law of a Party requiras th
as a precondition.

2. What consititutes a ‘sufficient interest’” amehpairment of a right’ shall be determined in adzorce
with requirements of national law and consisteniih the objective of giving wide access to justice

3. Without prejudice to the generality of the abathe following person(s) or entity(ies) may ingg an
action:

(a) With respect to traditional damage: affectedspns, dependents, or any other persons acting on
behalf of, or in the interest of that person/entity

(b) With respect to costs of response measuresop@r entity incurring the costs;
(c) With respect to damage to the environment @ntiie conservation and sustainable use of
biodiversity:
(i)  The affected State
(i) Groups acting in vindication of common interests;
(iii) Person or entity incurring the costs of restoratiwasures;
(d) With respect to damage to human health:
(i)  The affected States;
(i)  Affected person or any other person entitled taadbehalf of that person;
(e) With respect to socio-economic damage:
() The affected State;
(i) Groups acting in vindication of common intereste@mmunities.

Operational text 3

1. Parties should provide for a right to bring eiaiby affected natural or legal persons as ap@pri
under domestic law. Those persons should havesstogemedies in the State of export that ares® |
prompt, adequate and effective than those avaitablectims that suffer damage from the same inuide
within the territory of that State.

States should guarantee appropriate access tonafion relevant for the pursuance of remedies,
including claims for compensation.

2. In case civil liability is complemented by annadistrative approach, natural and legal persons,
including NGOs promoting environmental protectiord aneeting relevant requirements under domestic
law, should have a right to require the competeittiarity to act according to these rules and procesl
and to challenge, through a review procedure, tmpetent authority’s decisions, acts or omissias a
appropriate under domestic law.

Operational text 4
States shall bring forth claims on behalf of theationals for the damage caused and they shalltadop
appropriate national legislations to this effect.
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Operational text 5

Claims shall be brought by the affected person.only

Operational text 6

Claims may only be brought by persons or entitiesctly affected by the damage. Claims may not be
brought by third parties acting on behalf of suehspns or entities.

Operational text 7

All matters of substance or procedure regarding claims before the competent court which are not
specifically regulated in the instrument shall be governed by the law of that court, including any rules of
such law relating to conflict of laws, in accordance with generally accepted principles of law.

Operational text 8
1. Parties should provide for standing to bring clabysaffected natural or legal persons as appragriat
under domestic law.

2. In case civil liability is complemented by an admsirative approach, natural and legal persons,
including NGOs promoting environmental protectiondameeting relevant requirements under
domestic law, should have a right to require themetent authority to act according to this decision
and to challenge, through a review procedure, émpetent authority’s decisions, acts or omissions
as appropriate under domestic law.

Operational text 9

1. The principle of wide access to justice shaliifoplemented. To this end, persons and groupsawith
concern for or interest in environmental, sociakoonomic matters, persons and groups representing
communities or business interests and local, regjiand national governmental authorities, shall
have standing to bring a claim under this Protocol.

2. Nothing in the Protocol shall be construedimsting or derogating from any rights of personsowvh
have suffered damage, or as limiting the proteatioreinstatement of the environment which may be
provided under domestic law.

3. Financial and other barriers to justice shait impede access to justice under this article and
Contracting Parties shall take appropriate stepsrtmve or reduce such barriers.
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VI COMPLEMENTARY CAPACITY BUILDING MEASURES

Operational text 1

The next review of the Updated Action Plan for Buig Capacities for the Effective Implementation of
the Cartagena Protocol on Biosafety, as contaimedhe annex to decision BS-III/3 should, as
appropriate, take into account the present decigmmtuding capacity building measures such as
assistance in the development of domestic “ligbilitles” and considerations such as “contributions
kind”, “model legislation”, or “packages of capacibuilding measures”, including the provision of
assistance to develop national laws; foster intetegal coordination and partnership among regulato
organs at the national level, ensure effective ipulgarticipation in damage assessment and
quantification; and to enhance the skills of thdigiary in handling issues pertaining to liabiliiynd
redress.

Operational text 2
The Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on
Biosafety:

1. Invites Parties to take into account, as appropriate, gfesent decision including capacity
building measures, such as assistance in the geveltt of domestic "liability rules" and consideoats
such as "contributions in kind", "model legislatipor "packages of capacity building measures'thim
next review of the Updated Action Plan for Buildi@gpacities for the Effective Implementation of the

Cartagena Protocol on Biosafety, as containedarAtimex to decision BS Il1/3;

2. Invites Parties that are in the process of developing tlemestic legislative, regulatory and
administrative measures relating to rules and pha@s in the field of liability and redress for dzge
resulting from transboundary movements of livingdified organisms to submit on a voluntary basis,
through the Secretariat, draft measures for adei¢dhe [Committee responsible for the facilitation of the
implementation of this decision hereinafter "the Committee"];

3. Decides that, under the COP/MOP's overall guidance, thea@itteehas the following functions:

(a) to provide, at the request of a Party, adwcthat Party on any draft domestic measure relating
rules and procedures in the field of liability anefdress for damage resulting from transboundary
movements of living modified organisms submittedt io accordance with paragraph 4;

(b) to provide, at the request of a Party, advioethat Party on questions relating to the
implementation of this decision;

(© to report to each ordinary meeting of the Q@GP on its activities;

(d) to report to the [seventh] meeting of the Q@GP on the implementation and effectiveness of
this decision on the basisjter alia, of the information available in the Biosafety &g House and
from Parties' reports in accordance with Articled3he Protocol. The report of the Committee stoul
include any recommendations for further actiorhis field, including in relation to the developmerfita
legally binding instrument, taking into account ty@sctices;

Operational text 3

1 . Recognizing the crucial importance of building czpes in biosafety, the Parties are encouraged
to strengthen their efforts in implementing relev@OP/MOP decisions on capacity building under
Article 22 of the Protocol.

2. The Parties are invited to take into accountptesent decision in formulating bilateral, regioaad
multilateral assistance to developing country Rartihat are in the process of developing their

/...
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domestic legislation relating to rules and procedun the field of liability and redress for damage
resulting from transboundary movements of livingdified organisms.

Operational text 4

The Parties to this instrument undertake to couteiio ensuring that the next review of the Updated
Action Plan for Building Capacities for the Effeai implementation of the Cartagena Protocol on
Biosafety, as contained in the annex to decisionlIBS reflects this instrument and include capgci
building measures such as assistance in the impkaen and application of this instrument, inchugli
assistance to develop national implementing letysia foster inter-sectoral coordination at nationa
level, ensure appropriate public participation anttance the skills of the judiciary in handlingbllay
cases.
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VIII. CHOICE OF INSTRUMENT

Option 1
One or more legally binding instruments.

(a) A liability Protocol to the Biosafety Protocol;

(b) Amendment of the Biosafety Protocol;

(c) Annex to the Biosafety Protocol,

(d) A liability Protocol to the Convention on Bigial Diversity.

Option 2

One or more legally binding instruments in comdoraivith interim measures pending the
development and entry into force of the instrumsnt(

Option 3
One or more non-binding instruments:

(a) Guidelines;
(b)Model law or model contract clauses.

Option 4

Two-stage approach (initially to develop one or eneon-binding instruments, evaluate the
effects of the instrument(s), and then consideleteelop one or more legally binding instruments)
Option 5

Mixed approach (combination of one or more leghihding instruments, e.g. on settlement of
claims, and one or more non-binding instrumentg, @ the establishment of liability).
Option 6

No instrument.

Operational text 1
The Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on
Biosafety,

Recalling Article 27 of the Protocol,
Recalling also its decisions BS-I/8, BS-Il/11and BS-III/12.

Noting with appreciation the work undertaken by the Opeded Ad hoc Working Group of Legal and
Technical Experts on Liability and Redress in thatext of the Protocol,

Mindful of the need to develop, foster and promote effeciirrangements in the field of liability and
redress for damage resulting from transboundaryemeawnts of living modified organisms

1. Adopts the rules and procedures in the field of liabiliyd redress for damage resulting from
transboundary movements of living modified orgarsisas contained in the [Annex] to this decisiom, fo
the purpose set out in paragraph 2 below;
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2. Recommends the implementation of these rules and proceduyethé Parties to the Protocol
through domestic legislative, regulatory and adstrative measures as necessary, while recognizing
their respective varying needs and circumstances;

3. Decides to review the implementation and effectivenesshef present decision at its [seventh]
meeting, taking into account experience at the diméevel to implement this decision and the repbr
the Committee according f@perational text 2, paragraph 3 lit.(d)] with a view to considering the need
to take further action in this field.

Operational text 2

The Conference of the Parties serving as the ngeaiinthe Parties to the Cartagena Protocol on
Biosafety/Conference of the Parties to the Coneendn Biological Diversity, recalling Article 27 tlie
Protocol, recalling also its decisions BS/I/8 and/IB11, adopts the Liability Protocol to the Bifety
Protocol/Amendment of the Biosafety Protocol/Annexhe Biosafety Protocol/Liability Protocol to the
Convention on Biological Diversity as containedhe Annex.

Operational text 3
Recalling that both the Preamble and Article 3 of the Cotieenon Biological Diversity affirm the
sovereign rights of states over their biologic&kedsity,

Recalling the objective of the Biosafety Protocol to conitébto ensuring an adequate level of protection
regarding LMOs that may have adverse effects onctreservation and sustainable use of biological
diversity,

Recalling Article 27 of the Protocol,

Recognizing that transboundary movement of LMOs may resultamage to biological diversity in the
receiving country.

Desiring to facilitate timely access to adequate redressdfomage resulting from the transboundary
movement of LMOs.

Acknowledging the difficulties encountered by many countriesfullty implementing their obligations
under the Protocol.

Acknowledging that most states currently have a legal basip@osuing redress for damage to persons
and property in their domestic law, and that ther@ need to ensure that all Parties, especiallgldping
country Parties, small island states and centrediveirsity, have a legal basis for pursuing redifess
damage to biodiversity resulting from transboundagvement of LMOs

Decides that:

1. For damage to the conservation of biologicalediity from LMOs subject to transboundary
movement, each Party should take measures to aitselaivs implementing the Cartagena Protocol to
include provision for the state to take an admiatste approach to require or to take action to/@né or
remediate such damage caused by living modifiecrosgns, taking into account the annex to this
decision;

2. For other damage resulting from LMOs subjecttiansboundary movement, Parties and
Governments are encouraged to review their natigadaility rules and related rules of court wittvigw

to ensuring that foreign plaintiffs have accesdheir courts, where such access is supported by the
principles of fundamental justice, on a non-disanaiory basis;
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3. The Parties to the Protocol will review at MORRE& effectiveness of this decision in addressing
cases of damage resulting from the transboundaryement of LMOs pursuant to Article 27, and
whether further action should be considered, inolydvork under the Hague Conference on Private
International Law.

Operational text 4
1. This instrument enters into force upon theilfoient of XX ratifications, representing XX perruteof
trade in LMOs and representing a balance of impgréind exporting parties.

2. This instrument shall not be interpreted adying any change in the rights and obligations of a
Party under international law including any intdioal agreements.

3. Whenever the provisions of this instrument tiredprovisions of a bilateral, multilateral or rexgal
agreement apply to liability and compensation fmmdge caused by an incident arising during the
same portion of a transboundary movement, thisunsgnt shall not apply provided the other
agreement is in force for the Party or Parties eomed and had been opened for signature when the
instrument was opened for signature, even if tmeeagent is amended afterwards.

Operational text 5

1. This Protocol shall enter into force on theetiieth day after the date of deposit of the [fifile
instrument of ratification, acceptance, approval amcession by States or regional economic
integration organizations that are Parties to tbev@éntion.

2. This Protocol shall enter into force for a 8tat regional economic integration organizationt tha
ratifies, accepts or approves this Protocol or @esehereto after its entry into force pursuant to
paragraph 1 above, on the ninetieth day after t#ite dn which that State or regional economic
integration organization deposits its instrumentaiffication, acceptance, approval or accession, o
on the date on which the Convention enters intogdor that State or regional economic integration
organization, whichever shall be the later.

3. For the purposes of paragraphs 1 and 2 aboyejnatrument deposited by a regional economic
integration organization shall not be counted aditexhal to those deposited by member States of
such organization.

Operational text 6
This instrument shall not affect the rights andgsiions of the Contracting Parties under the Radto



