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SUBMISSIONS FROM GOVERNMENTS
	ARGENTINA
	

	
	[3 OCTOBER 2003] [SUBMISSION: ENGLISH]


Pursuant to ICCP decision 3/1 on Liability and Redress we are pleased to submit preliminary considerations on the elements of the terms of reference for the open‑ended ad hoc group of legal and technical experts that may be established by the First Meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol. 

Argentina considers that in order to implement art. 27 of the Cartagena Protocol, Parties should direct the group of experts to create Model laws and Model Clauses that could be included into national biosafety legislation and into international commercial contracts on the transboundary movement of LMOs. Parties they will mutually recognize and enforce judgements on this topic. 

In our view, model laws and clauses should aim towards channelling liability for damage to biodiversity to those entities that are in a better position to prevent such damages by managing and controlling risks. These entities may vary according to the different stages in the production and commercialization process. In order to achieve a preventive objective, the private persons in charge of the manipulation of the LMO organisms should be the ones responsible since they are better prepared to control any risks that LMOs may cause to the environment. Moreover, liability should be limited in scope according to the degree of risk the activity causes to biodiversity, in order to allow insurance schemes to cover the risks.
	AUSTRALIA
	

	
	[22 SEPTEMBER 2003] [SUBMISSION: ENGLISH]


‘The Conference of the Parties serving as the meeting of the Parties, shall at its first meeting, adopt a process with respect to the appropriate elaboration of international rules and procedures […]’.

Australia supports a four stage process for consideration of liability at first meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety (COP-MOP-1).

Stage 1: terms of reference for an experts group to examine specific threshold questions relating to liability and redress within a specified timeframe should be developed. 

Stage 2: an experts group should be established.

Stage 3: the experts group should report back to the Parties and its findings should be debated.  

Stage 4: Parties should only then consider the issues arising from the experts group or task the experts on a new set of issues.

In keeping with this staged approach, Australia supports the first meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety identifying terms of reference for an experts group.  The experts group should not have an ‘open-ended’ mandate.  The group should be tasked by the first meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety to examine and report back on specific threshold questions.  If the Parties do not provide strong guidance and seek information about threshold issues, the experts group could develop its own work programm and be open to influence that go beyond what Parties had envisaged or intended.

Australia supports a limited and focused set of terms of reference for experts to consider designed to explore threshold issues, such as identification of:

· the nature of damage under the Protocol;

· the scope and nature of what constitutes damage;
· the onus of responsibility;
· what constitutes liability, especially on questions of biotechnology;

· what redress is envisaged;

· how responsibility should be apportioned;

· issues involved in insurance such as time limits for liability, extent of liability and assignment of liability

Until these elements are clarified, discussion on the means of applying liability (financial and time limits; insurance) is premature.
	CANADA
	

	
	[14 OCTOBER 2003] [SUBMISSION: ENGLISH]


Canada would propose that the open-ended ad hoc group of legal and technical experts be provided with the terms of reference to carry out the Article 27 process as per the Annex to Recommendation 2/1, as follows:

I.
Information
The open-ended ad hoc working group shall:

(a)  Examine the information provided by Parties, Governments and relevant international organizations pursuant to Decision 2/1, paragraph 2, the synthesis of that information by the Secretariat, as well as information provided to date by the Secretariat in the context of liability discussions under para. 14.2 of the Convention on Biological Diversity;

(b)  Take into account the reports of any workshops that may be organized by Parties as per decision 2/1, such as the December 2002 Rome workshop;
(c)  Request and examine any further information that may be required, such as information on available environmental liability insurance, and the types of rules and procedures that might be available to address liability and redress issues under Article 27;

(d)  Monitor ongoing processes in international law on the matters covered by Article 27.

II.  Analysis
The open-ended ad hoc working group shall, on the basis of the foregoing information:

(a)  Analyze potential and/or actual damage scenarios of concern that may be covered under the Protocol in order to identify the situations for which rules may be needed;
(b)  Analyze the issues raised by Article 27, including;
(i) what damage is covered 

(ii) level of significance of the damage that should be addressed

(iii) which transboundary movements are covered 

(c)  analyze the Protocol provisions in the context of  liability issues, including:

(i) causation

(ii) channeling of liability—how and to whom?

(iii) role of Party of import

(iv)  standing/right to bring claims

(v)  valuation of damage to biodiversity
(d)  based on the foregoing, analyze the types of rules and procedures that are available to address liability and redress issues under Article 27.

III.  Recommendations to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety
On the basis of the foregoing review and analysis, the open-ended ad hoc working group shall make progress reports to each Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety, and ultimately recommendations to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety on any international rules and procedures that may be appropriate pursuant to Article 27 of the Protocol.

IV.  Further Action as Directed by the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety
The open-ended ad hoc working group shall develop rules and procedures for the purposes of Article 27 if directed by the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety.

	EUROPEAN UNION
	

	
	[9 OCTOBER 2003] [SUBMISSION: ENGLISH]


Composition:

As regards the composition of the Group of Experts, the first meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety decision on its terms of reference should use agreed text from ICCP Recommendation 3/1, thus establishing “an open-ended ad hoc group of legal and technical experts.” Budgetary limitations should however be taken into consideration in the organization of the group’s activities.

Mandate:

1.
The open-ended ad hoc working group shall:
(a) Examine the information provided by Parties, Governments and relevant international organizations pursuant to Recommendations 2/1, paragraph 2, and 3/1, paragraph 1, the synthesis of that information by the Secretariat, as well as information provided to date by the Secretariat in the context of liability and redress discussions under Article 14.2 of the Convention on Biological Diversity; 

(b) Examine the information and initial understandings submitted by Parties, Governments and relevant international organizations on the basis of the questionnaire on liability and redress for damage resulting from transboundary movements of living modified organisms as well as further views submitted by Parties, Governments and organizations on the matter covered by Article 27;

(c) Take into account the Report of the Workshop on Liability and Redress in the Context of the Cartagena Protocol on Biosafety that was held in Rome from 2 to 4 December 2002;

(d) Request any further information that may be required;

(e) Monitor ongoing processes in international law on the matters covered by Article 27.

2.
The open-ended ad hoc working group shall, on the basis of the foregoing information, analyse pertinent issues relating to liability and redress in order to build consensus on the nature and content of international rules and procedures referred to in Article 27 of the Protocol, and in particular: 

(a) Analyze potential and/or actual damage scenarios in order to identify the situations for which international rules and procedures referred to in Article 27 may be needed;

(b) Identify and analyse the scope of “damage resulting from transboundary movements” and elaborate options for elements of rules and procedures referred to in Article 27, with a view to the identification of such rules and procedures; and

(c) Identify and analyse options for the mode of adoption, format and set-up of the international rules and procedures referred to in Article 27 of the Protocol.

Reporting to the Conference of the parties to the Convention on Biological Diversity serving as the meeting of the parties to the Cartagena protocol on Biosafety:
The working group shall:

(a) Report on its activities and progress to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety;

(b) Seek further policy guidance from the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety in 2006; and

(c) Present its final report, including specific and detailed recommendations for the rules and procedures referred to in Article 27, to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety in 2008.

Planning:

The work plan for the open-ended ad hoc group of legal and technical experts on Liability and Redress should comprise a range of four years, from 2004 to 2007. We propose the following schedule:

· 2004


1st meeting (5 days);

· 2005
2nd meeting (3 days, directly preceding the second meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety: expected progress report to COP/MOP/2);





3rd meeting during the fourth quarter of the year (5 days);

· 2006 
4th meeting (5 days during the fourth quarter of the year, with further policy guidance from the third meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety);

· 2007

5th meeting (3 or 5 days);


6th meeting (5 days during the fourth quarter of the year: expected final report to submit to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety in 2008).

	INDIA
	

	
	[31 JULY 2002] [SUBMISSION: ENGLISH]


1. The open-ended Ad-hoc Working Group should be composed of representatives, including experts nominated by Governments and regional economic integration organizations.

2. The open-ended Ad-hoc Working Group shall elaborate international rules and procedures in the field of liability and redress for damage resulting from transboundary movement of Living Modified Organisms (LMOs), analyzing and taking due account of the on-going process in the international law in these matters.

3. The open-ended Ad-hoc Working Group shall also consider the elaboration of rules of liability in connection with damage caused by LMOs intended for direct use as food or feed or for processing.

4. The liability provisions to be elaborated by the open-ended Ad-hoc Working Group should be independent of any elaboration of liability provisions to be adopted under Article 14 of the convention on Biological Diversity.

5. The open-ended Ad-hoc Working Group should elaborate provision on liability independent of the obligation of the State responsibility.

6. The open-ended Ad-hoc Working Group should elaborate provisions independent of Compliance mechanism.

7. The open-ended Ad-hoc Working Group should complete the whole process within four years from its establishment.

	REPUBLIC OF KOREA(
	

	
	[17 JANUARY 2002] [SUBMISSION: ENGLISH]


I. Reference (UNEP/CBD/ICCP/2/L.6),
6. 
Recommends that the Terms of Reference for the open‑ended ad hoc group of legal and technical experts;

7. 
Invites Parties and Governments to submit their views in writing to the Executive Secretary;

II. Comments of the Republic of Korea

A. Terms of Reference

1. 
The Open‑ended Ad Hoc Group of Legal and Technical Experts shall, 

(a) 
Review the existing relevant instruments, international rules and procedures, in the field of liability and redress for damage resulting from transboundary movements of living modified organisms;

(b) 
Identify all related elements of liability and redress issues.

2. 
The Ad‑Hoc Group shall, as a priority, inter alia,
(a) 
Elaborate the key concepts and terms that are to be addressed in the process;

(b) 
Define the "damage" resulting form transboundary movements of living modified organisms ;

(c) 
Identify the inter‑relationship between compliance regime and liability and redress system

(d) 
Review a necessity to develop a Protocol relating to liability and redress system
3. Other Considerations

(a) 
The liability and redress system will not override or duplicate any other international legal instrument.

(b) 
The process will take into full account the gap between existing national and international frameworks.

(c) 
The work will be carried out, based on of the best available legal and scientific knowledge and experience.

(d) 
The Open‑ended Ad Hoc Group of Legal and Technical Experts should endeavour to complete its work no later than the given time in the Protocol.

(e) 
The Ad‑Hoc Group shall submit its final recommendations to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety, taking into account the comments made by the of Parties and related organizations. 

	SLOVENIA(
	

	
	[18 JANUARY AND 5 FEBRUARY 2002] [SUBMISSION: ENGLISH]


The first element of Art.27 of the Protocol impose the obligation on the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety to adopt the process for the appropriate elaboration of international rules and procedures in the field of liability and redress, and the preparation of this issue is part of mandate of the ICCP.

The second major element of Art.27 requires the future process on liability and redress to analyze and take due account of the ongoing process in international law on these matter.

The final element of Art.27 sets out a time-frame in which the process established shall endeavour to complete its work.
Regarding the ICCP recommendations that the Secretariat continues to gather and disseminate information on national, regional and international measures and agreements in the field of liability and redress, as well, to establish of an open-ended ad hoc group of legal and technical experts to carry out the process under Art.27, indicate some relation to the final form of the product of this entire process. Therewith the nature and final content of any future liability and redress regime shall be matter to be decided and resolved by the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety.  

The working open-ended ad hoc group should be established by the Conference of the Parties serving as the meeting of the Parties of the Protocol with the following terms of reference:

1. To oversee and examine of existing relevant instruments in order to develop possible elements of a liability and redress regime under the Protocol;

2. To suggest and recommend options of elaboration process;

3. To develop instruments depend on the scope of the Protocol referred in Art.(4);

4. To develop instruments taking into account Art.(17) of the Protocol, too;

5. To identify synergies and cross-fertilization to the Convention (Art. 14(2));

6. To recommend the most appropriate way to identify damage to biodiversity triggered by transboundary movements of LMOs regarding to Art.(26) of the Protocol;

7. To recommend the final product of the open-ended and ad hoc group of this entire process;

8. The group shall elect a chair and vice chair for a period of one year.

	UNITED STATES OF AMERICA
	

	
	[23 SEPTEMBER 2003] [SUBMISSION: ENGLISH]


Pursuant to the Secretariat’s invitation to Parties and Governments to submit views on terms of reference for the open-ended ad hoc legal and technical experts group on liability and redress, the United States takes this opportunity to present comments.

Establishment

· A request for comments on terms of reference for an ad hoc experts group presupposes establishment of such a group.

· In fact, as a preliminary matter the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety first needs to decide upon the threshold issue of whether to establish such a group to consider issues under Article 27.  

· The issue of whether to establish a group and the issue of that group’s terms of reference are obviously related, and many can be expected to take the position that support for establishment of a group is dependent upon appropriate terms of reference. 

· Assuming such a group had an appropriate composition (see below) and were given an appropriate mandate (see below), the United States would support the establishment of an open-ended ad hoc legal and technical experts group on liability and redress.

Operation

· The group should operate in stages, with periodic reports back to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety for further mandates as appropriate.

· Because the Protocol provides for the adoption of a process with respect to the “appropriate elaboration” of international rules and procedure for liability and redress, the initial stage should address:

· Whether there is a need for the elaboration of international rules and procedure and, if so:

· for what specific purpose(s); and

· why national systems are inadequate.

· Assuming, arguendo, the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety were to agree that there was a need for some kind of international rules and procedures, the group could then focus on the kinds of operational issues raised in the questionnaire, such as channelling liability, liability limits, etc. 

Composition

· As indicated in our responses to the questionnaire, it is imperative that the issue of liability and redress, which are intimately related to risk and damage, benefit from the expertise of scientists.  

· As such, it is critical that the “technical” experts in the ad hoc group include a significant number of individuals with scientific expertise.  

· Also, the group should include representatives of Parties, Governments, industry and relevant international organizations. The expert group should take due account of information provided on this topic by Parties, Governments, industry, relevant international organizations, and the Secretariat. 

· The expert group should take due account of information provided on this topic by Parties, Governments, industry, relevant international organizations, and the Secretariat.

Issues

· In terms of the substantive mandate of the group, the group should avoid leaping directly to legal solutions before identifying problems.  

· Rather, the legal solutions, if international legal solutions are even ultimately necessary, should be tailored to address identified problems.

· As noted above, the group should initially focus on whether there is a need for the elaboration of international rules and procedures for liability and redress for damage resulting from transboundary movements of LMOs.

· In that regard, a critical threshold step of a scientific nature is to analyze responses to the questionnaire regarding perceived risk to biological diversity from transboundary movements of LMOs, including analyzing whether the risk from LMO transboundary movement is any different from the risk from non-LMO transboundary movements.  

· Another threshold issue of a more legal nature is to analyze the current liability regime(s) to deal with damage from non-LMO transboundary movements and assess how they could also be applied to LMO transboundary movements.

· It would also be useful for the group to assess what lessons can be learned from ongoing processes in international law in the field of liability and redress. 

· Finally the group should analyze how damage resulting from transboundary movements of LMOs is redressed through existing national liability regimes or national liability regimes that could be developed.

A Second Step 

Once the experts group has analyzed the above threshold issues and reported back to the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety and should the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety determine that elaboration of international rules and procedures is appropriate, then the experts group could focus on some of the issues that will need addressing with respect to the substance of the rules and procedures themselves.  Such issues could include:
Defining Damage.  Analyse and specifically define what constitutes damage “resulting from” transboundary movements including consideration of the need to establish a causal link between the damage and a transboundary movement of an LMO.  Develop specific examples of types of harm the appropriate elaboration of international rules and procedures would redress.  

Assess how any liability rules and procedures would reflect the balance of rights/ obligations in the Protocol.  Identify in what ways importers and exporters would share redress responsibilities for damage resulting from transboundary movements of LMOs. 

Channeling liability. Assess whether private operators and/or States should be responsible.  Analyze what type of insurance is available to cover “damage resulting from transboundary movements.”

Standard of liability. Assess what standard of liability should be used.  Specifically explain whether transboundary movements of LMOs are non-ultrahazardous or ultrahazardous. Analyze whether there are certain activities and situations under Article 27 that would justify strict-liability and others that would justify fault-based liability.  Assess the mechanisms (e.g. burden of proof) that would be used under each standard to adjudicate claims. 

Standing to bring claims: identify who should be able to bring a claim for harm resulting from transboundary movements of LMOs.  

SUBMISSIONS FROM ORGANIZATIONS
	GLOBAL INDUSTRY COALITION (GIC)
	

	
	[22 SEPTEMBER 2003] [SUBMISSION: ENGLISH]


THE PROPOSED GROUP OF LEGAL AND TECHNICAL EXPERTS

ON LIABILITY AND REDRESS

SUGGESTIONS BY USERS AND DEVELOPERS OF BIOTECHNOLOGY

At the first meeting of the Cartagena Protocol on Biosafety in February 2004, the Parties will decide:  (a) whether to establish a group of legal and technical experts to consider liability and redress issues under Article 27 of the Protocol; and (b) the terms of reference for that group.  Governments are invited to provide views on the terms of reference by 22 September 2003.

As representatives of users and developers of biotechnology, who will be governed by the outcome of the Article 27 process, we support the creation of an Experts Group that: 

· Includes both legal and scientific experts;

· Is mandated to focus on specific priority tasks and questions; and

· Reports back to the Parties following completion of its initial work in order to receive further instruction and guidance.

The Critical Need for Scientific Expertise and Input

We believe that ensuring that the Article 27 process is meaningful, realistic and focused on the objective of the Protocol requires the active and sustained participation of well-respected scientists who can provide technical input concerning the causes of biodiversity loss and impairment, as well as the properties and functions of living modified organisms and their interaction in the environment.  The informal workshop on liability and redress held in Rome in December 2002, was attended mostly by legal experts experienced in dealing with nuclear and industrial activities that cannot be compared to biotechnology.  Valid and highly relevant scientific questions could not be taken into account during most of the discussion.  Scientific analysis and guidance to distinguish between perceptions and concerns on the one hand and actual threats to biodiversity on the other will be crucial for the process to achieve its fundamental goal of contributing to the conservation and sustainable use of biodiversity.  

Initial Work Must Focus on Priority Tasks and Questions

The terms of reference for the Experts Group must provide clear guidance as to the priority matters to be considered.  We would suggest that these matters include detailed examination of the following:

· Known causes of damage to biodiversity and the relevance of LMOs;

· Existing rules and mechanisms for liability governing both biotechnology and conventionally produced organisms;

· Relevant developments in international law, including consideration of fundamental definitions and concepts under the Convention on Biological Diversity (CBD);

· The legal parameters of the Article 27 process and possible products or outcomes; and

· The role of incentives and dispute resolution and arbitration mechanisms.

Consistent with Article 27, the terms of reference must ensure that the work undertaken analyses and takes due account of other ongoing processes in international law on these matters.  This could be promoted through participation of representatives of other relevant legal processes in meetings of the Experts Group, the scheduling of Experts Group and CBD liability meetings back to back, and the active consideration of the results and undertakings of other international processes.  

	WWF INTERNATIONAL 
	

	
	[30 SEPTEMBER 2003] [SUBMISSION: ENGLISH]


ToR for the Open Ended Ad Hoc Working Group on Liability and Redress

WWF suggests that the first meeting of the Conference of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety adopt the following Terms of Reference for the Ad Hoc Open Ended WG on Liability and Redress:

· Elaborate, within a period of four years starting from the first Meeting of the Parties (ie. by March 2008), international rules and procedures on liability and redress for damage resulting from transboundary movement of LMOs.

· The development of the draft protocol shall elaborate key features on which these international rules and procedures are to be based; and consider:

a) Nature and Scope of Liability (including definition of damage, who could make claims) 

b) Assignment of Liability (i.e. who would be liable)

c) Forms of Liability, including Standard of Care (i.e. fault-based, strict, or absolute liability)

d) Extent of Liability 

e) Claims Procedures (including how claims are to be initiated, and who may initiate claims) and Adjudication (including competent tribunals, adjudication, enforcement of judgements)

f) Financial Guarantees 

g) Compensation Fund and Fund Procedures

Comments and suggestions on a possible process for elaboration of a liability and redress regime by the Open Ended Ad Hoc Working Group

The technical and legal aspects of development and implementation of liability regimes are complex and specialized.  It will be important to establish certain key features of a liability and redress regime under the Protocol at an early stage, since subsequent negotiation and development of the requisite technical and legal framework for a regime will be dependant on the key features on which that regime is to be based.   WWF suggests that such key features include whether the regime should be based on strict, fault-based or absolute liability, and whether it should be some form of civil liability or State liability.   In order to establish such key features, it will be important to reach a clear understanding on the purposes of a liability and redress regime under the Protocol.

To assist in this, WWF suggests that the following process aspects be considered:

· Preparation of objective information to be made available to participants in the Open Ended Ad Hoc WG on key legal and technical aspects of liability regimes, the terminology used, etc.  

· Arrangement of a public panel discussion of different aspects of liability regimes to help deepen understanding on issues that can arise in relation to establishment of liability regimes: it is suggested that a panel of about 8-10 people for such a discussion could be made up from independent experts on liability and redress regimes who otherwise have no involvement in GM / biotechnology issues.  

· Drawing on the experiences of the Contact Group on definitions that operated as part of the BSWG, WWF also suggests that scenarios representing the main ways in which the various elements available for establishment of liability and redress regimes might operate in relation to a regime to be established under the Protocol, could be prepared by the Chair of the Open Ended Ad Hoc WG as an aid to discussion by participants.

· Establishment of a Contact Group on Legal and Institutional matters at the outset of the Open Ended Ad Hoc WG. 

· Encouraging participation as observers of the insurance sector. Since liability and redress regimes have an important interaction with the insurance sector, WWF suggests that efforts should be made to encourage this sector to participate as observers in meetings of the Open Ended Ad Hoc WG, and to invite that sector to provide comments on the implications of options for liability and redress in relation to provision of insurance, financial guarantees, etc.

· WWF also suggests that the meeting of the Parties serving as the meeting of the Parties to the Cartagena Protocol on Biosafety encourage NGOs, representatives of indigenous groups and the private sector to participate as observers in the Open Ended Ad Hoc WG.

-----
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