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At the meeting of the Commitiee on Trade and Environment held on 26-29 February 1996, a decision was
taken to derestrict both the WTO Secretariat background document entitled “Eavironment and TRIPS"
and the record of the Committee’s meeting of June 1995 at which the issue of Trade Related Aspects of
Intellectuai Property Rights (TRIPS) was first discussed. Derestriction of these documents has permitted the
WTO Secretariat to respond to the request of the Secretariat of the Convention on Biclogical Diversity to assist in
the preparation of a report entitled “Bioiogical Diversity and Trade-Related I[nteilectual Property Rights:
Synergies and Relationships”. The foliowing pages contain WT/CTE/W/3 and an excerpt from WT/CTE/M/3
and Corr. 1.




WORLD TRADE WT/CTE/MW/S
8 June 1995

ORGANIZATION

{95.1525)
Committee on Trade and Environment
ENVIRONMENT AND TRIPS
1. The Aprii 1994 Marrakesh Ministerial Decision on Trade and Environment states that "the

Commiztee on Trade and Environment will consider the work programme envisaged in the
Decision on Trade and Services and the Environment and the relevant provisions of the
Agreement on Trade-Related Aspects of Intellectual Property Rights as an mtecral part of its
work”. This paper has been prepared in response to the request to the Secretariat by the
Committee for a background document 1o assist its work in the latter area.

2. Section | of this paper notes that only one provision of the Agreemernt on Trade-Related
Aspects of Iniellectual Property Rights ("TRIPS Agreement”). i.e. Arucle 27.2. explicitly refers
to environment. Section [l provides a wider background for an assessment of the links between
environmental concerns and inteliectual property rights ("IPRs") by considering the main relevam
features of an ymportant recent iniernational agreement that covers aspects of 1PRs and
environmental protection. the Convention on Biological Diversity (hereinafter "the Biodiversity
Convention”).  Seciion 11 also includes a short negotiating history of the Biodiversity Convention.
with particular reference to Article 16 which addresses transfer of technology. Section 111
provides a summary of the relevant ongoing work in this area in other internationai organizations.
and Section 1V notes the provisions in inter-governmental environmental agreements that have
mplications for IPRs. The discussion of the Biodiversity Convention and activities in other
international fora will indicate the IPR issues that have been raised as having a link with
environment. Section V provides the provisions of the TRIPS Agreement relevant 1o matters
raised in discussion in environmental fora. Section VI provides a negotiating history of the
relevant provisions of the TRIPS Agreement. Section VII considers the exemptions provided
under Article XX of GATT 1994 and the question of whether it has a bearing on TRIPS
obligations. A short note on the International Convention for the Protection of New Varieties of
Plams (hereinafter "UPOV Convention”)' is provided in Annex 1 to this paper.

I PROVISIONS OF THE TRIPS AGREEMENT THAT EXPLICITLY REFER TO THE
ENVIRONMENT
3 Article 27.2 is the oniy provision in the TRIPS Agreement that makes an explicit

reference to the environment. It states that "Members may exclude from patentability inventions,
the prevention within their territory of the commercial exploitation of which is necessary to
proiect ordre public or morality. including to protect human, animal or piant life or health or 10
avoid serious prejudice (o the environment, provided that such exclusion is not made merely

"The acronyim UPOV, which is the common reference to the UPQV Convention, is derived from the French name
ot the organization estabhished by that Convention, namely, "Umion Internationale pour la Protection des Obtentions
Vegélales™,
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because the exploitation is prohibited by their law." Thus, if it is necessary to ban the
commercial exploitation of an invention in order to avoid serious prejudice fo the environment, a
WTO Member is free to refuse a patent for the invention concerned.

II. THE CONVENTION ON BIOLOGICAL DIVERSITY: MAIN ASPECTS AND A
BRIEF NEGOTIATING HISTORY

4. An important concern in the area of environment has been that global biodiversity
(including genetic resources) is being depleted over time and hence a need to conserve and use it
in a sustainable manner has been emphasized. Biodiversity is vatued for maintaining the
possibility of responding to new situations that may arise. for instance. in the area of agriculture
and medicine, and because of its links to the sustainability of certain ecosystems. The initial
response of the international community to the threat of genetic erosion was to build a network of
"gene banks" where genetic materials, for example, seeds of abandoned varieties, could be stored
and conserved ex sitw.® However, this method of conservation led 10 some loss of viability and of
characteristics and, over time, the focus has changed towards in-sing conservation of biodiversity.
Therefore, incentives for conserving and sustaining animal and piant biodiversity in the natural
habitats have been increasingly emphasized. For example, farmers and local communities are
now being encouraged to conserve traditional plant varieties on-farm or in situ.*

5. The Biodiversity Convention was negotiated under the auspices of the United Nations
Environment Programme ("UNEP") and was opened for signature at the United Nations
Conference on Environment and Development in 1992. The Convention came int¢ force on

26 December 1993, Countries that have signed or raiified the Convention are listed in Annex 2.

6. The Biodiversity Convention operates at three levels, i.e. genes, species, and ecosystems,
and extends to all genetic resources, namely, plant, animal and microbial. It affirms that the
conservation of biodiversity is "a common concern of humankind”, and that States have sovereign
rights over the biological resources in their territories.” Under the Biodiversity Convention, States
are responsibie for conserving their biological diversity and for using it in a sustainable manner.
Access to a Party’s genetic resources must be on mutually agreed terms and on the basis of prior

2 Ey-sity conservation” is defined as the conservation of components of biologicat diversity outside their natural
habitats.

I In situ conservation” is defined as the conservation of ecosystems and natural habitats and the maintenance and
recovery of viable populations of species In their natural surroundings and, in the case of domesticated or cullivated
species, in the surroundings where they developed their distinclive properties.

“In situ agro-biodiversity was seen by many 10 be a result of informal innovations, knowledge and practices of
farmers. local communities and indigenous populations, and it was argued that they should get a return on these efforts.
Such returns were aiso seen as important because they would provide incentives 1o continue to perform the task of
preserving biodiversity,

Article 15 recognizes the sovereign rights of States over their nawral resources and the preamble reaffirms that
"States have sovereign rights over their own biological resources”. Article 15.1 states that "[r]ecognizing the sovereign
rights of Stawes over their natural resources, the zuthority 10 determine access 10 genetic resources rests with the
national governmenis and is subject 10 national legislation™. The question of ownership (or property rights) is not
addressed by the Convention, and is subject to national law.
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determine at their first meeting how to establish a clearing-house mechanism to promote and
facilitate technical and scientific cooperation.

9. The Biodiversity Convention applies to in situ and ex siti penetic resources acquired in
accordance with the Convention, but not those taken and deposited in gene-banks prior to the
Convention’s entry into force. It emphasises in-sine conservation (Article 8).% Ex-sitw conservation
measures are called for principally to complement in-sine conservation (Article 9). Recognizing
the sovereign rights of States over their natural resources. the autherity to determine access to
genetic resources rests with national governments and is subject 10 national legislation

(Article 15.1). However, each Party to the Biodiversitv Convention must endeavour to create
conditions to facilitaie access to genetic resources for envircnmentally sound uses by other Parties
and must not impose restrictions that run counter to the objectives of the Biodiversity Convention
(Article 15.2).  Where access 1o genetic resources 1s granted, it has 10 be on mutualiv agreed
terms and be subject to prior informed consent of the Party providing the resources, unless
atherwise determined by that Party (Arucles 15.4 and 15.5). Genetic resources provided by any
Party to the Biodiversity Convention are only those resources that are provided by Parties which
are countries of origin of those resources or by Parties that have acquired the genetic resources in
accordance with the Convention (Article 15.5). For those Parties providing access o genetic
resources, the benefits include possibility of participation in scientific research based on the
genetic resource supplied {(Arncles 15.6)". of sharing results of research and development and
benefits arising from commercial and other utilization of genetic resources on mutually agreed
terms (Article 15.73'". of participation in biotechnoiogical research activities based on those
genetic resources (Articles 19117 and prionity access on a fuir and equitable basis to the results
and benefus arising from hiotechnologies besed upon those genetic resources. on mutually agreed
terms (Article 192"

"Article & of the Biodiversity Convenuon calls for measures ranging from the estabiishment of a sysiem of protected
areas w the rehabibtation of depraded ccosvsiems and recovery of threatened species, the protection of natural habitas
and the maintenance of viable populations of species in natural surroumndings.

MArtcle 1526 staies thit "lefach Contracting Party <hall endeavour 1o develon and carry out scientific research
based on genetic resources provided by ather Contracting Parties with the full participation of, and where possible in,
such Contracung Parties.”

YArtcle 15.7 states that “fefach Contracting Party shall take legisktive. administrative or policy measures, as
approprisge, and o accordance with Articles 16 and 19 and. where necessary. through the financial mechanism
establslied by Articles 20 and 21 with the ann of sharing in a fair and equitable way the results of research and
development and the henefits arissng from the commercial and other utilization of genetic resources with the Contracting
Party providing such resources. Such sharing shall be on mutually agreed ierms.”

“Article 19.1 states that "lejach Contracting Party shall ke legislative, administrative or policy measures, as
appropriate. o provide for the effecuve participaton in biotechnelogical research activities by those Contracting Parties,
especially developing countries. wliich provide the genetic resources for such research, and where feasible in such
Contracung Parnes.”

FAarticle 19.2 siates that “{efach Contracting Party shall ke all practcable measures (o promote and advance
prioTity access on a fair and equitable basis by Contracting Parties, especially developing countries, to the resulis and
henefits arising from histechnologies based upon genetic resources provided by those Contracting Parties. Such access
shall be on mutually agreed 1erms. ™ See zlso Article 8() winch states tha "Jejach Contracung Party shall, as far as
possible, and as approprine. subject ool natienal legislanion, respect. preserve and mamtain knowledge. mnovations
and practices of mdigenous and local communities embodying tradivonal lifestyles relevant for the conservation and
sustamable use of biological diversiy and promote their wider application with the approval and involvement of the
hodders of such knowledee mmovations and practices and encourage the equnable shanng of benefits ansing from the
utilization of such knowledge, mnovations and practices.”
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informed consent of the Party providing the resources.” The objectives of the Biodiversity
Convention are "the conservation of biological diversity, the sustainable use of its components and
the fair and equitable sharing of the benefits arising from the use of genetic resources, including
by appropriate access to genetic resources and by appropriate transfer of relevant technologies,
taking into account all rights over those resources and 1o technologies. and by appropriate
funding”.” The Biodiversity Convention provides for sharing research and development activities,
benefits from the results of research and development, and commercial use of these results on
mutually agreed terms. Access to or transfer of technology has to be provided in line with the
provisions mentioned below, and as far as possible and as appropriate. incentives have 1o be
provided to preserve genetic diversity. Similarly, in order 1o preserve and make sustainable use
of biodiversitv. the Convention provides for increased encouragement and interaction with regard
te information, research, training, public education and awareness, and technical and scientific
cooperation. With regard to several aspects including. itrer alia. sharing in research and
development. in the benefits of the results of research and development and of the commercial
application of these results, such sharing has 10 be on mutually agreed terms."

7. In the negotiation of the Biodiversity Convention. issues related to IPRs were important in
the context of provisions dealing with access to and transfer of technology (Article 16 of the
Convention): in the Biodiversity Convention. the term "technology” includes biotechnology, and
covers technologies that assist further conservation and sustainable use of genetic resources as well
as technologies that do not cause significant damage to the environment and result from the use of
genetic resources to which access is provided by Contracting Parties.

Relevant features of the Biodiversitv Convention

5. The principles of the Convention are that "States have. in accordance with the Charter of
the United Nations and the principles of international law . the sovereign right 10 exploit their own
resources pursuant to their own environmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the Hmits of national jurisdiction” {Arucle 3). The role of indigenous
and local communities in conserving biodiversity is recognized in the preamble; the importance of
mainiaining their knowledge and practices relevant to the conservation of biodiversity and the
sustainable use of its components is also recognized. as 1s the need 1o encourage equitable sharing
of benetits derived from the use of their knowledge. innovatons and practices (Articles 8(j) and
13(c)). ldemtification and monitoring of biodiversity is viewed as an ongoing process involving
development of the capacity of the Parties to fulfi] the objectives on a long term and sustainable
basis (Article 7). The Biodiversity Convention provides that, as far as possible and as
appropriate, incentives have to be provided for the conservation and sustainable use of components
of biodiversity {Article 11). In order to preserve and make sustainable use of biodiversity, the
Convention provides for increasing encouragement and interaction with regard to information,
research, training, public education and awareness. and technica! and scientific cooperation
(Articles 12, 13, 14, 17 and 18). Article 18.3 provides that the Contracting Parties have to

“Prior informed consent under Article 135 is not an obligation, but an option to be exercised by the Contracting Party
providing genetic resources.  Article 15.5 states that "[ajccess to genetic resources shall be subject to prior informed
consent of the Contracting Party providing such resources, unless otherwise deiermined by that Party™.

"Article | of the Biodiversity Convention. This also reflects a view that such sharing of benefits would provide
incentives for conservation of biodiversity in the regions where it exisis {i.e. incentives for ir situ conservation).

#See, for example, Articles 15,4, 15.7, 162, 163, 18.5 and 19.2.
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10. Access 1o and transfer of technology is addressed by Article 16.'* intellectual property
rights are explicitly mentioned in the second. third and fifth paragraphs of Article 16.  This
Article was heavily negotated and its text reads as follows:

"[16.}1. Each Contracting Party. recognizing that technology includes
biotechnology, and that both access to and transfer of technology among
Contracting Parties are essential elements for the attainment of the objectives of
this Convention, undertakes subject 10 the provisions of this Article to provide
and/or facilitate access for and transfer to other Contracting Parties of technologies
that are relevant to the conservation and sustainable use of biclogical diversity or
make use of genetic resources and do not cause significant damage (o the
environment.

[16.]2. Access to and transfer of technology referred to in paragraph | above to
developing countries shall be provided and/or facilitued under fair and most
favourable terms, and, where necessary, in accordance with the financial
mechanism established by Articles 20 and 21. In the case of technology subject to
patents and other intellectual property rights, such access and transfer shatl be
provided an ierms which recognize and are censistent with the adequate and
effective protection of inteliectual property rights. The application of this
paragraph shall be consistent with paragraphs 3. 4 and 5 below.

[16.]3. Each Contracting Party shall ake legisiative, administrative or policy
measures. as appropriaie. with the aim thar Contracting Parties, in particular those
that are developing countries, which previde genetc resources are provided access
10 and transfer of technology which makes use of those resources. on mutually
agreed terms. including technology proiected by patents and other intellectual
property rights, where necessary, through the provisions of Articles 20 and 21 and
in accordance with international law and consistent with paragraphs 4 and 5
below.

[16.]4. Each Contracting Party shall take legislative, administrative or policy
measures, as appropriate, with the aim that the private sector facilitates access to
joint development and transfer of echnelogy referred to in paragraph | above for
the benefit of both governmental insntutions and the private sector of developing
countries and in this regard shall abide by the obligations included in paragraphs
1, 2 and 3 above.

[16.15. The Contracung Parties, recognizing that patents and other mteliectual
property rights may have an influence on the implementation of this Convention,
shall cooperate in this regard subject to national legislatien and international law in
order 1o ensure that such rights are supportive of and do not run counter to its
objectives.”

"In order 1o get an overall perspective on different aspects related w transfer of technology under Articles 16, it s
important to also bear in mind certain other provisions in the Biodiversity Convention, for example, Article 12
tresearch and training}, Article 17 (exchange of information). Articie 18 (technical and scienufic cooperation), and
Article 19 (handiing of biotechnotogy and distribution of its benefits).  These provisions emphasise both the sofi
component of technology (such as skills, know-how and design) and the hard component (machinery and equipment,
and other tangible inputs). Experience with operation of technology has shown that the soft and hard components have
e work in a complementary manner to result in successful ransfer of 1echnology.
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i Article 19 addresses handling of biotechnology (including biosafety aspects), access to
information and research and distribution of benefits of biotechnology. Under Article 20, new
and additional financial resources are to be provided to developing countries to enable them to
meet the agreed full incremental costs to them of the measures needed to implement the
Biodiversity Convention’s obligations.” The mechanism for providing financial resources to
developing country Parties is set cut in Article 21. The mechanism wili operate under the
authority of the Conference of the Parties (established under Article 23) to which it will be
directly accountable, and funds will be provided on a grant or concessional basis. Article 25
establishes a subsidiary body on scientific, technical and technological advice for timely advice
relating 10 the implementation of the Biodiversity Convention.

12, Regarding the relationship of the Biodiversity Convention to other international
conventions, Article 22 states that the "provisions of this Convention shall not affect the rights and
obligations of any Contracting Party deriving from any existing international agreement, except
where the exercise of these rights and obligations would cause a serious damage or threart 1o
biolegical diversity [and] ... Contracung Parties shall implement this Convention with respect (o
the marine environment consistently with the rights and obligations of States under the law of the

"

sed.

13, Resolution Three of the Nairobi Final Act of the Conference for the Adoption of the
Agreed Text of the Convention on Biological Diversity (22 May 1992) identified the need to seek
solutions to some unresolved issues. e g farmers’ rights' and access 10 ex-sirn collections not
acquired in accordance with the Biodiversity Convention.

Drafting history of the relevant provisions of the Biodiversitv Convenuon

14. The impetus for the Biodiversity Convention arose out of a number of concerns, including
protection of tropical forests, conserving biodiversity and managing its sustained use, attempting
1o obtain internationa! recognition of the sovereign rights of developing countries over their
genetic resources, and on that basis these countries getting access to advanced technologies (in
particular biotechnologies) in return for the access that they provide to their genetic resources.”

15 Work on a possibie international agreement was carried out in the 1980s in a number of
organizations, which worked either 1ogether or 1 collaboration w produce draft articles for an
agreement. The World Conservation Union {IUCN} started exploring the possibility of a treaty on
biodiversity in 1981. From 1984 tc 1989, using both internal and outside expertise, the IUCN
prepared successive drafis of articles for inclusion in a possible treaty. In 1990, the FAO
deveioped an alternative to the 1989 TUCN draft articles.™ Meanwhile, in 1987, the UNEP
Governing Council estabiished an ad hoc Working Group to investigate the desirability and
possible form of an umbrella convention to rationalize ongoing activines in the field of

"The agreement on the composition of these ¢osts is uy by bitaterally reached between each developing countrs
Party and ihe insutution chosen o handle the financial mechanism,

please see the sub-section on FAQO's onzoing work for more information on farmers’ rights,
"For more details on the backyround concepts and on the provisions of the Biodiversity Convention, ser Lyvle
Glowka and Frangoise Burhenne-Guilmin, 1994, "A Guide 10 the Conventien on Biological Diversiy”, Environmental

Policy and Law Paper No. 30, The Werld Conservation Union.

HEAQ, 1990, "Outime for @ Draft imernatonal Convenvon on the Conservaton and Utibzation ot Biological
Diversiy ™. April 1990,
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biodiversity and to address other areas which might fall under such a convention.'” This ad hoc
Working Group reached a consensus in 1990 that a new global treaty on biodiversity was needed.
The discussions showed that several States were not prepared to himit the discussion to only
conservation in a strict sense, and the scope of the discussions was broadened to include fr-siii
and ex-situ conservation of wild and domesticated species. sustainable use of biclogical resources.
access to genetic resources and to relevant technelogy (including biotechnology), access to benefits
derived from such technology, safety of activiiies related to modified living organisms and
provision of new and additional financial support. During the negotiations, the UNEP Secretariat
prepared successive drafis of articles 10 be considered for the convention.™ Formal nepotiations
started in February 1991 under the ad fioc Working Group which was renamed the
Intergovernmentai Negotiating Committee for a Convention on Biological Diversity !

16. Among the most difficuit issues in the negotiations were those concerning access to and
transfer of technology and the supporting financial framework. Developing countries emphasized
the value of their genetic materials. which they felt had increased due mainly to progress in
biotechnology and granting of intellectual property rights to the biotechnology products. They
sought certain provisions relating to three types of access: access 10 genetic resources being
subject to national sovereignty: access to relevant technologies. including biotechnology, by those
conserving and providing the genetic resources; and, for the State providing the genetic material,
access to benefits ultimately gained from the use of genetic material in the development of
biotechnology. Further, some argued that developing countries shouid be assisted in developing
their own technologies.  There was also a proposal 1o constder seiting up a clearing house
mechanism for transfer of technolegy. including biotechnology.

17, During the early stages of the negotiations, several developed countries did not want the
Convention to include any provision on technology transfer, on the grounds that there were
parallel discussions of that issue aad of related 1ssues in other fora (such as the Uruguay Round);
it was also argued by some that biotechnology and transfer of technology were issues that should
be dealt with by the 1992 UNCED Conference and not be inciuded in the Convention on
Biological Diversity. Moreover, the industrialized countries did not want any requirement 1o be
imposed under the Convention that their private sector be forced to transfer technology. including
hiotechnoiogy.

18. The draft Arucles prepared for the negotiations addressed the 1ssuce of ransfer of
technelogy separately as well as together with the issue of access 1o biodiversity. ¥ The
importance of the negotiations on TRIPS within the framework of Uruguay Round was noted but
there was no agreement on the link between the negotiations in the Uruguay Round and the
negotiations on the Biodiversity Convention. Thus. one proposed draft Article stated that "The

PUNEP Governing Council Resolution 14/26 (1987). For more details on the work of the ad hoc group, see
UNEP/Bio.Div/iWG.2/1/1, dated 17 October 1990.

*Thes process benetiied from a number of studies commissioned by the UNEP on wpics including modiversity
global conservation needs and costs (UNEP/Bio.Div.3/3}, current mualtilateral. bilateral and national financial support
for bictogical diversity conservation (UNEP/Bio.Div.3/4), an anazlysis of possible financial mechamsims
(UNEP/Bio.Div,3/5), relationship between intellectual property rights and access 1o genetic resources and biotechnology
(UNEP/Bio.Div.3/6), and biotechnology issues (UNEP/Bio.Div.3/7)..

ITwo sub-working Groups were set up 1o faciinate the negouations. The issues of access and transier of
technology were handled by the second sub-working group.

28ee Draft Convention on Biological Diversity, UNEP/Bio. Div/iWG.2/2/2, dated 22 January 1991, pages 44 to 52.
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conditions of access shall be subject to mutual agreement between Parties concerned [without
prejudice to the negotiations on intellectual property rights within the framework of WIPQ and
GATT]."™®

19. Regarding access to genetic resources, the importani concepts that were suggested
included "fair and equal” or "free” or "open” access to genetic material conserved in-sine and
ex-sitie, and that the access be provided on a commercial basis with due regard to ownership
rights. Equitable or preferential sharing of benefits by countries of origin of genetic material was
proposed. Regarding the rights of the countries which would provide access to genetic material.
while the developing countries emphasized easv access to technology and information relevant to
conservation and sustainable utilization of biological diversity, the developed countries were keen
that due regard be given to "legitimate interesis of public and private sectors” and to "patents and
property rights derived from genetic diversity under as well as bevond nationa! jurisdiction and
control".* Also. there was no agreement on whether access to technologies should cover only
these technologies which were rejevant for conservation and sustainable use of biodiversity, or
whether they should also inciude those which make use of genetic resources.® Thus. in a revision
to the Draft Convention on Biclogical Diversity. the Article relating to transfer of technology
included the following text: "The provisions of the present article do not apply to genetic
technology”.”®  An iliustration of the different views on transfer of technology is provided by
Articie 16.1 of the revised Draft Convention. which stated that "The developed countries have an
obligation to transfer [technelogy] jthose technologies that support conservation and sustainable
utilization of biological diversity as well as those technologies that make use of genetic resources
for other purposes such as the production of pharmaceuticals] [including traditiona) technologies|
[by means of technical co-operation in acquiring relevant technology| to the developing countries
on a {preferential and non-commercial] [fair and favourable basis]. (ibid.. pupe 20}

20. There were two views regarding the role of the private sector in transfer of technology.
One was that States had to ensure that private enterprises within their jurisdiction transferred
relevant technologies to developing countries. The other was that the private sector coutd not be

forced to undertake any obligations and that the legitimate interests of the private secior should be

B5ee UNEP/Bio. DiviWG.2/3/7. dated 29 Apri! 1991, Earlier. m the Dratt Convention of 22 Tanuary 1991 this
lext was not in square brackets. See op. cir., page 46.

Hibid., page 47. The voncepi of “outside areas of national jurisdiction” includes arcas where imernauonal law
recognizes the equal rights and freedom of all States (res communis) and areas outside the national jurisdicoon of any
State but which are alse not under res communis. For more detail, see "Note on the Legal Instruments in Existence
Relevant 1w Access to Biolegical Diversity Owside Areas of National Junisdiction™, UNEP/Bio. DiviWG.2/3/9, dated 7
May 1991,

*The UNEP Secretarial prepared a note on "Description of Transferable Technologies Relevant To Conservation Of
Biological Diversity An hs Sustainabie Use”, UNEP/Bio.Div/iWG.2/3/10. dated 9 May 1991. The technologies cited in
that note encompassed both hardware as well as other aspects such as training, managerial and scientific know-how,
servicing agencies, consultancies, supportive institutiona! capacities, infrastructure, and fiscal and other pohey
trameworks of the nation in need of the wehnology transters. The technologies also included "traditional wehnologies
duly developed o work alengside the acquired technologies, as approprate”.

BUNEP/BiG. Div/WG.2/3/3, dated 30 April 1991, page 20, A foowmole 10 the text quoted here stned that the
precise meaning of the wrm "genetic technelogy ™ required clarification.,
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protected in all activities, including when technology is transferred through the private sector’s
investment in developing couniries.”’

21 As the negotiations progressed. developing countries continued to emphasise thai they
should benefit from access to and transfer of technotogies which make use of genetic material. that
their special needs should be considered in providing access to technology and information 1o
them, and that the access to and transfer of technologies should take place within the framework
of the financial mechanism provided in the Convention. They also wanted lower [PR protection
in this area, including for biotechnology: some argued that plants and animats, and biotechnology
should not be patented. In contrast, those favouring a patent regime (in particular for
biotechnology) emphasized the need for conformity with other international agreements. including
possible results of the Uruguay Round.*

22, In view of the difference of opimon regarding access to and transfer of technology. it
appeared that somewhat weaker conditions would be required to achieve an agreement. namely
that the Parties undertake to facilitate. or endeavour to encourage, the access 1o and transier of
technology ™ Similarly, it was suggested that a compromise couid be reached by agreeing that
Parties wke legislative. admimistrauive or policy measures, as appropriate. 10 achieve the objective
of the private sector facilitating access to joint development and transfer of technology.

23. By early 1992, with regard to access 1o genetic resources, there was peneral understanding
that such access, where granted. would be on mutually agreed terms and would be subject (o prior
informed consent of the Party providing such resources. unless otherwise determined by that
Party. Mutual agreement was also emphasized in the context of access to and transier of
lechnology. and it was generally agreed that it would be an important element for reaching anv
compromise In that context. However. there was still no agreement on the importance of
intellectual property rights in the context of access to or transfer of technology.

24, In early 1992, similar to the final texi of the Biodiversity Convention, the suggesied draft
text incorporated access 10 and transfer of technology in a single Article. However, the proposed
text for the Article which corresponded to Article 16.2 of the finally agreed Biodiversity
Convention did not contain any reference to inteliectual property rights.® The developed
countries did not agree to the suggested iext because it left open the issue of the link with other
agreements in the IPR area. This lack of agreement was alse refiected 1o the different options for
the draft text that were presented tc the negotiators regarding the relationship of the Convention
with other international agreements.”’ Discussions continued on the manner in which IPRs had to
be taken o account in providing access to or transfer of technologies under the Biodiversity

TThe two views with regard 10 the private sector are shown in the proposed text an pages 9 and 10 of the "Now (o
Faciiitate Understanding of Issues Contained in Articles Under Consideration By Sub-Working Group 117,
UNEP/Bio. DiviWG.2/3/7, dated 29 April 1991,

#Thus. tor access 10 technotogy, a suggested draft text read "... The Contracting Parties shall also eliminate [to the
extent possible in conformity with miternavonal law) and refrain from imposing resirictions [such as patents and
inteflectual property righis) that run counter 10 the principles of this Convention.” See UNEP/Bio.Div/N4 - [NC.2/5,
dated 2 QOctober 1991, pape 22.

¥See for example, UNEP/Bio Div/INC.3/11. dawed 4 July 1991, pages 20 and 21.

WUNEP/Bio.Div/NG - INC.4/4, dated 18 February 1992, page 36.

¥See UNEP/Bio.DiviNT - INC.5/2, dated 20 February 1992, pages 22 and 23.
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Convention, and a compromise was reached on the inclusion of the following sentence in

Articie 16.2 of the Convention: "In the case of technology subject to patents and other intellectual
property rights, such access and transfer shall be provided on terms which recognize and are
consistent with the adequate and effective protection of intellectuat property rights.”

25. Furthermore. the provisions in Article 16.2 were linked to the other Articles relating 1o
access to and transfer of technotogy by including the sentence that stated: "itjhe application of this
paragraph shall be consistent with paragraphs 3. 4 and 5 below.” This hink was made i addition
(o similar text in other provisions (i.e. Articles 16.3 and 4) which refers back to Article 16.2.%
Moreover, Article 16.5 of the Convention states, infer alia, that "[t]he Contracting Parties
recognising that patents and other intellectual property rights may have an influence on
implementation of this Convention. shall coeperate tn this regard subject to national legislation and
international Jaw in order 1o ensure that such rights are supportive of and do not run counter e 1ts
objectives.”

26. A number of delegations made declarations at the time of the signing or adoption of the

Biodiversity Convention. Annex 5 reproduces the declarations that address the issue of access (o
and transfer of technology.

1. RELEVANT ONGOING WORK IN OTHER INTERNATIONAL ORGANIZATIONS

27. This section reports on certain ongoing work at United Nations Environment Programme.
Biodiversity Convention. Consultative Group on International Agricultural Research, Food and
Agricuiture Organization. World Inteliectual Property Organization and UPGV that is relevant for
a discussion of environment and TRIPS.

United Nations Environment Progranume (UNEP)

28. In 1993, UNEP’s Governing Council approved the creation of two Centres. both based in
Japan. The purpose of the Centres is 10 promote the development and transter of
environmentally-sound technologies, with a particular emphasis on sustainable freshwater
management technologies, as well as other environmentally-related technologies. At the Session
of UNEP's Governing Council in 1993, governments requested that such Centres include work on
developing "modalities for financing endogenous capacity-building of scientific and technology
centres, in particular in developing countries and countries with economies in transition.”

Biodiversity Convention

29, The first meeting of the Conference of the Parties 10 the Biodiversity Convention took
place in Nassau (Bahamas) from 28 November 10 9 December 1994. Under Article 25 of the
Convention, the Conference of the Parties established a subsidiary body on scientific, technical
and technological advice. The first meeting of this body will be in Paris on 4 10

8 September 1995. The provisional agenda for that meeting includes, among others, identification
of ways and means to promote and facilitate access 10 and transfer and development of
technologies as envisaged in Articles 16 and 18 of the Biodiversity Convention. The Conference

PThe lust part of Articie 16.3 states thal measures ken under that provision have 10 be "consistent with pasagraphs
4 and S below™, and the last part of Article 16.4 states 1hat Contracting Parties “shall abide by the abligauons inciuded
in paragraphs §. 2 and 3 abave.” Thus bath Articles 16.3 and {6.4 are linked back to Article 16.2.
puragrap
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of the Parties has also decided to establish a clearing-house mechanism for technical and scientific
cooperation under Article 18.3 of the Convention.

30. Under it medium term work programme (1995 to 1997}, the Conference of the Parties to
the Biodiversity Convention at its second meeting® may consider, inrer alia. the following tasks:
“to compile existing legislation. administrative and policy information on access to genetic
resources and the equitable sharing of benefits derived from their use; to compile information
provided by Governments as well as relevant reports from appropriate international organizations
regarding policy, legislative, or administrative measures related to intellectual property rights as
provided in Article 16 of the Convention and to access to and transfer of technology that makes
use of genetic resources; to consider ways to promote and facilitate access to and transfer and
development of technology. as envisaged in Articles 16 and 18 of the Convention”.*

31. In 1996, the third meeting of the Conference of the Parties may consider aspects including
"to compiie the views of Parties on possible options for developing national legislative,
administrative or policy measures. as appropriate. to implement Article 15; [and] to consider
ways to promote and facilitate access to and transfer and development of iechnology. as envisaged
by Articles 16 and 18 of the Convention.”

32, The Conference of the Parties to the Convention have established a group of experts to
examine the need for and modalities of a protocol on biosafety. UNEP, UNIDO, WHO and FAO
have been asked to work with the Secretariat of the Biodiversity Convention in this context. The
group of experts met frem | to 5 May 1995, and a meeting of an ad Aoc group of experts will
take place from 24 10 28 July 1995 to advise the Conference of the Parties on this issue.

Consultative Group on International Agricultural Research (CGIAR)

33. The CGIAR is a consortium of donor and development agencies that supports autonomous
research Centres which aim to develop technologies and information relevant to improving the
productivity and sustainability of agricultural, forestry and aquatic systems in developing
countries. One of the activities of the CGIAR is ex-siru conservation and use of plant genetic
resources. The CGIAR Centres have collecied and stored seeds or other reproductive parts of
their mandate crops. Each year, more than 120,000 germplasm accessions from the in-trust
collections and 500.000 samples of improved material are distributed by the Centres, the large
majority to developing countries. The Centres are also involved in research 10 improve
technologies for in-situ conservation.

34, Under agreements signed in Ociober 1994, the Centres of the CGIAR that maintain
germplasm collections have placed these collections under the auspices of FAO. The agreements
contain obligations that the material will be made available to all users, and that the Centres will
not claim any property rights on these maternials. These conditions will apply also to the material
with the users to which it is made available, except for "the repatriation of the germplasm to the
country that provided such germplasm.”

*This meeting will be held in Jakaria from 6 to 17 November 1995,

MThe first two tasks come under the heading “access 10 genetic resources” while the third task comes under
"transfer of technology”
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Food and Agriculture Organization (FAQ)

35. In 1983. the FAO established a Global System for the Conservation and Utilization of
Plant Genetic Resources for food and agriculture. The Global System is being developed and
monitored by the intergovernmental Commission on Plant Genetic Resources (CPGR) within the
context of the International Undertaking on Plant Genetic Resources, a non-binding agreement that
was adopted by the FAO Conference in 1983.% The CPGR is an intergovernmental forum of
donors and users of plants genetic resources, lechnoiogy and funds.™ It has negotiated a Code of
Conduct for Plant Germplasm Collecting and Transfer which provides guidelines for collecting
and transferring plant genetic resources to facilitate access and promote their use and development
on an equitable basis¥; a draft Code of Conduct on Biotechnology which includes provisions on
IPRs is under development. The CPGR has also provided a framework for agreements negotiated
between various States and institutions, such as the International Agricultural Centres of the
Consultative Group on International Agricultural Research. Moreover, in 1989 and 1991, the
FAQ Conference adopted resolutions on farmers’ rights® and plant breeders’ rights.®

30. Ome of the CPGR’s areas of interest relates 1o IPR over plant varieties, related
technologies and farmers’ germplasm. During the sessions of the Commission, discussions on
these matters have been conducted among member countries since 1983, and following UNCED,
further discussions are being held on access to plant genetic resources for food and agriculture,
access 10 retated technologies. and the realization of farmers’ rights. Other matters being
discussed by the Commission include the impact of 1PRs on the environment, (especially the
distinctiveness. uniformity and stability criteria for plant breeders’ rights), and a revision of the
International Undertaking on Plant Genetic Resources to harmonize it with the Biodiversity
Convention (inciuding negotiations on access to plant genetic resources and the realization of
farmers’ Tights). A meeting of the Commission for the revision of the international Undertaking
on Plant Genetic Resources is scheduled for 19 to 30 June 1995.

37. A report on the state of the world’s plant genetic resources, and a global plan of action for
plant genetic resources will be presented at the Fourth International Technical Conference on Plant
Genetic Resources 10 be held in Germany in June 1996.

BThe Uindertaking recopnizes o principle of free access 1o genelic resources. 1t includes 4 provision for an
international fund for the conservation and utilization of plant genetic resources. However, compensation was nok
necessarilv to be provided directly o farmers. The fund has not yet become operational .

“Cyrrently 144 countries ure formally part of the system.
“This code of conduct was adopled by the FAQ Cunference in 1993.

®The role of the farmers in developing plant varieties was recognized at the FAO Conference in 1985, which
endarsed a concept of farmers” rights. It was stated that farmers have "rights ansing from the pasi, present and fulre
contributions of farmers in copserving, improving. and making available plant genetic resources [which] aliow farmers,
their communities. and countries in all regions. 1o participate fully in the benefits derived, at present and in the future,
from the improved use of plant genetic resowrees, through plani brecding and other scientific methods.”  (FAO
Resoiution 5/89)

“Plant breeder’s right or plant variety protection is an exclusive right granted to the breeder of a new plant variety
1o explon his new varetry, The nature of these rights can vary depending on the sysiem of protection adopled in this
context. See for example the note in Annex | to this paper.  For more details on plant breeder’s rights, see .
International Umon tor the Prowecton of New Plang Varieties of Plants (1994), "UPOV Natinnal Semipar on the Nature
of and Ratonale for the Protecuan of Plant Varicties under the UPOV Convention™, UPOV/ISB/94/1, 10 November
1994
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World Intellectual Propertvy Organization (WIPO)

38. WIPQ offers a range of assistance and services to developing countries. In respect of
intellectual property and the environment, twe types of assistance are of special interest to
developing couniries:

(1) the provision of advice and training 1o governments and public and private sector
organizations. and their staff, on negotiations and arrangements relating to the licensing of
intellectual property and the management of such property, where such arrangements have an
impact on the environment;

{ii) the provision, with the cooperation of some industrialized countries. of technoiogical
state-of-the-art search reports covering various categories of technology, including technology
relevant to the environment. These reports, which are provided free, are prepared on the basis of
information available from patent documents, of which some 30 million are in existence, held by
those industrialized countries. Since the search service started, some 8,000 such search reports
have been provided.

International Union for the Protection of New varieties of Plants (UPOV)

39 UPOV administers the International Convention for the Protection of New Varieties of
Plants. notabiv the 1978 Act which is presently in force, and the 1991 Act which is vet to enter
inte force. A summary of the main features of these two Acts of the Convention is at Annex 1.

40. UPQV develops test guidelines for the conduct of tests for "distinctness, homogeneity and
stability” of plant varieties. This is an ongoing task involving four Technical Working Parties,
responsible respectively for test guidelines for individual species for agriculiural crops. for fruit
crops. for ornamental crops and forest trees, and for vegetables. In addition. there are two

special Working Parties. One studies the application and harmonization of biochemical and
molecular technigues in the field of plant variety protection, and the other focuses on the
possibility of automation and the harmonization of computer programmes within UPOV with a
view Lo promote the harmonization of the method used by member states in distinguishing berween
plant varieties.

41. In order to avoid duplication of tests of varieties for which applications for protection are
filed with more than one member State, cooperation in technical examination has been achieved on
the basis of agreements between the competent authorities of member States, under which the
testing of a given species is effected for a group of members States by one member State, and the
purchase by a member State on an ad hoc basis of the result of a test carried out by another
member State. The office of UPOV maintains and updates a list of species for which offers for
cooperation in examination have been made.

42, The Office of the UPOV coliects national laws on plant breeders’ rights and prepares
translations of them into English. It alsc provides assistance in the development of the legal
systems in different countries to take account of the criteria mentioned in the UPOV Convention.

43, The Office of the UPOV is in the process of preparing a study on the effects of the
TRIPS Agreement on the proiection of plant varieties.
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IV, INTER-GOVERNMENTAL AGREEMENTS ON THE ENVIRONMENT AND
IPR-RELATED ASPECTS

44, This section will present a summary of the main features of several multitateral
environmental agreements (other than the Biodiversity Convention and UPOV) which generally
do not contain provisions referring explicitly 1o IPRs. but focus on generation or transfer of

rechnology, and access to the process/result of research and development. ™
45 Since multilateral environmental agreements focus on mutual co-operation 1o address a

specific environmental problem, most of them contain mechanisms for multilateral consuitation,
exchange of information, cooperation, and comphance monitoring through the multifateral
institution,  Some of them also contain conditional or absolute prohibition of an activity, prior
infermed consent or prior authorization. technical norms setting qualitative and quantitative
standards. and financial and technical assistance. A recent study on internationat environmental
faw noted that "virtually all major environmental treaties in recent years have included important
provisions providing financing, technical assistance. or technoiogy transfers to developing
countries. .. New approaches 1o technology transfer have aiso been explored. alihough no
consensus has yet heen reached on the best specilic methods for such transfers™* At a more
veneral level, this wend is reflected in Agenda 21 which includes chapiers on "Transfer of
Environmentally Sound Technology, Cooperation and Capacity Building”. "Science and
Sustainable Development”, and "Envivonmemally Sound Managemem of Biotechnology”. Five
browd objectives of the chapter on technology transfer in Agenda 21 are: 10 help ensure access by
Jueveloping countries o scientific and technological information, including information on
state-of-the-art lechnologies: (o promote access o und transfer of environmentalty sound
technologies: 1o facilitate the maintenance and promotion of environmentally sound indigenous
technologies: 1o support national capacity building, particularly in developing countries, so that

B

For turther information on mulithueral environmenia! agreements. see L/6R%6. TRE/W/] and 10/Rev. 1. and
PCASCTE WSS and 4. The moeltimeral agreements veviewed for this secuon are: Convention en International Trade in
Endangered Species of Wild Fauna and Flora (1973 amended 1979 and 1983 Convention for the Protection ol the
Ozone Laver tVienng 1985)0 Montreal Protocol on Substances thist Deplete the Ozene Laver (198710 London
Adjustients e the Montreal Prowcol on Substances that Deplete the Ozone Laver 119910 Copenhagen Adjusiments
and Amendmcnts wothe Montreat Protocol on Substances that Deplee te Ozone Laver (20U20 Transfrontier
Movements of Hazardous Waste (OBCH Decision/Recommendation Adopted sor B Febriary 19847 Basel Convention
on the Contrel of “Transhoundary Movements of Hazardous Wastes and Their Disposal (1989 Bamako Convention on
the Ban of the Import o Africa and the Control of Transhoundary Movement and Management of Hazardous Wasies
Wihin Atrica (1991): London Guidelines For the Exchange of Intormauon on Chemicels i Internanonal Trade
tnended 1989 United Navons Framiework Convention on Chmate Change (19921 Unued Nations Lnvirenment
Programme:  Monwreai Guidelines on the Protection ot the Marine Environment Against Pollunon from Land-Based
Sources (1985 Kuwan Regienal Convenvon for Co-operation on the Protection of the Marine Enviranment from
Falivuon (16781 Amazon Treaty Pact (1978, Convention on Long-Range Transboundary Air Pollution {1979);  198%
Protcol w0 the 1979 Convention on Long-Ruange Transboundary Air Pollution Concerning the Emissions of Nitrogen
Osudes or Therr Transnoundary Fluxes; Convention for the Protecuon and Development of the Marine Enviromment of
the Wider Carsbhean Region (19830 Prowcol Concerning Specially Protected Arcas and Wildlife to the Convention 101
the Prowection and Development of the Marine Environment of the Wider Cartbbean Region: The Conventon on
Wetkands of Internations! Imporwnee Espectatly as Walerfow) Habitt (Ramsar. 1971 Imernatosal Tropmcad Tiunber
Agreement (1994): Convention of the Prevention of Marine Polluton by Dumping of Wasies and Other Mater (1972),
Convention Tor the Prevention of Pollution by Ships (1973): Convention an the Conservation of Migrawory Species of
Wild Animals (1980): United Nations Convention on the Law of the Seu (1982); The Convention Concerning the
Protecuon of the World Cultural and Natural Hernage (Pans, 197250 The Convenvan on the Conservation of
Sigratory Species of Wild Amimals (Boun. 1979).

"David Hunter, Juliz Somnzer and Scott Vaughan 01994y Conceprs and Principles of International Environmerial
Lo An brodicrion. Environment and Trade Paper Numher 20 Unieed Natons Environment Programme, page 11,
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developing countries can assess. adopt, manage and apply environmentally sound technolovies:
and, to premote tong-term technological partnerships between holders of environmentatly sound
technologies and potential users.™

46. As m the case of the Biodiversity Convention. certain other mulitiateral Agreements
include provisions supporting, as appropriale, cooperation in the conduct of research and scientific
assessmient of the specific issue covered by the Agreement™, facilitation of access to technology™,
cooperation in developing technical capacity among the Parties™. or in developing and
implementing environmentally friendly technologies

“Furtihermore, United Nations General Assembly Resolution 229 (XLIV, on Internatonal Cooperation in the Field
of the Environment (1989), paragraph 14, states the need 1o examine eftective modalities for favourable access o, and
vanster of, environmentally sound technologics. in particuar 10 developing countries. ingluding on concessional and
preferental terms. and for supporting 2l countries in their ¢fforts o create and develop their endopenous technologicat
capacities in the field of scientific research and development . More recentlv. Principle § of the Rio Declaration on
Environment and Development (1992) provides that "Swres shouid cooperalz ... by enhancing the development.
adaptation. ditfusion and transfer ot technologies. including new and mnovative technologies.”

“Convention for the Protection of e Ozone Layer (Vienna 19855, Arucles 3 and 4. Montreal Prowcol (1987,
Article 9 Basel Convention (J989;, Article 10.2: Bamako Convenuen 1991 Article 1020 London Guidelines
(1989). Arncles 13 and 153 United Nations Framework Convention on Climaie Change (1992}, Article 4: United
Nutions Environment Prograimme: Mantreal Guidelines on the Prowection of the Marine Environment Against Polluuon
from Land-Based Sources (1985), Article 8; Kuwail Regional Conventon (1978). Arucle X1 Amaran Treany (1978).
Article IX: Convention on Long- Range Transhouadary Poliudon (1979). Articles 3 and 7. Convention for the
Protection and Development of the Marine Eavironment of the Wider Caribbean Region (1983). Article 13; Protocol
Concerning Spucially Prowecled Areas and Wiidlife w the Convention for the Pratection and Development of the Murine
Environment o the Wider Caribbean Region, Article 17; Convention for the Prevention of Pollution by Ships {1973),
Articke 17: Convention of the Prevention of Marine Pollution by Dumping of Wastes and Other Matter (1972,

Arucle IX; United Natiens Convention on the Law of the Sea (1982). Arucles 200 and 202,

HCunvention for the Protection of the Ozone Layer (Vienna 1983), Arncie 4 Montreal Protocol (1987). Arucle 5:
London Adjustments o the Monsreal Protocol (19913, Article 10 and 10A: Basel Convention (1989, Arucies 10.2 and
14; Bamako Convention (19913 Articke 10.2 and 14; United Nations Framework Convention on Climate Change
(1992). Arucle 4; United Nations Environment Programme (1985), Article 90 Kuwait Regional Canvention (1978).
Article XI:  Convention on Long- Range Transhoundary Pollution (1979). Articles 3 and 7: Inlernational Tropical
Timber Agreement (1994), Articles 27.2 and 27.3; Convention for the Proweiion and Development of the Marine
Environment of the Wider Caribbean Region (1983), Article 13; Convention for the Prevention of Pollution by Ships
(1973}, Arucle 17: Convenuon of the Prevention of Marine Poligtion by Dumping of Wastes and Other Matter (19725,
Arnicle IX: United Nations Convention on the Law of the Sca (1982), Articles 202

“Convention for the Protection of the Ozone Layer {Vienna 1985). Article 4; Montreal Protocol (19873, Articke Y
London Adjustments 1o the Montreal Protocol (1991), Arucie 10A; Basel Convention (1989), Articles 10.2 and 14:
Bamako Convention (1991), Article 10.2 and 14: Londen Guidelines (1989), Ariicles 13 and !35); United Nations
Framework Convention on Chimate Change (1992), Articke 4: Uniied Nations Environment Programme {1985),

Article 8; Kuwait Regional Convention (1878). Article XI:  Conventinr on Long- Range Transboundary Pollution
(1979), Articles 3 and 7; International Tropical Timber Agreemem (1994, Articles 27.2 and 27.3; Convention for the
Protection and Development of the Marine Environment of the Wider Caribbean Region (1983), Article 13 United
Nations Convention on the Law of the Sea (1982), Articles 202,

“Momreal Protocol, Article ¢ London Adjustments 1 the Montrea! Protoent, Articie 10: Base! Convention,
Article 10.2: Bamako Convention. Arzicle 10.2 and ¥4: United Nations Framewark Convention on Climate Change
(1992), Article 4. United Nations Convention on the Law of the Sea, Arucle 202,
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V. PROVISIONS OF THE TRIPS AGREEMENT RELEVANT TO MATTERS RAISED [N
DISCUSSIONS IN ENVIRCGNMENTAL FORA

47, While the TRIPS Agreement covers all the main areas of intellectual property (copyright
and related rights, trademarks, geographica! indications, industriai designs. patents, layout-designs
related rights, trademarks. geographical indications. industrial designs, patents. tayout-designs
(topographies) of integrated circuits, and undisclosed information). the intellectual property related
issues that have been raised in the environmental fora concern essentially those IPRs relevant to
technology, in particular patents.

48. This section attempts to present the provisions of the TRIPS Agreement that are relevant
to various matters identified in Sections Il to 1V above where reference has been made 10 1PRs in
discussions on environmental issues. In doing this, the relationship between the substance of the
TRIPS Agreement and that of the Biodiversity Convention is discussed.”” The following issues
are considered in turn: promotion of environmentally-sound technolegy: access to and transfer of
technology: technology that may adversely affect the environment:  patentability of genetic
material/life forms; and contribution of countries/communities sources of genetic material. These
points are addressed without prejudice 1o whether they are all imellectual property related or
indeed environment related but because they have been raised in environmemal fora by at least
some as having an IPR dimension,

{a} Promouon of environmentally-sound technologies

49, The importance of promoting envirenmenialiy-sound 1echnology has been referred o
many discussions in environmental fora; for example, it is reflected in Agenda 21. A
fundamental feature of IPR systems and of the TRIPS Agreement. particutarty in the area of
patents. is to provide incentives for the generation of new technology, by giving the inventor an
exclusive right (subject to certain exceptions) over the use of his invention for a finite period of
time (see Annex 3 for the text of the provisions in the TRIPS Agreement which relate to patents).
The IPR system provides protection to the results of investment in the development of new
environmentally-friendly technology. thus giving the incentive and the means 1o {inance such
research and development. A combination of @ well-functioning 1PR system and appropriate price
signals in the market, which direct research and development effort to environmentally-sound
technologies, can play a major role in developing the technoiogies that wil! respond to
environmental problems. The TRIPS Agreement will help reinforce this in a wider range of
countries.

50. The objective of promoting the development of new technology is referred to in Articie 7
of the TRIPS Agreement which says that "the protection and enforcement of intellectual property
rights should contribute 10 the promotion of technological innovation and 1o the transfer and
dissemination of technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive 10 social and economic welfare, and to a balance of rights
and obligations”.

51. With this objective in mind, the TRIPS Agreement (Article 27.1) requires that patents be
available for any invention, in all fieids of technology, subject to certain limited exceptions

TAs repards the legal refationship hetween the two Ayteements, see paragraph 12 ghove for the pravision of the
Biodiversity Convention on its relationship with other imernational agreements.
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(mainly for inventions in the area of plants and animals™). The minimum rights that a patent must
confer on its owner are set out in Article 28, Anicle 33 requires that the term of protection
available must be at least 20 years from the date of filing of the patent application.

52. A number of other provisions of the TRIPS Agreemeit are also of relevance 1o the
promotion of technological innovation. One is Article 39 on the protection of undisclosed
information (see Annex 3 for the text of this Article). This requires Members 1¢ give natural or
legal persons the possibility of preventing information lawfully within their contrel from being
disclosed to, acquired by, or used by others without their consent in a manner conerary to honest
commercial practices. To be eligible for such protection under the TRIPS Agreement. the
information in question must be secret, have commercial value because it is secret and have been
subject to reasonable steps to keep it secret.® Another section of the TRIPS Agreement that is
particularly relevant (o the promotion of technological innovation which can be of benefit to the
environment is that or the protection of the layout-designs (topographies) of integrated circuitg
{Articies 35 to 38).

(b) Access to and transfer of technology

33. This issue 1s addressed in the Biodiversity Convention, in Agenda 21 and i a number of
other agreements on environmental matters. As indicated in paragraph 50 above, it is an objective
of the TRIPS Agreement {¢ promote not only technological innovation, but also "the transfer and
dissemination of technoiogy, to the mutual advaniage of producers and users of technological
knowledge in a manner cenducive to social and economic welfare, and 1o a balance of rights and
obligations”.

34, The objectives of promoting technelogical innovation and the transfer of technology are
usually murually consisient since right holders are generally more wiiling to transfer technology
voluntarily where a country’s IPR system provides effective protection. In addition, the disclosure
requirements of the patemt system and exceptions to patent rights for experimental use are
designed to maximize the degree to which knowledge of new technelogy becomes publicly
avaitable and can be the basis for further technological development. Moreover, the

TRIPS Agreement contains some specific requirements on developed country Members to provide
incentives for technology transfer 1o least-developed country Members. These aspects are
discussed in paragraphs 57 to 60 below.

55. In the event that there is tension between the objectives of promoting technological
innovation and the transfer of technology, and with the aim of securing the cbjectives of Article 7,
the TRIPS Agreement contains a number of provisions, in particular on compulsory licensing and
control of anti-competitive practices, to establish an appropriate balance between these two
objectives, and thus between the interests of producers and users of technological knowledge,
conducive to social and economic welfare. These provisions are discussed in paragraphs 61 1o 65
below,

#These are discussed i paragraphs 70 to 75 below.
“These are subject (o a number of exceptions, some of which are discussed in paragraphs 59 and 61 to 65 helow.
*The protection does not establish an exclusive right: it only operates against disclosure, acquisition and use "in 2

manner contrary 10 honest commercial practices™ and, unlike a patent, does not provide any rights in respect of the
same information that has been independently developed or reverse engineered.
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56. Before discussing the particular provisions of the TRIPS Agreement on these matters, a
number of introductory obhservations may be useful:

- Mast technology is in the public domain, either because protection was never
sought in the first place™ or because any term of protection granted has expired:

- When technelogy, whether patented or not, is in the centrol of a government, that

oq

government is of course free to transfer it on concessional terms if it so wishes:

- There is nothing in the TRIPS Agreemeni that would prevent a government or an
iternational financial mechanism from providing financial assistance to enable the
voluntary transfer of privately-held proprietary technology on concessional terms;

- The obligations of the TRIPS Agreement only have to start applying at the expiry
of transition periods {Articles 65 and 66} - generally one year for developed
countries, five vears for developing countries and countries in transition facing
special problems in structural reform of the intellectual property systems, and
eleven years (with a possibility of extension) for least-developed countries. In the
situation where a developing country does not presently give product patent
protection in & particular area of technology, the introduction of such protection
can be delayed for up to ten vears. In respect of pharmaceutical and agricultural
chemical products, there are special additional transition provisions thut take
account of the regulatory delay before such products are approved for marketing
{Articles 70.8 and 70.9).

(i) Disciosure

57. One of the purposes of the patent system is to encourage inventors to disclose new
technology rather than attempt to keep it secret, so that new technology can become part of the
common pool of knowledge of mankind. Article 29 estabiishes an obligation on Members to
require that patent applicants disclose the invention®™. This means that, at the end of the patent
term, the technology will fall into the public domain. In many jurisdictions. the practice is 10
publish patent applications 18 months after they have been filed. The resulting tnformation, which
is stored and classified in patent documentation, is accessible to anyone™, including to those in

1o arder 1o bepefit from patent protection, it is necessary to obtain 2 separate patent in each jurisdiction and that
patent is only valid in that jusisdiction, The extent to which patenis are taken out varies greatly from country 10
country. WIPO figures for 1991 show thal, while over 90,000 patents were granted in the US and more than 30,000 in
each of Jupan, Germany. France and the UK, the largest pumber granted in a developing country was 2.419 (Brazil).
In four other developing countries it was more than 1,000, in 21 hetween 100 and 1,000, and in the rest of those listed
less than 100.

SArucle 29 reads as follows:
"l Members shall require that an applicant for a patent shall disclose the invention in a manner
sufficiently clear and complete for the invention 10 be carried out by a person skilled in the art and may
reguire the applicant to indicate the best mode for carrying out the invention known 1o the inventor at the

filing date or. where priority is claimed. at the priority date of the application.

"2. Members may require an applicani for a patent to provide information concerning the applicant’s
corresponding foreten applications and grants.”

See Section Il for the assistance provided by WIPQ in this regard.
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countries where a patent has not been sought, and "constitutes the single most valuable and
comprehensive source of technology available in the world 1oday”. ™

58. The obligation to disclose has a number of important consequences for the transfer of and
access to technoiogy.

- For the duration of the term of protection. information is readily available about
from whom the technology can be obtained:

- At the end of the patent term, the disclosed invention falis into the public domain
and is freely available to all:

- Further research and development is facilitaied - see next heading.

(1i) Experimental use

59, Article 30 allows Members to make "limited exceptions” 1 the rights conferred by a
patent, subject to certain conditions™. It is clear from the drafting history of this provision that
one of the "limited exceptions” that was intended to be covered was acts done for experimenial
purposes.  This type of pravision is 10 be found in most, if not all, patent laws. The combination
of this provision with the disclosure requirement reflects an underlying objective of the patent
system - o promoie, and not be an Impediment to, the further advance of science and technology.

(i) Incentives to transfer of technoloey

60. As mentioned earlicr. the TRIPS Agreement does not stand in the way of governments
providing incentives for the transfer of technology. Indeed. Article 66.2 of the TRIPS Agreement
requires developed country Members to "provide incentives to enterprises and institutions in their
territories for the purpose of promoting and encouraging technology transfer to least-developed
country Members in order 1o enable them o create a sound and viable technoloegical base™.

{iv}) Compulsory licences™

61, The TRIPS Agreement contains a provision allowing a compulsory licence (i.c. a licence
granted without the agreement of the patent owner) 1o be granted 10 an applicant to use a patented
invention where the right holder has not been willing to grant a voluntary licence on reasonable
commercial terms and conditions within a reasonable period of time. subject 10 a number of
condiftons aimed at protecting the legitimate inierest of the patent owner.” The relevant

HWIPO. Background Reading Material on Inteliccual Property. WIPO. 1988.

SThe full 1ext of Article 30 is as follows:
"Members may provade limited exceptions ¢ the exciusive rights cenferred by a patent, provided that such
exceptions do not unreasonably conthict with a normal exploitation of the patent and do not unreasenably
prejudice the fegiumate interests of the patent owner. wking account of the leginmate imerests of third
partes.”

*Also sometimes referred 1o as “non-voluntary licences.”

o cases of national emergency or other circumstances of extreme urgency and in cases of public non-commercial
use, d Member may waive the requirenient to first seek o voluntary licence.
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provisions of the TRIPS Agreement are Article 31%, the last sentence of Article 27.1 and
Article 5A of the Paris Convention (incorporated by virtue of Article 2.1 of the
TRIPS Agreement). The text of these provisions can be found at Annex 3.

62. Except in the particular area of semi-conductor technology (Article 3{(c)), these
provisions do not limit the grounds on which a compulsory licence can be gramnted: Members are
not catled upon to justify the reason for graming a compulsory licence, provided that the various
conditions listed are respected. These include the requirements that each grant of a compulsory
licence must be considered on its individual merits, that the compulsory licensing system not
discriminate between areas of technology, that the right holder be paid adequate remuneration in
the circumstances of each case, taking into account the economic value of the licence, and that the
fegal vahdity of ihe decision o grant a compulsory licence and the decision on remuneration of
the right holder be subject to judicial or other independent review. Certain of these requirements
are relaxed where a compulsory licence 1s granted to remedy a practice determined afler judicial
or administrative process ¢ be anti-competitive.

(v) Anti-comperniive praclices

63. Article 8.2 of the TRIPS Agreement recognizes that:

"Appropriate measures, provided that they are consistent with the provisions of this
Agreement. may be needed 1o prevent the abuse of miellectual property riglus by right
holders or the resort e practices which noreasonably restrain trade or adversely affect the
mternatonal trapster of teehnology,”

6, The TRIPS Agreemens contains a Section (Section 8 of Part 1) which provides {or
international cooperation in the control of anti-competitive practices in comtractual licences. This
Section recognizes that "some heensing practices or conditions pertaining to intellectual property
rights which restrain compettion may have adverse effects on trade and may impede the transfer
and dissemination of technology” (Article 4001y and thut nothing in the TRIPS Agreement “shall
prevent Members from specifving in their legislation licensing practices or conditions that may in
particuiar cuses constitute an abuse of intetlecteal property rights having an adverse effect on
compettion in the relevant market” (Article 40.2). It recognizes the right of Members 10 "adopt,
consistently with other provisions of the Agreement, appropriate measures to prevenl or contry
such practices”™ (Arucle #5200 A number of specific examples of practices against which
Members may wish 10 take action in particular cases are cited: these are exclusive grantback
conditiens, conditions preventing challenges o validity and coercive package licensing. The
Section then introduces a procedure for consuttation and exchange of information mmong Members
o {zeibitate the control of anti-competitive practices in contraciual Jicences. The full text of
Section 8 of Purt Il can be found at Annex 3.

63, Among the measures that 2 Member may take 1o remedy abusive anti-competilive practices
is the grant of a compulsory licence. Where a compulsory licence is granted to remedy a practice
determined atter judicial or administrative process te be anti-competitive. Article 3{(h) relaxes
several of the conditions normally applicabie 1o the compulsory licensing of patents. In such a
case. there is no longer a requirement 1o seek first a voluntary licence on reasonahle commercial

*Article 31 dues nol wlk of “compuisory licences” or "non-voluntary licences”, bul of "other use without the
authorization of the right halder™. This is because the Article covers. i a single set of rules, both compulsery heensing
and so-called govermnunt use, 1.e. use by the government or by a contractor working for the government. Compalsary
hicensing and governpient use are beth types of use without the authorization of the right holder.
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terms and conditions. the poods produced under the licence need nat be predominantly for the
supply of the domestic market of the Member granting the compulsory licence. and the need 10
correct anti-competitive practices may be taken into account in determining the amount of
remuneration of the righs holder.

(ch Technology that may adversely affect the environment
66. A concern highlighted in various discussions on environmental matters is the need to curb

the adverse effect of cenain technology on the environment. In the work on the Biodiversity
Convention, in FAO and eisewhere, the issue of control of the release of new biotechnological
products into the environment has been prominent. In discussions on plant variety protection and
“farmer’s righis”. concern about the possible effect of uniform new varieties displacing the
biodiversity provided by traditional varieties has been expressed by some. Similarly, s
long-standing subject of atention in most countries has been the environmental effects of
agricultural chemicals. which are generally subject to a testing and approval procedure before
being authorized for marketing.

67. As far as the TRIPS Agreement is concerned, the main point is that it does not affect 1he
right of governmens te restrict research or development or the use of technology on the grounds
of protecting the environment. A palent gives the right 1o the patent owner (o prevent others from
using the protected invention (subject 1o certamn exceptions). but does not guarantee the patent
owner Lhe right to explon the technology in question. In this regard. the provisions of Article &. 1
of the TRIPS Agreement should be noted:

"Members may. m formulating or amending their laws and regulations, adopt measures
necessary 1o protect public health and nutrition, and to promote the public interest in
sectors of vital importance 10 their socio-economic and technological development,
provided that such measures are consistent with the provistons of this Agreement.”

68. Although. as stated above, the possibility for a government to restrict the use of
technology on environmental grounds is not affected by the grant of a patent. it should also he
noted that Article 27.2 of the TRIPS Agreement enables a Member to exclude from patentability
mventions whose use would seriously prejudice the environment. This provision is discussed in
paragraph 3 ahove.

6y, Als¢r of relevance 1o conirols on the use of environmentaliy-prejudicial technology are the
provisions of Article 39.3 on the protection of undisclosed test or other dala submitted in order 1o
obtain marketing approval for pharmaceutical and agricultural chemical products which utilize new
chemical entities.  These provisions provide protection to the very considerable investment that
frequently has 10 be made in testing such products to ensure their usefulness and safery. notably
for the environment in the case of agricultural chemicals. While one of the forms of protection
that should be granted is against disclosure of the information, this does not apply where
disclosure is necessary to protect the public or where steps are taken to ensure that the data is
protected against unfair cominercial use.

(d} Patentabilitv of genenic material/life forms

70. The extent 1o which genetic material and life forms should be patentable is an active issue
m many contexts - in the judicial, jegislative and executive branches of many governnients, in
commercial circles, and in pubhc opinion. Environmental groups have participated actively in this
debate.  Concerns that they have raised include the issue ot the environmental safery of
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biotechnological nventions and the possible effect on biodiversity of the uniformization of
productive varieties races. The way m which the TRIPS Agreement relates 1o these issues hus
already been indicated m paragraphs 67 and 68 above. Ethical guestions abeut the patenting of
fife forms have alse been raised as well as economic questions about the effects on users and the
distribution of benefiis with the suppliers of the undertving genetic material,

71 The first pomt to note s that Article 11 of the TRIPS Agreement makes it ciear that there
is ne expectation that countries will have identical patent laws: the obligation is 10 meet the
minimum standards of the TRIPS Agreement while being free to grant more extensive protection
than is required by the Agreement. The implication of this is that the fact that patents may be
eranted in response 1o certain applications in some countries does not necessarily mean that this
would be an obligation under the TRIPS Agreement.

72 Article 27.1 of the TRIPS Agreement establishes the basic criteria for patenability. The
relevant part of this provision reads as follows:

. patents shall be available for any inventions, whether products or processes. in all
fields of technotogy. provided that they are new, involve an invenuve step and are capuble
ot industrial application.”

For this provision of the TRIPS Agreement the term "inventiive step” and “capable of industrial
apphication” may be deemed by o Member to be synonymous with "non-obvious”™ and "useful”
respectively

73, Thus. the TRIPS Agreement allows each Member w refuse o0 grant a patent for am
claimed invenuon which does not meet any one of the following cniteria: 1 must be new: it must
involve an inventive step or be non-obvious: it must be capable of indusirial application or useful
(and 1t must have been adequately disclosed). A country would remain {ree 1o refuse a patent for
bictogical or genetic material which has been merety discovered or where the use of 1t claimed as
the subject of the invention was already knowin.

74, Even if an application mieets the basic tests of patentability, Article 27 3(h) of the
TRIPS Agreement allows Members 10 exclude from patentability certain plant and animal
imventions, The relevant porpon of Article 27 3(hy reads as follows

"Members may also exclude from patemability: ... (b) plants and animals other than
micro-organisms. and essentiallv biological processes for the production of ptants or
anmimals other than non-biological and microbiotogical processes. However. Members
shall provide for the protection ot piunt varieties either by patenis or by an effective
sui generts svstem or by any combination thereof. The provisions of this subparagraph
shail be reviewed four vears after the date of entry imo force of the WTO Agreement.”

75, Even if an invention meets the hasic criteria for patentability of Article 27.1 and does not
fall within the excepuons allowed under Article 27.3¢h). a patent may suill be refused under
Article 27.2 if the inventon s offensive 1o ordre public or morality, including 10 human. unimal
or plant life or health or 1o avoid serious prejudice to the environment.  As was indicated 1n
Section I, the main cendition attached to the use of this exception to patentability is that the
prevention of the commercial exploitation of the inventien ts necessary o protect ardre public or
morality, including 10 avoid serious prejudice to the environment.
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(e} Contribution of countries/communities sources of genetic material
76. In discussions in fora concerned with environmental martters, such as in the negotiation of

the Biodiversity Convention and in the FAO Commission on Plant Genetic Resources. the issue of
recognizing the contribution of indigenous peoples and local communities through the provision of
traditional knowledge and informal innovation practices has been raised. In the FAO, the concept
of "farmes’s rights” has been defined as "rights ansing from the past. presem and future
contribution of farmers in conserving. improving and making available plint genetic resources,
particularly those in the centres of onigin/diversity” (FAG Resolution 3/89). Atention is also
viven in the Biodiversity Convention te the question of the participation of countries sources of
genetic resources in research activities using such resources and. on mutually agreed terms. in the
results and benefits arising from biotechnologies using such genetic resources.

7. Thrs marter has two aspects. One 1s the question of the recognition of the inteliectual
contribution made by indigenous peoples/local communities.  The strengthened protection of 1PRs
warldwide that should fiow from the TRIPS Agreement will help indigenous and local
communities benefit from their contributions where the conditions for protection of patents, plant
varieties. trade secrews. industrial designs, geographical indications, copyright and performers’
rights {e.g. In respect of expressiens of traditional culture) are met. The question of new forms of
protecuon adapted to the particular circumsiances of such peoples/local communities was not
raised during the TRIPS negotiations.

78. The sccond aspect concerns the contribution of countries/communities through the
conservation and prevision of genetic resources in their natural state. The TRIPS Agreement is
silent on the queston of the partcipation of countriesrcommunities in the benefits arising from the
use of technology based on genetic resources originating 1 their territories.  There is also nothing
in the TRIPS Agreement that stands 1 the way of contractual arrangements berween countries and
companies seeking to use genetic resources from those countries, public transfers of funds or any
other mechanism compatible with its provisions.

VI NEGOTIATING HISTORY OF THE RELEVANT PROVISIONS OF THE TRIPS
AGREEMENT

749. This Section provides a brief overview of the TRIPS negotiations and then discusses more
speciftcally the drafting history of the provisions on patentable subject matter. compulsory
licensing and the control of anu-competitive practices in comtractual licences.

(i} General summary of the TRIPS negotiations

80. The negotiations were launched with a section of the Ministerial Declaration of

Punta del Este (20 September 1986) on "Trade-Related Aspects of Intellectual Property Righty,
including Trade in Counterfeit Goods”. Much of the first two vears was taken up with the
identification of what were the trade problems arising in the feld of mtellectual property rights
that should be the subject of negotiation in the Megotiating Group. There were marked
differences of view, particulariy on the question of whether the negotiations should address the
substantive standards for the scope, availability and use of inteliectual property rights.  Agreement
ont the agenda for the negotiations was reached in the Mid-Term Review which took place between
December 1988 and April 1989, The text that was adopied provided for negotiauons on all the
major aspects raised by delegations, including substantive standards. enforcement. dispute
settiement. hasic principles and transitional arrangements. and that the underlying public policy
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objectives of national IPR systems would be raken into account. that strengthened disciplines on
the multilateral settiement of disputes would be reached and that the issue of the tnstitutional
framework for the implementation of the resuits of the negotiations weuld be left open.™

81. Following this agreement, suggestions from a large number of countries an the different
aspects of the agenda were examined in the Negotiating Group. The negotiations properly
speaking began in the second quarter of 1990 with the tabling of five draft legal texts, by the EC,
the United States. 12 developing countries, Switzerland and Japan.™ These 1exts were combined
mto a single "composite draft text", using square brackets and alternatives 1o indicate differences.
This text was the subject of detatied consuitations which led to the tabling of a Chairman’s text in
July 1990 (see Annex 4 for the provisions relating to patents contained in this text).*’ Successive
revisions of this text, as the result of further consultations. were produced leading 1o the text that
was sent to the Brussels Ministerial Meeting as part of MTN. TNC/W/35/Rev. 1. By the time of
the Brussels meeting. in addition to the question of the institutional framework for the
implementation of the results of the TRIPS negotiations, the outstanding differences had been
reduced o some 20 key issues, a large proportion of which were in the area of patents. Useful
discussions took place in Brussels and work resumed intensively in the last quarter of 1991, This
led to the tabling of the text that formed part of the Draft Final Act in December 1991. As a
result of subsequent discussion, the text adopted at Marrakesh contains only two relatively smatl
changes of substance compared to that in the Draft Final Act (ihe addition of language on
senti-conductor technology in Article 31(c) and the addition of paragraphs 2 and 3 of Article 64
on dispule settiement).

(i1} Patentabie subject matter

82. A key issue in the TRIPS negotiations as a whole was the provision on patentabie suhject
matter {Article 27). On this matter. the basic criteria for patentability (novelty. inventive step and
industriai applicability) were generally accepted from the outset and were the subject of relatively
lile discussion {Article 27.1). The major area for negotiation was what. if any. exceptions
should be made 10 the general rule that inventions which meet these criteria should be patentable.
in particular what exceptions beyond the normal exception for inventions contrary 1o public order
and merality might be permitted.

83, One aspect concerned permissible exceptions for inventions in the area of plants and
animals. In this regard, three main positions were evident in the texts tabled in 1990:

- one was that there should be no permissible exception in this regard:

- the second was along the lines of the language found in Aructe 53(b} of the
European Patent Convention. namely that plant and animal varieties and essentially
biological processes for the production of plams or animals. other than
microbiological processes ar the products thereof, could be exciuded trom
patentability. Plant varieties. however, would have 10 be protected either by
patents and/or by an effective sui generis system,

“Document MTN.TNC/9
"Documents MTN.GNG/NG11/W/68. 70, 71. 73 and 74.

“Document MTN GNG/NGI1/W/76
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the third was a broader exception which would cover any plant or animal or
processes for the production of plants or animals and would aiso allow further
hmitations 4s regards biotechnological inventions.

8d. A second aspect concerned the patentability of pharmaceuticals. agricultural chemicals and
foodstuffs. In this regard, there were two main positions. One was that such products should.
where they meet the normal conditions for patentability, be patentable, without discrimination as
o area of technology. The other was that Members should be allowed 10 exclude products and
processes for their manufacture on grounds of public interest, national security. and public health
Or nuLriton.

85, The situation was still essentially the same as late as early December 1991, the main
deveiopment being thai the countries advocating the first position concerning inventions in the area
of plants and animais appeared to have come to accept that the TRIPS Agreentent would not
match their national legislation on this point and to be willing 10 )oin the countries advocating the
second position, on condition that the provision would be reviewed a certain period after the entry
mto force of the Agreement. In the final phase of the negotiations in 1991, the so-called patent
complex of 1ssues was considered as a package. This inctuded the above 1ssues of patentability,
together with 1ssues relating 10 the scope of patent rights, including safeguards against abuse, lor
example in respect of compulsory licensing, anti-competitive practices, and parallel imports, and
1ssues relating te timing such as the transitional arrangements addressed m Articles 65 and 70 of
the present Agreement. As a result of this negotiation, the text of Articie 27, as it appears in the
Agreement, was formulated. The eventual outcome of the negotiations on patentability of
inventions in the area of plants and animals combines elements of the second and third positions
outlined above.

86. Proposals that explicit provision should be made for the Members 0 be able 10 exclude
from patentability "scientific theories, mathernatic methods, discoveries and materials or
substances {already existing] [in the same form found] in nature” were deleted from the text in
October 1990 because it was accepted that these matters were aiready addressed by the basic
criteria for patentability in Article 27 4.

87. A proposal 1o aliow a specific exciusion from patentability for invenuons relating to
nuclear or fissionabie material was not retained in Article 27.3 because it was accepted that this
matter was adequately covered by Article 73 of the TRIPS Agreement ("Security Exceptions™),

88. The notion that there should be provisions allowing inventions to be excluded from
patentability on grounds of ordre public or morality commanded wide support from the outset.
The negotiations that took place on this matter concerned the fine wning of the language and the
conditions to be attached. Article 27.2 did not contain any reference 10 "environment" until almost
the end of 1991. In November 1991, an earlier suggestion to inciude a reference 1o the
environment was further considered. Two possible options for including some text referring (o
the environment were discussed, namely "to protect the environment” and "to avoid serious
prejudice to the environment”. 1t was decided to include the latter option. The last phrase of
Article 27.2, "provided that such exclusion is not made merely because the exploitation is
prohibited by their law”, was added at the same time. The reason was that concerns had been
expressed that the paragraph as it stood without this phrase could leave open the interpretation that
inventions of some products could be excluded from patentability on the grounds that the
prevention of their exploitation was necessary to protect life and health pending the completion of
the normal testing procedures necessary to establish their effectiveness and safety prior to the
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grant of marketing approval. This language was also designed to meet a legal concern about a
possible conflict between Article 27.2 and Article 4quarer of the Paris Convention.*

(i1} Compulsary licensing

89, Two of the main underlying issues in the negotiation of the provisions in the

TRIPS Agreement on compulsory licensing {Articie 31, the last sentence of Article 27.1 and the
incorporation by reference of Article 5A of the Paris Convention) were whether the grounds for
the grant of compulsory licences shouid be limited as well as certain conditions imposed aimed at
protecting the legitimate interests of the right holder. and whether equivalent rules should apply to
compulsory licensing and government use - the use by a government of an invention for its own
purposes or by a contractor working on its behalf.

90. On the first issue. some of the draft legal texts presented in the spring of 1990 would have
limited the grounds on which compulsory licences could be granted: for example, in one of them
compulsery licences would only be allowed to remedy an adjudicated viclation of competition
laws or to address, only during its existence, a declared national emergency. Under this
approach, certain conditions would also have been specified. The cther draft legal texts envisaged
an approach which would not attempt to constrain the grounds on which a compulsory licence
could be granted but would require certain conditions to be respected. Within this approach, there
were those whe supported more far-reaching and numerous conditions and those who advocated
keeping the conditions to one or two basic requirements. primarily relating to remuneration of the
right holder. The latter alse put emphasis on the control of anti-competitive practices in
contractual licences. The draft texts that formed the basis of the work from the middle of
November 1990 onwards reflected onty the approach ihat would put conditions on the grant of
compulsory licences without constraiming the underlyving grounds for their grant. The subsequent
negotiations focused on the details of what these conditions should be and led 10 the text that was
finally adopted.

91, One of the conditions that was proposed by some delegations was that laws, regulations
and requirements relating to the grant of a compulsory licence should not discriminate between
fields of technology. This led to o counter-proposal that the right to discriminate between fields
of technotogy should be explicitly recognized, inter alia in areas of public health, nutrition or
gnvironmental protection. The subsequent negotiations on this point ted to the inclusion of the
concept of non-discrimination between fieids of technoiogy in the enjoyment of patent rights in the
lust sentence of Article 27.1.

42, The second matn underlying issue in the negotiation of Article 31 was whether
sovernment use practices should be subject to the same disciplines as compulsory licensing. This
led to a set of conditions common to both compulsory licensing and government use, in texts from
the middle of November 1990 onwards. For this reason. from this time, the texts did not refer to
compulsory licensing (or non-voluntarv licensing) and government use as such, but, in more
generic terms. 1o “other use without the authorization of the right holder”.

“Articie dquarer of the Paris Convention reads as follows:

The grant of a patent shall not be refused and a patent shall not be invalidated on the
ground that the sale of the patemed product or of a product obtained by means of @ patented process
is subject o restriclions or limiations resulting from the domesue Jaw,
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{iv) Control of anti-competitive practices and contractual licences

93, This 1ssue was addressed in only one of the draft lega)l texts tabied in the spring of 1990 -
the one tabled by 12 developing countries. That text sought a recognition of the right of Members
to specify n their national legislation practices deemed (o constitute an abuse of intellecrual
property rights or to have an adverse effect on competition and to adopt appropriate measures 1o
prevent or control such practices. It also would commit each Member 1o consuit and cooperate
with any other Member with a view to ensuring that the IPR owners of the first Member compiied
with the nationad legislation in this respect of ihe second Member.

94. The subsequent negotiations focused on 2 number of themes:

- one was whether it should be recognized that practices may be deemed per se
anti-competitive or whether the text should be based on the notion of a
case-hy-case or rule-of-reason approach:

- a second related ssue concerned a subsequent proposal to spectfy some
14 pracuces which could be deemed anti-competitive or abusive:

- a third 1ssue concerned whether this section of the 1ext shouid refer to practices or
conditions which were anti-competitive and abusive or whether it should cover
such measures or pracuces when they were either anti-competitive or abusive:

- another element in the negotistions was whether the measures 1o remedy such
practices would have (o be consistent with the other provisions of the
TRIPS Agreement;

- i regard to the nature of the cooperation. there was concern thal the proposal as
imitially formulated might mmply having to accept that the national legislation of
Members had extra-territorial effect:

the negotiations subsequently focused on provisions for consuliation and exchange
of information. In this regard. the question of whether provision showid be made
for the exchange of confidenuia! as well as non-confidential information was a
particular 1ssue.

95. The outcome of these negotiations is the text that is contained in Section & of Part Ui of
the TRIPS Agreement.

VI Article XX OF GATT 1994 AND THE TRIPS AGREEMENT

96. Article XX of GATT 1994 specifies certain conditions under which a Member is exempted
from obligations under other provisions of GATT 1994, Similarly, the TRIPS Agreement has
provisions which exempt Members from certain obligations imposed by other provisions of the
TRIPS Agreement. For example. Articies 27.2 and 27.3 permit exemption from patenting in
specified circumstances or for specified inventions. Articie 30 permits certain exemprions to the
rights conferred by patents, and Article 31 permuts the use of patented technology without
authorization of the right holder provided certain conditions are met. Details on these provisions
have already been provided above.
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97. In the Marrakesh Agreement Establishing the World Trade Organization

("WTO Agreement"”), there are provisions that regulate conflict between the WTO Agreement and
the multilateral trade agreements in its Annexes®, between GATT 1994 and other Agreements in
Annex 1A%, and between certain Agreements in Annex 1A (such as Agreement on Technical
Barriers 1o Trade and Agreement on the Application of Sanitary and Phytosanitary Measures®).
There is no provision regulating conflict between Agreements in Annex 1A and Agreements in
Annexes 1B or IC to the WTO Agreemeni.

"See Articke XV13 of the WTO Agreement.
"See, for example. the general inerpretative note © Annex 1A,

“See Article 105 of the Agreement on Techmical Barners 10 Trade.
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ANNEX |

A Note on UPQV

98. UPOV 1s the commonly used acronym for the International Union for the Protection of
New Varieties of Plants, an intergovernmental organization with headquarters in Geneva, The
acronym UPOV 1s derived from the French name of the organization, which is "Union
imternationale pour la Protection des Obtentions Végétales”. UPOV was established by the
Iniernational Convention for the Protection of New Varieties of Planes (the "UPQV Convention™),
which was signed in Paris in 1961, The Convention entered into force in 1968. It was revised in
Geneva 1n 1972, 1978 and 1991 (henceforth "1972 Act”. "1978 Act” and "1991 Act",
respectively). Currently, the 1978 Act is in effect.™

G0, The 1991 Act is not yet in force. It wili come into force one month after five States have
deposited their instruments of adherence, provided that at Jeast three such instruments are
deposited by existing member States.” When it comes info force it will only bind States which
have deposited the instruments for beconung a member. After the date of entry into force of the
1997 Act, the 1978 Act will be closed for further accessions, except for developing countries.
The 1978 Act will remain open for accession by developing countries until 3} December 1995,

100, States adhering to the UPOV Convention undertake to create a system of granting plant
breeders’ rights (PBRs}) within their domestic laws, in accordance with the UPOV Convention.
The right 1s granted in each member State for its own territory and aot on an international basis.
Both the 1978 Act and 1991 Act set out a minimum scope of protection that States must grant and
offer member States the possibility of taking their national circumstances into account in their
legislation, This note provide a summary of the main features of 1978 Act and 1991 Act in terms
of the minimum rights that member States have to grant under the UPOV Convention, and does
not address the different possible situations that could arise if a member State decides to grant
more extensive rights. ™

“On 3 May 1995, UPOV had 27 members:  Argentina, Australiz, Auswia, Belgium, Canada. Czech Repuhlic,
Denmark, Fintand, France, Germany, Hungary. Ireland. Israel. ltaly, Japan, Netherlands, New Zealand. Norway,
Poland. Slovakia, South Africa. Spain, Sweden. Switzerland. United Kingdom. the United States, and Uruguay.

“Articie 34(1)(b) of the 1991 Act provides for passible membership by an intergovernmental organization. This
provision was designed 10 open the possibility of membership by the EC ip particutar, after the adoption of the Council
Regulation {(EEC) on Community plant variery rights. This Regulation was adopted as Council Regulation (EC)

No 2100/94 of 24 July 1994 on Community plant variety rights. and was implemented on 27 April 1995,

“Under the svstem set up by the Junta of the Cariagena Agreement under Decision 345, Common Provisions on the
Protection of the Rights of Breeders of New Plant Varieties, the right granted by one member State (Bolivia. Colombia.
Ecuador, Peru or Venezuela) will be recognized by the other member States.

®This note provides @ summary of the provisions in the 1978 Act and 1991 Act. For more detail, see Barry
Greengrass (1991). "The 1991 Act of the UPOV Convention”. European intellectual Properry Review, Volume 13,
Issue 12: B. Greengrass (1991), "The UPQV Convention - The Scape of Prowection and its General Provisions”. and
"The interface between plant breeders’ rights and other forms of intellectual property protection and the futare”, hoth
papers presented at a seminar urganized by UPOV on the nature of and rationale for the proteciion of plant varieties
under the UPOV Convention, Buenos Aires. 26 and 27 November 1991 .
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The 1978 Act

101.  The 1978 Act requires five criteria to be met by a plant variety in order to qualify for
PBRs: distinciness, homogeneity (or uniformity)™. stability”, commercial novelty™, and the
submission of an accepiabie denomination (or generic designation) for the plant variety. Also. the
breeder must competently maintain his variety if he wishes 1o retain the benefit of protection.
Under Article 2 of the 1978 Act, a state mav provide protection to plant varieties either in the
form of PBRs or a patent, but ence it has opted for protecting a plant specie by PBRs it must not
subsequently protect varieties of thal same specie by a patent. Under Article 3 of the 1978 Act,
national treatment has to be provided to nationals and residents of other member States with
regard to recognition and protection of their varieties, but reciprocity may be required on a
species-by-species basis.

102, Under the 1978 Act, member States must provide breeders of a new plant variety ceriain
exclusive rights, namely. authorization from the breeders is required for the production for
purposes of commercial marketing of the reproductive or vegetative propagating material of the
new plant variety: the offering for sale of the propagating material; the marketing of such
material; the repeated use of the new plant variety for the commercial production of another
variety: and the commercial use of ornamental plants or parts thereof as propagating material in
the production of ornamental plants or cut flowers. States have to grant PBR protection for a
minimum period of 18 years for vines. forest trees, food trees and ornamental trees, and 15 vears
in the case of all other species. However, the 1978 Act does not require member States to protect
all botanical genera and species: 1t requires them to apply the Convention to a minimum of five
genera when first acceding to the UPOV Convention and then progressively apply the Convention
10 u greater number of species, with a minimum of 24 genera or species being covered afier eight
years.” Member S:ates can, under their own laws, grant more extensive rights to breeders of a
particular genus or species, including the possibility of extending their rights to the marketed
product of the variery. In practice, few States have availed themselves of this right.

103, The 1978 Act limits the breeders’ rights 1o production and sale of reproductive or
vegetalive propagatine materiat. i.¢. they do not extend to the harvested product (for example the
{ruit from a protected variety of fruit tree). Since the exclusive right applies to production for
commercial marketing. it does not extend 1o production of propagating material thal is not for
commercial marketing. Producton of seed. for instance, by a farmer for subsequent sowing on
his own {arm. falls outside the breeder’s protection ("farmer’s privilege™).

This criterion reguires that variatons from o standard description are within reasonable limits,
PShitity means that the variety shouid retain ns distinguishing features from one generalion 1o the next,

“The variety must not. prior to the date of appiication, have been offered for sale or marketed with the agreement
of the breeder i the werrnory of the stawe where the apphication for PBR s filed, However, in this regard, Stales have
a choice 10 permit varieties o be marketed or offered for sale in tieir own territories for @ maximum of one year prior
1 the date of application (The 1991 Act reouires all member states o make provision o their laws for this ang year
grace period, i.e. i is no longer optional under that Acty. An additional aspect of commercial novelty is that the
variety must nol have been offered for sale or markeled with the apreement of the hreeder in the territory of any other
State for Jonger than six years 1 the case of certain woody species, and for four years in the case of all other plants.

“"Most member States profect all species af economic niportance in their countries and a number of themn protect
the entire plant kingdom.
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t04.  Ancther important aspect 1s that authorization of the breeder i1s not required for use of the
protected variety as an imtial source of variailon for creating other new varieties ("breeder’s
exemption”). Accordingly. protection under the 1978 Act does not give the plant breeder any
rights with regard to genes. the underlying genetic resource, which is contained in his variety.
The only permitted exception (o this is when repeated vse af the variety is necessary for the
commercial production of another variety.™

105. The exciusive right of the breeder can be resiricted for reasons of public inmerest but when
restrictions for this reason are imposed. the member State involved must take all nccessary
measures to ensure that the breeder receives eguitable remuneration.

The 199] Ac

106.  Under the 1991 Act, Parties are free o pretect plant varieties by PBRs or by other types
of IPRs such as patents, and are allowed to grant simultaneous protection to the same plant variety
by more than one type of IPR (e.g. PBRs and patents). The 1991 Act requires existing member
States of the UPOV Convention to protzct all plant genera and species five yvears after becoming
hound by the Act. and requires new member States 10 protect all plant genera and species 1en
vears after they become bound by the Act. The duration of the breeders” rights has been extended
to 25 vears for vines. forest trees. fruit trees and ornamental trees, and to 20 years for all other
species.

107, The 1991 Act contains more detailed provisions for defining the scope of the breeder’s
rights concerning the propagating materiai. The authorization of the breeder 15 thus reguired for
production or reproduction, conditioning for the purpose of propagation. offering for sale, selling
or other marketing, exporting and importing. stocking for any other purposes. Such acts relate 1o
two ciasses of material: (i} the propagating material. and (i1) the harvested material (including
whole plants and parts of plants), provided such material has been obtained through the
unauthorized use of propagating material and that the breeder has had no reasonable opporunity
to exercise his right in relation to the propagating material.™ The 1991 Act exiends the breeders’
rights to all production and reproduction of his varisty (Article 14(1)3, but permits member States
on a discretionary {or optional) basis tc exempt from breeders’ rights any seed saved and retained
on the farm by the farmer (Article 13(2)).

108, The 1991 Act establishes three compulsory exceptions to the defined breeder’s righi: acts
done privately and for non-commercial purposes: acts done for experimental purposes. acts dong
for the purpose of breeding and exploiting other varieties (provided such other varieries are not
essentially derived varieties). The 1991 Act provides that varneties that are "essentially derived”
from a protected variety can be protected but cannot be exploited without the permission of the

MThis limited exception relates basically 10 the use of an inbred line in the commercial productien of a hybrid.

Barticle 14(3) of the 1991 Act provides for further extension of the breeders’ rights o products made directly from
harvested material. However, adherence to this provision is optional, i.e. 1t s not part of the mandatory minimum
scope of protection.
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breeder of the protected varieiy from which they were derived.™ Article 14(5} of the 1991 Act
provides a non-exhaustive list ot examples of acts that may result in essential derivation.

rypical examples include msertion ol g siagle gene by penelc engneering o scicction ol a colour mutant brom an
ornamental variety. In general. @ varicly is deemed to be essentially derived from another variety wien 1t s
predominantly derived from the initiel variety or from o variery that is iself predominandy denved from the minad
variety while retaining the expression of the essential charactensucs that result from the genotype or combination of
venotypes of the minal variety; it is clearly disunguishable from (he initial variety: and except for the difference which
vesults from the act of derivation. it conforms o the initial vanety in the expression of the inttal characiertsues that
result from the genotype or combination of genotypes of the inital varietes.
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Countries that have signed or ratified the Convention on Biological Diversity

RATIFICATION,
ACCESSION,
PARTY SIGNATURE ACCEPTANCE
OR APPROVAL
Afghanistan X
Albania X {Au)
Algeria X
Angola
Antirua and Barbuda X X (Ri
Argentina X X (R
Armenia X X (R
Australia X X (R}
AUSITId x A (R
Azerbsijan bt
Bahumas X X (R]
Bahrain X
Bangladesh X X (R}
Barbados X X {R)
Belarus X . {R}
Belgium X
Belize X X (R
Benim X X (R)
Bhutan X
Bolivia X X (R
Botswana X
Brazil X X (Ry
Bulgaria X
Burkina Faso X X (R)
Burundi X
Cambodiy X (AC)
Cameroon X (R}
Canada X X {R)
Cape Verde X (R}
{Cont’d;
(R)  Ratification {Al}  Acceptance (Ag)  Accession {Ap) Approval
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RATIFICATION,
ACCESSION,
PARTY SIGNATURE ACCEPTANCE

OR APPROVAL
Central African Republic x X (R)
Chad X X (R}
Chile X X (R
China X X (R)
Colombia X X (R)
Comoras 1slands X X (R
Congo X
Caok Islands X X (R)
Costa Ricu X X (R)
Cae Jd Ivoire X X (R)
Croatia X
Cuba X X (B
Cyprus X
Czech Republic X X {Ap)
Democratic People’s Republic of Korea X » (R}
Denmark X X (R)
Dijibouti X X (R
Dominica X (AQ)
Dominican Repubhic X
Ecuador X X (R)
Egypt X X (R)
El Salvadar N X (I
Equatorial Guinea X (Ac)
Estonia X X (R)
Ethiopia X X
European Community X X {Ap}
Fiji X X (R
Fintand X X (A
France X X (R)
Gabon X
Gambia X X (R)
Georgia X (Ac)
Germany X X (R)
Ghana X (R)

(Cont'd;

(R} Ratification (A1) Acceplance (Ac)  Accession (Ap)  Approval
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RATIFICATION,
ACCESSION,
PARTY SIGNATURE ACCEPTANCE
OR APPROVAL
Greece X N (R)
Grenada X X (R)
Guitemala X
Guinea X NO(R)
Guinea-Bissau X
Guyana X N (R)
Hait X
Henduras X
Hungary X X (R}
Ieeland X N (R}
India x N Ry
Indonesia X
fran X N (R)
Ireland X
Israc] x
Laly X YR,
Jamaica X N (R
Japan X X (AY
Jordan X X (R)
Kuzakhstan X X (R)
Kenya X X (R)
Kirthati XN (AL
Kuwait X
Latvia X
Lebhanon X X {R)
Lesotho X
Liberia X
Libyan Arab Jimahirisa X
Licchtenstern X
Lithuania X
Luxemboury X X (R)
Muadagascar X
Malawi X X (R)
Malaysia X X (R}
(Cont™d}

(R}  Raufication {At)  Acceptance (Ac)  Accession (Ap)  Approval
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RATIFICATION,
ACCESSION,
PARTY SIGNATURE ACCEPTANCE

OR APPROVAL
Maldives X X (R)
Mauli X X (R)
Malta X
Marshall lslands X X (R
Mauritania X
Mauritius ~ X Ry
Mexico X X {R}
Micronesia (Federated States of) X X (R)
Monaco X X (R)
Mangolia X X (R}
Morocco x
Mozambigue X
Myanmar X X (R
Namibia X
Nauru X X (R}
Nepal X X (R
Netherlands X X (AY
New Zealand X X (R)
Nicuragua X
Niger X
Nigeria X X (R)
Narway X X (R
Omun X X {R}
Pakistan X X (R}
Panama X X {R)
Papua New Guinea X X R
Paraguay X X (R}
Peru X X (R}
Philippines X X (R)
Poland X
Portunal X X (R
Qatar X
Republic of Korea X X (R
Repubiic of Moldova X

(Coni™d)

{R)  Ruification (A1) Acceptance (Ac)  Accession {Ap} Approval
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RATIFICATION,
PARTY SIGNATURE AACCC(‘:,EE,@E’E
OR APPROVAL
Romania X X (R
Russian Federation X X (R
Rwanda X
Saint Kitis and Nevis X X (R)
Suint Luciu X (Acg)
Samoa X X (R
San Marino X X
Sao Tome and Principe X
Senegal X (R)
Seychelies X X (R}
Sierra Leone X {Ac)
Singapore X
Slovakia X X {Ap)
Sloventis X
Solomen Istands X
South Atrica x
Spain ht X (K)
Sn Lanka X (1
Sudan X
Surinue X
Swazilund X X (R
Sweden X X (R
Swiizerland X X Ry
Syrian Arah Republic X
Thailand X
Towo X
Trinidad and Tobage x
Tunisia X X (R)
Turkey X
Tuvalu X
Ugandu X X (R}
Ukrame X X (R)
United Arab Emirates X
Unied Kingdom of Great Britain and  Northern Freland X X (R)
{Count'd)

(R)  Rautification (Al)  Acceptance {Ac)  Accession {Ap)  Approval
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RATIFICATION,
ACCESSION,
PARTY SIGNATURE ACCEPTANCE
OR APPROVAL
United Republic of Tanzania
United States of America x
Uruguay X X (R)
Vanuaiu . X X (R)
Venezuela X X (R)
Viet Nam X X (R)
Yemen X
Yugosiavia X
Zuire X X (R)
Zambia X X (R}
Zimbabwe X X (R}

tRy  Ratification (AL)  Acceptance {Ac)  Accession (Ap)  Approval
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ANNEX 3

Selected Provisions of the TRIPS Agreement

Ariicle 2
Intetleciual Properrv Conveniions

1. I respect of Parts I, 1T and 1V of this Agreement, Members shall comply with Articles |
through 12, and Article 18, of the Paris Convention (1967).

2 Nothing i1n Parts 1 1o IV of this Agreement shall dercgate from existing obligations that
Members may have to each other under the Paris Convenuon. the Berne Convention. the
Roeme Convenuon and the Treaty on Inteltectual Property in Respect of Integrated Circuits.

SECTION 5. PATENTS

Article 27
Patentable Subject Marrer

l. Subject 10 the provisions of paragraphs 2 and 3. patents shall be available for any
inventions, whether products or processes. in all fields of technology. provided that they are new,
invoive an inventive step and are capable of indusirial application.” Subject to paragraph 4 of
Article 65. paragraph § of Arucle 70 and paragraph 3 of this Article. patents shall be available
and patent rights enjoyable without discrimination as 10 the place of mventon, the field of
technoiogy and whether products are imported or locally produced.

2. Members may exclude from patentability inventions. the prevention within their territory
of the commercial exploitation of which is necessary to prowect ordre public or morality, including
to protect human, animal or plant life or health or 1o avoid serious prejudice 1o the environment,
provided that such exclusion is not made merely because the exploitauon s prohibited by their
law.

3. Members may also exclude from patentability:
(a) diagnostic. therapeutic and surgical methods for the treatment of humans or
animals;
h) plants and apimals other than micre-organisms. and essentially biological processes

for the production of plants or animals other than non-biologicai and
microbiological processes. However, Members shall provide for the protection of
plant varieties either by patents or by an eficcuve sui generis system or by any
combination thereof. The provisions of this subparagrapi shall be reviewed four
years after the date of entry into force of the WTO Agreement

‘For the purposes of this Article, the terms “inventive step” and "capable of industrial application” may he deemed
by @ Member 10 be synonymous with the terms “non-obvious™ and "useful” respectively.
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Article 28
Rigiuts Conferred
i A patent shall confer on its owner the following exclusive rights:

(a) where the subject matier of a patent is a product, to prevent third parties not
having the owner’s consent from the acts of: making, using, offering for sale,
selling, or importing® for these purposes that product:

(b) where the subject matter of a patent is a process, 10 prevent third parties not
having the owner’s consent from the act of using the process, and from the acts
of: using, offering for sale, selling, or importing for these purposes at least the
product cobtained directly by that process.

2. Patent owners shall also have the right (o assign, or transfer by succession, the patent and
1o conclude licensing contracts.

Article 29
Conditions on Pateni Appiicants

1. Members shall require that an applicant for a patent shall disclose the invention in a
manner sufficiently clear and compleie for the invention to be carried out by a person skifled in
the art and may require the applicant to indicate the best mode for carrying out the invention
known to the inventor at the filing date or, where priority is ciaimed. at the priority date of the
application.

2. Members may require an applicant for a patent to provide information concerning the
applicant’s corresponding foreign applications and grants.
Article 30
Exceptions 1o Rights Conferred
Members may provide limited exceptions to the exclusive rights conferred by a palent.
provided that such exceptions do not unreasonably conflict with a normal exploitation ot the patent

and do not unreasonably prejudice the legitimate interests of the patent owper, taking account of
the legitimate interests of third parties.

“This right, like ali other rights conferred under this Agreement in respect of the use, sale, importation or other
distribution of goods, is subject to the provisions of Article 6.
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Article 31

Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use’ of the subject matter of a patent without
the authorization of the right holder, including use by the government or third parties authorized
by the government, the following provisions shall be respected:

(a)

(b}

{d)

(h

D

authorization of such use shall be considered on its individual merits;

such use may oniy be permitied if, prior to such use, the proposed user has made
efforts to obtain authorizaiion from the right holder on reasonable commercial
terms and conditions and thar such efforts have not been successful within a
reasonable period of time. This requirement may be waived by a Member in the
case of a national emergency or other circumstances of extreme urgency or in
cases of public non-commercial use. In situanons of national emergency or other
circumstances of extreme urgency, the right holder shall. nevertheless. be notificd
as soon as reascnably practicable. In the case of public non-commercial use,
where the government or contractor, without making a patent search, knows or
has demonstrable grounds to know that a valid patemt is or will be used by or for
the government, the right holder shall be informed promptly:

the scope and duration of such use shall be limited to the purpose for winch 1 wus
authorized. and in the case of semi-conductor technology shall only be for public
non-commercial use or to remedy a practice determined after judical or
administrative process to be anti-competitive:

such use shall be non-exclusive:

such use shall be nen-assignable, except with that part of the enterprise or
voodwill which enjoys such use;

any such use shall be authorized predominantly for the supply of the domesuc
market of the Member authorizing such use:

authorization for such use shall be liable. subject to adequate protection of the
legitimate interests of the persons so authorized, (¢ be terminated 1f and when the
circumstances which led to it cease to exist and are unlikely to recur. The
competent authority shall have the authority to review, upon mouvated request,
the continued existence of these circumsiances:

the right holder shall be paid adequate remuneration in the circumstances of cach
case. taking into account the economic value of the authorization;

the legal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher
authortty in that Member:

*Other use” refers 1o use other than that allowed under Artcle 30.
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)

(k)

ity

any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher
authority in that Member:

Members are not obliged to apply the conditions set forth in subparagraphs (b)
and (f) where such use is permitted to remedy a practice determined afier judicial
or administrative process to be anti-competitive. The need to correct
anti-competitive practices may be taken into account in determining the amount of
remuneration in such cases. Competent authorities shall have the authority to
refuse termination of authorization if and when the conditions which led to such
authorization are likely to recur;

where such use is authorized to permit the exploitation of a patent {"the second

patent™) which cannot be exploited without infringing another patent ("the first

patent”). the following additional conditions shall apply:

(1) the invention claimed in the second patent shall involve an important
technical advance of considerable economic significance in relation to the

invention claimed in the first patent;

(i the owner of the first patent shall be entitied to a cross-licence on
reasonable terms 10 use the invention claimed in the second patent: and

{1i1) the use authorized in respect of the first patent shall be non-assignabte
except with the assignment of the second patent.
Article 32

Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall he

available.

Article 33

Term of Protection

The term of protection available shall not end before the expiration of a period of twenty
years counted from the filing date ?

"L is undersiood that those Members which do not have a system of original grant may provide that the term of
protection shall be computed from the filing date in the system of original grant.
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Article 34
Process Parents: Burden of Proof
1. For the purposes of civil proceedings in respect of the infringement of the rights of the

owner referred to in paragraph 1(b) of Article 28 1f the subject matter of a patent is a process for
obtaining a product. the judicial authorities shall have the authority to order the defencant 1o prove
that the process to obtamn an identical product js different from the patented process. Therefore.
Members shall provide, in at teast one of the following circumstances, that any identical product
when produced without the consent of the patent owner shatl. in the absence of proof 1o the
contrary, be deemed to have been obtained by the patented process:

{a) if the product obtained by the patented process is new;

{h) 1f there is a substamial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable efforts to
determine the process aciually used.

2. Any Member shall be free to provide that the burden of proof indicated in paragraph |
shall be on the alleged mfringer only if the condition referred to in subparagraph (a) is fulfilled or
omty 3f the condition referred 1o 1n subparagraph by is fulfilled.

3. In the adduction of proef o the contrary. the leginmate interests of defendants in
protecting their manufacturing and business secrets shall be taken into account.

SECTION 6: LAYOUT-DESIGNS (TOPOGRAPHIES) OF INTEGRATED CIRCUITS

Article 35
Reiarion ro tire JPIC Treary

Members agree 1o provide protection o the fayout-designs (topographies) of integrated
circuits (referred to in this Agreement as "lavout-designs”) in accordance with Articles 2 through
7 (other than paragraph 3 of Artcle 63, Article 12 and paragraph 3 of Article 16 of the Treaty on
Intetlectual Property in Respect of Integrated Circuits and. in addition, to comply with the
following provisions.

Article 36
Scope of the Protection

Subject ta the provisions of paragraph 1 of Article 37, Members shall consider unlawful
the following acts 1f performed without the authorization of the right holder:” 1mporting, selling,
or otherwise distributing for commercial purposes a protected layout-design, an integrated circuit
in which & protecied layout-design is incorperated. or an articie incorporating such an integrated
circuit only in so far as it continues 1 comain an unlawfully reproduced layout-design.

“The term “right holder™ in this Scction shall be understood as having the same meaning as the term “holder of the
rght” m the IPIC Treany.
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Article 37
Acis Not Requiring the Authorizarion of the Right Holder
i. Notwithstanding Article 36. no Member shall consider uniawful the performance of any of

the acts referred to in that Article in respect of an integrated circuit incorporating an unlawfully
reproduced layout-design or any article incorporating such an integrated circuit where the person
performing or ordering such acts did not know and had no reasonabie ground to know. when
acquiring the integrated circuit or article incorporating such an integrated circuit, that it
incorporated an unlawfully reproduced lavout-design. Members shall provide that. afier the time
that such person has received sufficient notice that the layoui-design was unlawfully reproduced.
that person may perform any of the acts with respect to the stock on hand or ordered before such
titme. but shall be Hable to pay to the right holder a sum equivalent to 2 reasonable rovalty such as
would be payable under a freely negotiated licence in respect of such a lavout-design.

2 The conditions set out in sebparagraphs () through (k) of Article 31 shall apply niwatis
mutandis in the event of any non-voluniary licensing of a layout-design or of its use by or for the
government withaut the authorization of the right holder.

Articie 38
Term of Protection

I In Members requiring registration as a condition of protection. the term of protection of
layout-designs shalt not end before the expiration of 4 period of 10 vears counted from the date of
filing an application for registration or from the first commercial exploitation wherever in the
world it oceurs.

2 In Members not requiring registration as a condition for protection, lavout-designs shall be
protected for o term of no less than 1 vears from the date of the {irst commercial exploitation
wherever in the world it occurs,

3 Notwithstanding paragraphs | and 2. a Member may provide that protection shall tapse 15

vears after the creation of the lavout-design.

SECTION 7: PROTECTION OF UNDISCLOSED INFORMATION

Ariicle 39

I In the course of ensuring effective protection azpainst unfair competition as provided in
Article 10bis of the Paris Convention (1967}, Members shall protect undisclosed information in
accordance with paragraph 2 and data submitted to governments or governmental agencies in
accordance with paragraph 3.
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2. Natural and legal persons shall have the possibility of preventing information lawfully

within their control from being disclosed to, acquired by, or used by others without their consent
in a manner contrary (0 honest comimercial practices’ so long as such information:

{a) is secret in the sense that it is not, as a body or in the precise configuration and
assembly of its components, generally known among or readily accessible to
persons within the circles that normally deal with the kind of information in

question;
(b} has commercial value because it is secret; and
(c) has been subject to reasonable steps under the circumstances, by the person

lawfully 1n control of the information, to keep it secret.

3. Members. when requiring. as a condition of approving the marketing of pharmaceutical or
of agricultural chemical products which utilize new chemical entities, the submission of
undisclosed test or ether data. the crigination of which invelves a considerable effort. shall protect
such data against unfair commercial use. In addition. Members shall protect such data against
disciosure. except where necessary 10 protect the public, or unless steps are taken to ensure that
the data are protecied against unfair commercial use.

SECTION & CONTROL OF ANTI-COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES

Article 40

i Members agree that some licensing practices or conditions pertaining 10 iiellectual
property rights which restrain competition mayv have adverse effects on trade and may impede the
wransfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their legislaton
licensing practices or conditions that may in particular cases constituie an abuse of intellectual
property rights having an adverse effect on competition in the relevant market. As provided
above, a Member may adopt. consistently with the other provisions of this Agreement, appropriate
measures o prevent or control such practices. which may include for example exclusive grantback
conditiens, conditions preventing challenges to validity and coercive package licensing, in the light
of the relevant laws and regulauons of that Member.

3 Each Member shall enter, upon request, into consultations with any other Member which
has cause 10 believe that an imellectual property right owner that is a national or domiciliary of
the Member 1o which the request for consultations has been addressed is undertaking practices in
violation of the requesting Member’s laws and regulations on the subject matter of this Section,
and which wishes 10 secure compliance with such legislation, without prejudice to any action
under the law and to the full freedom of an ultimate decision of either Member. The Member
addressed shall accord full and sympathetic consideration to, and shall afford adequate oppertunity

UFor the purpose of this provision. “a manner contrary 10 henest commercial pracuces” shall mean at least practices
such as breach of contract. breach of confidence and inducement o breach. and mcludes the acquisinon of undisclosed
information by third parties who knew, oF were grossly negligent in failing 10 kpow, that such practices were involved
in the acquisition.
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for, consuliations with the requesting Member, and shall cooperate through supply of publicly
available non-confidential information of relevance to the matter in question and of other
information available to the Member. subject to domestic law and to the conctusion of mutually
satisfactory agreements concerning the safeguarding of its confidentialily by the requesting
Member.

4. A Member whose naticnals or domiciliaries are subject to proceedings in another Member
concerning alleged violation of that other Member’s laws and regulations on the subject matter of
this Section shall. upon request, be granted an opportunity for consultations by the other Member
under the same conditions as those foreseen in paragraph 3.
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ANNEX 4

Relevant Provisions on Patents Compiled by the Chairman of the Necouating Group
on the Basis of Discussions of Different Proposals
(Extract from MTN.GNG/NGI11/W/70)

Note: The svmbol "A” in front of the numbers of the Articles denotes that the proposal was

from those who favoured an overall agreement on TRIPS and counterfeit and piracy, and "B”"

denotes that the proposal was from these who favoured two separate agreements of TRIPS and
counterfeit and piracy.

l. Patentabie Subject Matter

Il Patents shall be [available] {granted] for [any inventions, whether products or processes,
in ali fieids of iechnology.] [all products and processes] which are new. which are
unobvious or involve an inventive step and which are useful or industnally applicable.

1.4 The following [shall} {may] be excluded from patentability:

141 Inventions, [the publication or use of which would be]. contrary 1o public order,
[law.] [eenerally accepted standards of] morality, [public health.] [or the basic
principle of human dignity] for human values].

142 Scientific theories. mathematical methods, discoveries and materials or substances
[already existing] [in the same form found] in nature.

1.4.3 Methods of fmedical] treatment for humans [or animals].

1.4.4 [Any] plant or animal [including micro-organisms] [varieties] or [essentially
biological} processes for the production of plants or animals: [this does not apply
to microbiological processes or the products thereof]. [As regards
biotechnological inventions, further fimitations should be allowed under national
law].

1.4.5 [Production, application and use of] nuclear and fissionable material, [and
substances manufactured through nuclear transformation].

1.5B  PARTIES may exclude from patentability certain kinds of products, or processes for the
manufacture of those products on grounds of public interest, national security, public
health or nutrition.

1.6A  PARTIES shall provide for the protection of plant varieties by patents and/er Dy an
effective sui generis system.

12
2

Exceptions to Rights Conferred
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[Provided that legitimate interests of the proprietor of the patent and of third parties are
taken into account,] limited exceptions to the exclusive rights conferred by a patent may
be made for certain acts, such as;

221 Rights based on prior use.

2.2.2 Acts done privately and for non-commercial purposes.

223 Acts done for experimental purposes.

2.2.4 Preparation in & pharmacy in individual cases of a medicine in accordance with a
prescription, or acts carried out with a medicine so prepared.

2.2.5A Acts done in reliance upon them not being prohibited by a valid claim present in a
patent as initially granted, but subsequently becoming prohibited by a valid claim
of that patent changed in accordance with procedures for effecting changes 10
patenus after grant.

2.2.6B Acts done by government for purposes merely of 11s own use.

3. Obligarions of Patent Owners

The owner of the patent shall have the following obligations:

3.1 to disclose prior to grant the invention in a clear and complete manner to permit a
person versed in the technical field to put the invention nto practice {and in
particular 1¢ indicate the best mode for carrying out the inventicen};

{See also point 1.3 above)

3.2 1o give information concerning cotresponding foreign applications and grants;

3.3B to work the patented invention in the territory of the Party granting it within the
time himits fixed by national legislation;

3.4B in respect of licence contracts and contracts assigning patents, to refrain from
engaging in abusive or anticompetitive practices adversely affecting the transfer of
technology, subject to the sanctions provided for in Sections 8 and 9 below.

5. Compulsory Licences/Licences of Right/Use for Government Purposes

5A.1 The term "compulsory licence” shall be understood to cover licences of right {and
government use without the authorization of the patent owner]. PARTIES shall minimise
the gramt of compulsory licences in order not 10 impede adequate protection of patent
rights.

5A.2 A compulsory lcence may fonly] be granted for the following purposes:

5A.2.1 To remedy an adjudicated violation of competition laws.
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To address, only during its existence. a [declared] national emergency.

On the grounds of the public interest concerning national securitv, or
critical peril to life of the general public or body thereof.

Where the exploitation of the patented invention is required by reason of
an overriding public interest, the possibility of exploitation of the patenied
invention by the government, or by third persons authorized by .

Where the invention claimed in a later patent cannot be expleited without
infringing an earlier patent, a compulsory licence may be given to the extent
necessary to avoid infringement of the patent, provided that the invention claimed
i the later patent involves an important technical advance in relation to the
invention claimed in the earlier patent or serves an entirely different purpose.

In the event [of failure to expleit the patented invention or that its exploitation]
[that the acts of manufacturing, seiling or importing of the patented product or
using oi’ the patented process and the performance of any of these acts regarding
the product obtained by the process] does not satisfy the [basic] needs of the local
market before the expiration of a period of four years from the date of the patent
application, or three years from the date of the grant of the patent, whichever
period expires last, funless legitimate reasons as viewed from Government's
regulation or normal commercial practices exist].

5A.3  Where the faw of a PARTY allows for the grant of compulsory licences, [such licences
shail be granted in a manner which minimises distortions of trade[. To this end] |and]]
the following provisions shall be respected:

wn
>
L8]

5A32

5A 33

SA34

5A.3.5

5A.3.6

A compulsory licence may only be granted after unsuccessful efforts have been
made by the applicant to negotiate a voluntary licence in line with normal
commercial practices with the right holder, [except in the case of a manifest
national emergency].

Compulsory iicences for non-working or insufficiency of working on the territory
of the granting authority shall not be granted if the right holder can show that the
tack or insufficiency of local working is justified by the existence of legal.
technical or commercial reasons.

The scope of a compuisory licence shall be limited to the precise extent necessary
for the purpose for which it was granted.

Compuisory licences shall be non-exclusive [and non-assignable except with that
part of the enterprise or goodwill which exploits such licence].

Compulsory licences shall be granied to permit manufacture for the local market
only.

Each case involving the possible grant of a compulsory licence shall be considered
on its individual merits.
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5A.3.7

5A38

5A.3.9

5A.3.10

Compulsory licences shall not require the transfer of know-how related to the
exploitation of the invention.

Any compulsory licence shalt be revoked when the circumstances which led to its
granting cease to exist and are unlikely to recur. subject to adequate protection of
the legitimate interests of the right holder and of the licensee. The continued
existence of these circumstances shail be reviewed upon request of the right
holder.

The payment of [an equitable remuneration to the right holder corresponding to
the economic value of the licence] [remunerzation to the right holder adequate to
compensate the right holder fully for the licence] [reasonable compensation to the
patentee] shall be required |, except for compulsory licences to remedy adjudicated
violations of competition law].

(See also point 2.1B(c))

Any decision relating to the grant and cominuation of compulsory licences
and the compensation provided therefor shall be subject 1o [judicial
review] [review by a distinct higher authority].

5B Nothing in this Agreement shall be construed to prevent any PARTY from taking any
action necessary: (i) for the working or use of a patent for governmental purposes; or
(1} where a patent has been granted for an invenuon capable of being used for the
preparation or production of food or medicine, for granting 1o any person applving for the
same a licence limited to the use of the invention for the purposes of the preparation or
production and distribution of food and medicines.

{See also point 2.1B(c) above and Section 8 below)
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ANNEX 3

Declarations made at the time of signature. adoption or ratification
of the Convention on Biological Diversity

Argenting
Declaration:

The Argentine Gavernment considers that this Convention represents a stop forward in
that it establishes among 1ts objectives the sustainable use of biological diversity. Likewise, the
definitions contained in Articte 2 and other provisions of the Convention indicate that the terms
"genetic resources”, "biological resources” and "biological material” do not include the human
genome. In accordance with the commituments entered into in the Convention, the Argentine
Nation will pass legislation on the conditions of access to biological resources and the ownership
of future rights and benefits from them. The Convention is fully consistent with the principles
established in the "Agreement on trade-related aspects of intellectual property rights”, including
trade in counterfeil goads, comained in the Final Act of the Uruguay Round of GATT.

Chiie

Declaration:

The Delegation of Chile wishes to state that its agreemen: to Article 22, on the
relationship with other international conventions, was based on a desire not to block the existing
consensus. although it would have preferred that the Article did not appear in this Convention.
The Government of Chile hopes that the coment and scope of this Articlie will be thoroughty
studied within the framework of the Conference of the Parties.

Colombia
Declaration:

A thorough review of the text we are adopting today by a consensus te which Colombia
was party reveals areas on which we must confirm and specify our position, with a view to
strengthening the Convention in the near future and making 1t more useful with respect to the
concerns of developing countries such as our own.

First. with respect 1o the principle laxd down in the third Article of the Convention, our
country shares its spirit but interprets the text to mean that no country shall be responsible for
activities carried out beyond the contro! of its Government, within its national jurisdiction, which
cause damage to the environment of other States or of areas beyond the limits of national
jurisdiction.

Secondly, our country welcomes the full recognition within the Convention of the
knowledge, innovations and practices of indigenous communities, but considers that such
communities must be fully guaranteed participation in the benefits arising from the use of such
knowledge. innovations and practices and not only that such participation should be encouraged,
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as the text of Convention rather weakly states. We therefore believe a future instrument under the
Convention should endeavour to improve on this point.

Furthermore, Colombia questions the inciusion in the Convention of an Article laying
down the relationship with other international treaties, since this matter falls under the Vienna
Convention on the Law of Treaties and also because the Article refers to another Jegal instrument
that has soll not entered into force.

Denmark, Finland. Sweden and Norwav

Declaration:

The Nordic countries stress that concept and idea of national action plans for the
conservation and sustainable use of biological diversity is an important implementation toot to
fulfil the obhigations under the Convention, Without strong national commitments, the Convention
will not achieve its objectives.

The Nordic countries would aiso like 1o stress the special obligations of developed
countries to contribute financially and technologically to enable developing countries to fulfil their
obligations under the Convention. The highly different socio-economic conditions and the
enormous differences in the amount of hiological diversity found in various countries, must be
taken into account, A fair internatonal burden sharing according to each country’s means and
needs is therefore absolutely crucial for the vltimate achievement of the objectives of the
Convention.

The Nordic countries will continue full participation in and contribution to the work for
conservation and sustainable use of biological diversity worldwide. The Nordic countries urge all
countries of the world to sign the Convention in Rio de Janeiro and to ratify it as soon as
possible,

European Community

Declaration:

Within their respective competence, the European Community and its Member States wish
1o reaffirm the importance they attach to transfers of technology and to biotechnology in order to
ensure the conservation and sustainable use of biological diversity. The compliance with
miellectuai property rights constitutes an essental element for the implementation of policies for
technology transfer and co-invesiment.

For the European Community and its member States, transfers of technology and access to
hiotechnology, as defined in the text of the Convention on Biological Diversity; will be carried
out in accordance with Article 16 of the said Convention and in compliance with the principles
and rules of protection of intellectual property, in particular multilateral and bilateral agreements
signed or negotiated by the Contracting Parties to this Convention.

The European Community and its Member States will encourage the use of the financial
mechanism established by the Convention 1o promote the voluntary transfer of intellectual
property rights held by European operators, in particular as regards the granting of licences,
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through normal commercial mechanisms and decisions. while ensuring adequate and effective
protection of property rights.

France

Upon ratification:
Declaration:

With reference to Article 3, that it interprets that Article as a guiding principle to be taken
into account in the implementation of the Convention;

The French Republic reaffirms its belief in the importance of the transfer of technology
and brotechnology in guaranteeing the protection and long-term utilization of biological diversity.
Respect for inteliectual property rights is an essential element of the implementation of policies for
technology transfer and co-investment.

The French Republic affirms that the transfer of technology and access to biotechnoiogy.
as defined in the Convention on Biological Diversity, will be implemented according to Article 16
of that Convention and with respect for the principles and rules concerning the protection of
iellectual property, including multilateral agreements signed or negotiated by the Contracting
Parties to the present Convention.

The French Republic will encourage recourse to the financial mechanism established by
the Convention for the purpose of promoting the voluntary transfer of intellectual property rights
under French ownership, infer alia, as regards the granting of licences. by traditional commercial
decisions and mechanisms while ensuring the appropriate and effective protection of property
rights,

With reference to Article 21, paragraph 1, the French Repubiic considers that the decision
taken periodically by the Conference of the Parties concerns the "amount of resources needed”
and thal no provision of the Convention authorizes the Conference of the Parties (o take decisions
concerning the amount, nature or frequency of the contributions from Parties to the Convention.

India

Declaration:

The Government of india is of the view that the issue of liability and compensation for
damage to biological diversity. referred to in Article 14, paragraph 2, of the Convention. is not a
priority area of work to be addressed by the Conference of the Parties. There is lack of clarity as
regards the subject matter and the scope of the studies referred to in that Article. It also believes
that the focus of the studies referred 10 and relating to liability and compensation should be on
subjects such as biotechnology products. the environmental impacis or effects of genetically
modified organisms, and acid rain.

As regards Article 22, paragraph 1. of the Convention, it is the clear understanding of the
Government of India that the reference to "any existing international agreement” means "any

existing international agreement compatible with the conservation and sustaipable use of biological
diversity".
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It is also the understanding of the Government of India that the "institutionat structure”
referred to in Article 39 of the Convention and the "mechanism” referred to in Article 21 are
identical. Moreover, the phrase "Provided that it has been fully restructured in accordance with
the requirements of Article 21" implies that for the Global Environment Facility to be the interim
institutional structure as per Article 39 would require that it shall (a) function under the authority
and guidance of, and be accourntable to. the Conference of the Parties; (b) operate within a
democraitc and transparent sysiem of governance: and (¢) have universal membership.

Malawi
Declaration:

Matawi will sign the convention on Biological Diversity because she strongly believes that
this instrument will save the ever-declining conservation and sustainable vtilization of biological
diversity. especially in the developing countnies. We feel that the mechanisms that have been
developed in the various articles of this Convention, namely, access 1o and transfer of relevant
technologies, provision of new and additional financial resources 10 developing countries. and fair
and equitable sharing of the benefits arising out of the utilization of genetic resources will achieve
the underlying aims of the Convention.

Malawi attaches great imporiance to the protection and sustainable use of all forms of
biological resources. We agree with the policy of involving the public in the protection of the
country's biological resources. especially those communities living near protected areas (nzuonal
parks and forest reserves) where a number of conservation economic activities have been initiated.

Malawi endorses the sovereign right of each State to exploit its own biological resources
in accordance with its policies. but each Contracting Party as a State has a responsibility for the
conservation and sustainable use of its biologiai resources.

Malavsia
Declaration:

My delegation wishes to state that the terms of transfer of technology referred to in
Article 16. paragraph 2, do not fully reflect the position of my country which requires that such
transfer should be specifically on concessional and preferential terms.

Our reservation on Article 39, on financial interim arrangements, are recorded in the draft
report of the sixth plenary meeting in document UNEP/Bio.Div/IN7-INC.5/L.1/Add.3 and reads as
follows:

“The Malaysian delegation always maintained that we do not see any role for the GEF in
this Convention. It has alwavs been our clear position that the Convention should have its
own specific funds, calied the Biological Diversity Fund. In view of that, we wish to
express our reservations in the strongest terms that the GEF has been accepted into the
draft Convention, even on an interim basis. As we ali know, in spite of our best efforts
and intentions, these interim measures have the habit of becoming permanent features.”
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While concurring with the consensus on Article 19 of the Convention dealing with
handling of bictechnology and distribution of its benefits, the delegation of Malaysia understands
the term "hving modified organisms” to mean "genetically modified organisms”.

Switzeriand

Upon signature:
Declaration:

The Swiss Government wishes 1o emphasize particulariy the progress made in establishing
standard terms for cooperation hetween States in a very important field: research activities and
activities for the transfer of technoelogy relevant 1o resources from third countries.

The important provisions in guestion create a platform for even closer cooperation with
public research bodies or institutions in Switzeriand and for the transfer of technologies available
to governmental or public bodies. particularly universities and various publicly-funded research
and development centres.

It is our understanding that genetic resources acquired under the procedure specified in
Article 15 and developed by privaie research institations will be the subject of programmes of
cooperatian. joint research and the transier of technology which will respect the principles and
rules for the protection of intellectual property,

These principles and rules are essential for research and private investment, in particular
in the latest technologies, such as modern biotechnology which requires substantial financial
outlays. On the basis of this interpretavion, the Swiss Government wishes to indicate that it is
ready. at the opportune time, 10 take the appropriate general policy measures, particularly under
Articles 16 and 19, with a view 1o promoting and encouraging cooperation, on a contractual basis,
between Swiss firms and the private firms and governmental bodies of other Contracting Parties.

With regard 1o financiul cooperation. Switzerland interprets the provisions of Articles 20
and 21 as fellows: the rescurces 1o be committed and the management systemn will have regard,
In an equitable manner, to the needs and mnterests of the developing countries and (o the
possibilities and interests of the developed countries,

Upon ratification:
Declaration:

Switzerland wishes to reaffirm the importance it attaches to transfers of technology and 10
biotechnology in order to ensure the conservation and sustainable use of biological diversity. The
compliance with intellectual property rights constitutes an essential element for the implementation
of policies for technology transfer and co-investment.

For Switzerland, transfers of iechnology and access to biotechnology. as defined in the
text of the Convention on Biological Diversity, will be carried out in accordance with Article 16
of the said Convention and in compliance with the principles and rules of protection of intellectual
property. in particular multilateral and bilateral agreememts signed or negotiated by the
Contracting Parties 1o this Convention.
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Swirzertand will encourage the use of the financial mechanism established by the
Convention to promote the voluntary transfer of intellectual property rights held by Swiss
operators. in parricular as regards the granting of licences, through normal commercial
mechanisms and decisions. while ensuring adequate and effective protection of property rights.

LUnited States of America

Declaration:

In signing the Final Act. the United States recognizes that this negotiation has drawn to a
close.

The United States strongly supports the conservation of biodiversity and. as is known. was
an original proponent of a convention on this important subject. We continue 10 view
international cooperation in this area as extremely desirable.

It is deepty regrettable 1o us that -- whether because of the haste with which we have
completed ocur work or the result of substantive disagreement -- & number of issues of serious
concern in the United States have not been adequately addressed in the course of this negotiation.
As a resuli, in our view, the text is seriously flawed in a number of important respects.

As a matter of substance. we find particularly unsatisfactory the text’s treatment of
intellectual property rights: finances. including, importantly, the rote of the Global Environment
Facility (GEF); technology transfer and biotechnology.

In addition. we are disappointed with the development of issues related to environmental
impact assessments. the legal reiationship between this Convention and other international
agreements, and the scope of obligations with respect to the marine environment.

Procedurally, we believe that the hasty and disjointed approach 1o the preparation of this
Convention has deprived delegations of the ability to consider the text as a whole before adoption.
Further, it has not resulted in a text that refiects well on the international treaty-making process in
the environmental field.



