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Decision VI/10/Annex1/2 of the Convention on Biolog Diversity regarding the development of the
Composite Report on the Status and Trends Regatmd<nowledge, Innovations and Practices of
Indigenous and Local Communities Relevant to thes@ovation and Sustainable Use of Biodiversity,
requested the "identification and assessment obunea and initiatives to protect, promote and ita¢d
the use of traditional knowledge", and "a mix opagpriate initiatives is emerging that can faciktéhe
revival and maintenance of traditional knowledgd aunltural practices relevant to the conservatiod a
sustainable use of biological diversity", includitng "establishment of traditional knowledge reayist.

This report examines 1.) The terminology surrougdime creation of traditional knowledge databases
(TKDBs) and the identification of traditional knovdge registers (TKRs) as one of several kinds of
TKDBSs; 2.) General benefits and harms that arisenftheir creation 3.) A functional classificatioor f
TKDBs; 4.) Issues raised by representatives ofgeglous and local communities; 5.) Examples from
national experiences and indigenous and local camtres for compiling TKDBs and principles drawn
from these.
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Leading conclusions are: 1.) TKDBs relevant to dmmservation and sustainable use of biological
diversity have diverse functions; 2.) The creatddfiTKDBs present positive and negative incentives t
indigenous and local communities, that have dematest ambivalence to their creation and
maintenance; 3.) The creation of TKRs for the pagsoof defensive publication of traditional knovged
as prior art for the preemption or invalidation pditents or the positive registration of traditional
knowledge rights have provided some promising amdestroubling experiences for indigenous and local
communities; 4.) TKBs, non-IPR-related TKRs andeotiKDBs are numerous and also present
conflicting incentives to and impacts on indigenocaisd local communities; 5.) The design and
implementation of TKDBs reflect numerous legal quudicy issues that should be addressed as part of
integrated measures for the development and promofitraditional knowledge databases relevanhé¢o t
goals of the Convention on Biological Diversity;daé.) The development of policy and law related to
TKDBs should be flexible, adaptable to the paricutircumstances of different indigenous and local
communities, based on a fundamental respect focubhmary laws and cultural integrity of indigeaou
and local communities, and be based on the primaipfree, prior informed consent (FPIC).

Preston Hardison
Tulalip Tribes of Washington and Indigenous Biodsity Information Network (IBIN)
November 5, 2005

I. Introduction

1. Decision VI/10/Annex1/2 of the Convention on Bgical Diversity regarding the development of the
Composite Report on the Status and Trends RegatdmdKnowledge, Innovations and Practices of
Indigenous and Local Communities Relevant to thesgovation and Sustainable Use of Biodiversity,
requested the "identification and assessment obunea and initiatives to protect, promote and itatd
the use of traditional knowledge", and "a mix opagpriate initiatives is emerging that can faciktahe
revival and maintenance of traditional knowledgd anltural practices relevant to the conservatiod a
sustainable use of biological diversity", includitng "establishment of traditional knowledge reayist.

Il. Database Terminology and Scope of the Review

2. There is some potential for confusion in intetjoig the scope of the review. The history of déstons

of "traditional knowledge registers" within the CB&fers to databases with diverse functidd®TE 1).

The World Intellectual Property Organization Intevgrnmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and FodklgVIPO GRTKF) generally uses "traditional
knowledge registers” to refer to 1. legal registensbled by statute; and 2. non-statutory databases
developed to address a legal issue, predominamtihé a. codification of traditional knowledgeassert
positive rights of ownership; b. preemption or reation of patents based on misappropriated tranditio
knowledge and genetic resources; and c. misappitapriof traditional cultural expressions.

3. In this paper, the phrase "traditional knowledigtabases" (TKBDs) is used to refer to any
compilations of traditional knowledge, regardle$sheir function. Because the mandate for the Aetic
8(j) review is to assess multiple factors relatedhie "revival and maintenance of traditiokabwledge
and cultural practices", this review interprets thandate to include databases with functions thiat f
outside of the narrower meaning of legal "registaddressing intellectual property or access amdtite
sharing (ABS) issues.

4. The phrase "traditional knowledge registers” IREKis restricted to traditional knowledge collens
that function as legal registers. These databasgisate in specific legislation to provide evidenior ,

/...
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inter alia, such as land claims, the demonstratibrprior art for patent reviews, the protection of
traditional knowledge under trade secrets law,raditional knowledge protection undeui generis
intellectual property law. These registers raigmificant issues of authority and legitimacy regagdhe
formal registration of traditional knowledge. Isswisejnter alia, concerning the existence of free prior
informed consent (FPIC) from indigenous and loaahmunities, how knowledge becomes registered
and validated, the ownership the data containg@rdatabases, and the locus of control over a¢oess
register information. Once compiled, databases Inealjnked to legal issues in administrative lawhlju
law, Constitutional law, and treaty law. For exaeptlatabases in some nations compiled at public
expense and information submitted to and maintalyethe government may be generally considered to
be part of the public domain. These issues wikkkglored more fully below.

5. The phrase "community traditional knowledge dases" (CTKDBS) is used to refer to compilations of
traditional knowledge into digital collections ofaterials such as videos, photographs, audio diggal
documents and textual descriptions of traditionabwdedge, practices, and languages. These are
compiled and managed by indigenous and local coritiegror representative organizations chosen by
them. These may have some features that are seitprilgployed in a legal context, particularly in
providing documentation of traditional use for laddmarcation, treaty negotiations, or traditional
resource claims, but their main function is to sesgmmunity aspirations.

6. The term "external traditional knowledge dataSagETKDBS) are databases externally created by
citizens, academics, museums, corporations, noefgmental organizations (NGOs), and inter-
governmental organizations (IGOs), among othergs&hdatabases have a diversity of properties and
functions. They may or may not be compiled with gagticipation and free, prior informed consent of
indigenous and local communities. They may be ctatiphs of historical materials, or be continually
updated with new information. They may be compilesugh formal agreements with indigenous and
local communities that detail conditions of accasd use, or they may largely consist of information
claimed to be in the public domain. Some may haeeintent of providing positive legal protectiorr fo
traditional knowledge, or evidence of prior art the purposes of patent review or revocation. T t
distinguishing features of such TKDBs are that tleg not directly compiled and controlled by
indigenous and local communities, and they aredivettly linked to enabling and supporting legisiat

at the national and international level.

7. The review will cover all three categories @iditional knowledge databases: traditional knowdedg
registers (TKRs); community traditional knowledgabases (CTKDBs) and external traditional
knowledge databases (ETKDBS).

lll. Further Terminological Issues, Cosmovisionmdigenous and Local Communities and TKDBs

8. Indigenous and local communities often rely oal deritage, and their distinct customs, iderdijtie
minority status and self-identification are oftesed to distinguish them from other citizens in oaei
and international lawNOTE 2). In framing this review of cases for the use rafditional knowledge
databases to protect, preserve and promote thel&dgevof indigenous and local communities relevant
for the conservation and sustainable use of biolgiiversity, it should be borne in mind that #es
communities may diverge significantly from one dmstand from the larger society in their concepts
related to the compilation and functions of TKDBs.

9. Many discussions concerning TKRs have beeneeltd discussions of access and benefit sharing
(ABS) arrangements under Article 15 of the Convantand related work by the World Intellectual
Property Organization Intergovernmental Committee liatellectual Property and Genetic Resources,
Traditional Knowledge and Folklore (WIPO GRTKINQ@TE 3), which treat knowledge and resources as
secular. Representatives of indigenous and locanuanities have expressed continuing unease in the
use of many common dichotomies and concepts ustdege discussions, such as the terms "resources",

/...
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"property”, "property rights", "intangible propettypublic domain" and other termBIQTE 4). As these
terms are related to the functions of TKDBs, theydiscussed below.

10. Some TKDB issues revolve the recognition amapsaqyive to the customary law of indigenous and
local communities Note 5). For many, traditional knowledge is holistic, exdded in a cosmology
regulated by customary laws grounded in spiritidielis. Mussolini Harvey, an Australian Aboriginad,
responding to a question about the Dreamings,ribestral beings that brought about creation, says:

"This is a hard question, because Dreaming is b/ fieig thing for Aboriginal people. In
our language, Yanuwa, we call the Dreaming Yijame Dreamings made our Law or
narnu-Yuwa.This Law is the way we live, or rulegisTLaw is our ceremonies, our
songs, our stories; all of these things came fitoerOreaming. One thing that | can tell
you though is that our Law is not like European hakich is always changing - new
government, new laws; but our Law cannot changejidi@ot make it. The Law was
made by the Dreamings many, many years ago and giveur ancestors and they gave
it to us." (Note 6)

11. One common distinction in the Convention andrétated inter-governmental process is that
"tangibles" (such as genetic "resources") can pars¢ed from the "intangible" knowledge about those
resources. The "intangible" knowledge is considet®de an informative token that has potential
intellectual or economic value to others, but istgelf inert. Indigenous and local communities ro
universally view their biological cultural heritage alienable "resources”, but more commonly believ
them to be part of a sacred heritage that is réguilay customary law that specifies the limits tof i
acceptable uses. Biological cultural heritage ressmi are more closely associated to concepts of
guardianship and kinship rather than alienable gntgpand resources. TKDBs are not simple receptacle
of inert knowledge, but the information storedhiern may be thought to be alive, possessing agerty a
power, and bound to the "tangible" objects and ddibey represent as an undivided aspect of a living
universe. The National Library of New Zealand, édeaample, notes:

"The National Library is a guardian of New Zealandbcumentary heritage, of taonga or
treasures, which have been collected through peeshibbnation or deposit. The Library
acknowledges that taonga have mauri, a livingtspirat connects a physical object to the
kinship group involved in its creation. The masrinstilled in an item on its creation. It
remains an active part of it and links tipuna orestors to descent groups. This concept of
guardianship is held parallel to, and in additionconventional legislation and intellectual
property systems. Guardians take on the respoitgitailprotect and preserve the physical
objects as well as their integrity and significafmefuture, present and past generations."
(Note 7).

12. The concepts of "property rights" and "publmndin”, common in discussions of TKRs serving
intellectual property (IP) and sui generis legalaswes, are also problematic under customary law
concepts Note 8). Property and ownership are multidimensional epitg that do not correspond to the
dichotomous owned/public domain distinction. Inaigas and local communities differ widely in the
details of their property concepts, and there gséesns of private, family, clan, hereditary, caliee and
other forms of exclusive access to knowledge artural heritage that may resemble non-traditional
concepts of ownership and alienability. But evererghknowledge and cultural heritage may be gifted,
traded or sold, these transactions are not gewecalhceived as simple and irrevocable property
transactions. The transactions are part of a né&tvedrrelationships that involves respect for the
obligations of the transaction, guardianship oviee tknowledge or cultural heritage exchanged,
reciprocity for the exchange, and appropriate usthe things exchangedfte 9). Continued use and
ownership of exchanged knowledge and cultural &geitis dependent on the continual renewal of these
relationships and fulfillment of obligations.
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Rights to gift, trade or sell are themselves ctlety determined, and the collective heritage aghale

is generally considered to be inalienable. The leggun of the use of cultural heritage is believed
originate from sources of traditional cosmovisiomieth are eternally an inalienable component of
cultural heritage and this cosmological regulatisrreflected in customary law (aboriginal law) and
derived indigenous and local community law. Knowgledr cultural heritage that is shared openly may
not be intended for exchange, as when a tribal meemibngs a family song in public without transfegi

a right to perform the song to others. Knowledgeutural heritage that is shared openly for exgean
and use by others is still often believed to baul#gd by cosmological forces and obligations &séh
forces expressed in customary law, and thus desardbrm to non-traditional concepts of the "public
domain” that allow for free and unfettered usetg 10).

13. The concept of "protection” has various meamingdiscussions related to traditional knowledgd a
TKDBs, and some of these have conflicting goals iamglementation measures. "Protection” has been
used, inter alia, to refer to:

a. Protection as a part of the "common heritageunfiankind": traditional knowledge forms a part lué t
global cultural heritage, and should be protectmdtiie common good as part of the global "cultural
commons";

b. Protection from extinction: traditional knowlezlis in danger of extinction, and so should be nebemh
and transmitted to others so that the knowledgetitost;

c. Protection for local cultural memory: traditibkaowledge is in danger of extinction, and so stidne
recorded for the exclusive use of indigenous awdllcommunities and reinforcement of the continued
transmission of knowledge between generations;

d. Protection from privatization and unjust enrigmn traditional knowledge is being misappropriated
into corporate monopolies through copyrights, tradks, patents and other intellectual property
mechanisms, and TKRs can be used for defensivegtian to place traditional knowledge in the public
domain to prevent privatization;

e. Protection for access and benefit sharing: TE&sbe used for positive protection to assert sidit
benefit sharing through existing intellectual pnapénstruments such as trade secrets law, or tireui
generis protections;

f. Protection from unauthorized use: indigenous kedl communities often claim inalienable rights t
their traditional knowledge and cultural patrimomayd these positive rights are affirmed in a nundfer
nations,inter alia, through Constitutional declarations, judicial ieav, treaty provisions and executive
orders. In other nations, rights to control acdesge been granted through similar mechanisms. th bo
cases indigenous and local communities seek a tagbontrol access to their knowledge and resources
through free, prior informed consent (FPIC) and tigit to have their customary and derived laws
regulating access recognized by foreign legal gict®ons, both nationally and internationally.

14. Each of these meanings for "protection" hadglications for the design and legal interpretatidn o
traditional knowledge databases in a domestic goni&KDBs differ in:

a. The status of what is being protected: regulatetkr customary law; intellectual property lawtto
public domain;

b. The duration of protections: protected indeéilyitunder customary law; protected indefinitely end
intellectual property law through mechanisms suehengraphic indications or trademarks; temporarily

/...
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protected with an expiry on the protection uporséapf an intellectual property right; protected ema
sui generis form of protection;

c. Mode of TKDB access: open access; exclusivesaccegistered access.

d. Mode of use: Requiring FPIC; open to unfetteusg in the public domain; open only to non-
monopolistic but potentially commercial use; opeydo non-commercial uses; reserved for exclusive
use by indigenous and local communities, proteatetkr customary law;

e. Mode of benefit sharing: Requiring the equitadflaring of benefits with rights to FPIC; requiriting
equitable sharing of benefits but not requiring@Ruch as through a system of domaine public gayan
or liability regimes; not requiring FPIC or benefftaring) Note 6).

15. The foregoing section illustrates that the tio@aof TKDBs engages many complex issues regarding
the definition of terms, conflicts between the apts of indigenous and local communities and non-
traditional concepts applied to traditional knowged and a range of sometimes conflicting goals and
measures for implementing TKBs, TKRs and TKDBs. Tiegt section examines influences of history,

the legal status of traditional knowledge holddle legal status of traditional knowledge, and the
contexts in which traditional knowledge databasesiaployed.

IV. Legal Status of Traditional Knowledge Holdefsaditional Knowledge and the Context of TKDBs

16. States differ considerably in their historiesd anternal classifications of indigenous and local
communities, and these differences can affect géag@proaches to the design of TKDBs. These issues
have been a matter of intense discussion withirUthiged Nations system for decades, and are clyrent
unresolved, and have led to the establishment eflithited Nations Permanent Forum on Indigenous
Issues that recognizes that indigenous peoplegmir&tates with a distinct set of issues not adetua
addressed under international human rights laws.

17. National systems can roughly be divided intlegestates and non-settler states. In settl¢estéhere
were clear episodes of colonization in which adesi population could be distinguished from a non-
resident population. Many of these states in thiegens (e.g. Australia, New Zealand, Latin America
North America) have developed Constitutional, statuand policy recognition of the distinct statfs
indigenous peoples. Relations with indigenous conitims have been judicially interpreted under the
Law of Nations, and a number of states have eilmred treaties with aboriginal peoples or othegwis
recognized the existence of prior rights inheringnf aboriginal governance and self-determination.
While these states generally claim "plenary pove€r aboriginal peoples, they have recognized @sgre
of indigenous sovereignty and self-determinatiomalienable rights to resources, cultural heritdgegs
and traditional knowledge. In these states, rigires defined primarily by treaty status or histdrica
continuity with pre-settlement peoples.

18. The situation is complex in many non-settlates. Indigenous and local communities may share a
common history with other ethnic groups that alas@enlong, continual occupancy of the lands. In the
history of the negotiations of the CBD, the phraedigenous and local communities" was construated
part to allow for negotiations to move foreword whansensus could not be reached over the use of th
singular concept of “indigenous communitie®lot{e 8). Because status is not as clearly defined by
aboriginality, the rights of indigenous and locatamunities are more often defined by self-ideriticn

as indigenous; possession of a common historyukagey culture, and uses regulated by customary laws
that are distinct from national cultures; possassiba common land; exclusion or marginalizatioonir
political decision-making; and claims for colle@iand national rights that are not recognized @i thy
dominant and governing group(s) of the state. @é¢h self-identification is generally considered&o
central. Note 9). The longer histories of knowledge exchange aimd fesource use, and shared histories

/...
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of dominant and marginalized groups have contribtitedifferences in attitudes towards the sharifig o
traditional knowledge and its status in the pulibenain Note 10).

19. The duration and intensity of contact also uefices the expressed needs and goals for the
development of TKDBs. In remote indigenous and llammmunities with little contact with national
cultures, traditional knowledge may be relativetyact and held mostly within groups. A defensive
knowledge publication regime or knowledge bankiagthe protection of traditional knowledge is not
needed by these groups, and knowledge sharing otayena major goal. In areas where populations are
denser, attitudes towards sharing may also be dhiaypé¢he interacting cultures. In dense rural sgfi
where indigenous and local communities are in ctom#act with rural poor that share many values in
common, there may be a high degree of reciprogity @pen attitudes towards sharing knowledge and
innovations for mutual development. In areas whmdgyenous and local communities are surrounded by
dissimilar communities, as is common in some ge#kxieties, lack of shared values, respect and
reciprocity has supported arguments for greatetroband security over knowledge and cultural taeyét
(Note 11).

20. A further dimension that varies among indigenand local communities is the geographical scope
and geographical location of knowledge and culthegitage protections measures. TKDBs have been
developed to address cultural heritage and assdctaaditional knowledge that occurs wholly within
traditional territories and may be held and cotgblvholly within the communities themselves. TKDBs
have also been applied in situations where indigerand local communities have usufruct and other
rights on lands shared with other groups, suchuesing, fishing, gathering and agricultural areas o
ancestral domains, common lands, public lands,;sarluand accustomed stations. Where resources are
not exclusive, there are often more demands fasrimétion sharing for joint decision making, the
fulfillment of administrative law requirements, anther "cross-border" communications that may place
conflicting demands on the TKDBs and provoke custgntaw disputes.

21. Indigenous and local community members have rdpeatedly referred to the differences between
rights holders and stakeholders, and this debatelesant to the TKDBs. It has been previously dote
(Note 11) that states differ in the status they accorchtbgenous and local communities and their rights
to cultural heritage and traditional knowledge.tRdirthe debate lays in the interpretation of thbjsct
matter of the concept “indigenous and local comtiesii In the negotiations of the CBD, many
delegates believed "local communities" referredctommunities that met the definition of being
indigenous under established and evolving UnitetioNa definitions such as ILO 169 or the United
Nations Draft Declaration on the Rights of Indigead’eople$Note 12).

22. The concept has been expanded and contractistiumssions by delegates to the CBD over the years
and has yet to be explicitly interpreted in a decidy the Parties. The concept has also bee adityyte
the WIPO Intergovernmental Committee on IntellectBeoperty and Genetic Resources, Traditional
Knowledge and Folklore (GRTKF), where in discussi@inhas applied to indigenous peoples to ethnic
groups to non-ethnic sub-populations with highlffedentiated local knowledge (e.g. wine growers).

23. The conflation of rights holders with stakeflsklis significant in measures for the promotion of
TKDBs. In national and international copyright lafey example, there is a principle of balance and
proportionality for allocating rights to users gmducers of knowledge and is captured in concgyth

as "fair use", "fair dealing" and in the idea/exgsien dichotomy that holds that while particular
expressions may be copyrighted, ideas are in thdicodomain. Such balancing and proportionality
would be considered inappropriate when appliechmatedge held in sovereigntiNéte 13). Copyrights
and patents are grants of privileges that can lb@nbed among stakeholders, while prior rights are
recognized, not granted, by states.
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24. Many of these issues are actively being adddesy the United Nations Permanent Forum on
Indigenous Issues, and the United Nations Commmissio Human Rights, Sub-Commission on the
Promotion and Protection of Human Rights, Workingop on Indigenous Populations has
commissioned a Special Rapporteur to discuss avelajeprinciples on the Protection of the Heritafe
Indigenous Peoples (1993, 1995); Indigenous Peapl@ their Relationship to Land (2001); and
Indigenous Peoples’ Permanent Sovereignty overrdlaResources (2003N6te 14). In addition, the
Working Group on has developed the Draft Declamatia the Rights of Indigenous Peoples which has
been under consideration by the United Nations nezrgbvernments since 1994. While this Declaration
is still under discussion, and obstacles remainbfuth states and indigenous peoples, there renaains
strong level of support by many parties and amadggenous peoples for elements of self-determinatio
and ownership rights over traditional knowledge anltural heritageNote 15).

25. Other commentators have offered utilitarianocaots arguing that even if entitlements were
acknowledged or granted by states for indigenodd@sal communities over their traditional knowledg
and resources, an intellectual property rights @ggn to access and benefit sharing will provide
appropriate incentives for research and developmeamd whether they are effective instruments for
benefit sharingNote 16). Under these accounts, natural rights accoustsuiments for managing access
and benefit sharing should be guided by concemalfocative efficiency and their impacts on inntioa
incentives. Undisclosed traditional medicinal knedde, for example, might be served by using
confidential registers protected under trade setaet while disclosed knowledge that would be
economically indefensible could be compiled intblpuregisters for the purpose of patent protection

26. In summary, the justification, degree and faftegal recognition given to the traditional knedbe

of indigenous and local communities varies amongiona and regions. Indigenous and local
communities have differing views on the status lofirt traditional knowledge and cultural heritage
between the poles of the public domain and stromgeoship and control rights. National and
international laws and soft-law regimes recognifetnces in the legal basis for rights of indiges
and non-indigenous communities. A number of stegesgnize prior indigenous rights to ownership and
control of traditional knowledge and cultural hagé and the validity of customary law in decisions
regarding their use. The developing internatiomglime on indigenous peoples recognizes degrees of
prior and inalienable rights and also recognizesftince of customary law. The Conference of theigmr

of the CBD have recognized the need to incorparagtomary law elements into information generated
in cultural impact assessments and their role &snpal core elements in the developmenswfgeneris
systems for the protection of traditional knowledigmovations and practices, and as a possibleegiem
in the development of access and benefit sharigignes (Note 16).

27. Traditional knowledge compiled into databasegphrticular purposes represents the aggregatian o
large number of decisions about the legal definitod status of knowledge holders, the statusgbtgi

in the knowledge, interpretations of the obligatiorobtain and scope of free prior informed consend
theories of how conflicts of customary law with inaal and international law should be resolved. The
status of traditional knowledge has been a coraufedn discussions at the World Trade Organization
(WTO) on TRIPS Article 27.3(B) and the relationsbigtween the TRIPS Agreement and the CBD, and
the Protection of Traditional Knowledge and Folklopursuant to the Doha Ministerial Declaration
Articles 12 and 19. Member states of the WTO hafferdd significantly over the appropriatenesstu t
use of TKRs for use in prior arts determinatiohs, $tatus of oral knowledge as a form of evidemas p
art, and the degree to which traditional knowlelgklers are required to adjust their practicesrtwige
evidence under existing WTO rules versus the extemthich changes in the rules of the WTO aud
generis measures are required, either as an obligati@nact of comity, to respond to the customs and
expectations of indigenous and local communitMsté¢ 17). A number of reviewers have noted these
features, and have suggested that measures fdevledopment of traditional knowledge databasesldhou
be flexible, adaptive, and mindful of indigenoustamary law and the right to give free, prior imfad
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consent for the development of TKDBs incorporatinaditional knowledge or related to traditional
cultural heritageNote 18).

V. Functions and Examples of Traditional Knowledptabases

28. Traditional knowledge databases have been iteiinpm a wide number of contexts for many
purposes. Most attention in the CBD has been pattid role of TKDBs in aiding in access and benefit
sharing (ABS) arrangements, although their potemtike in implementing the Akwé: Kon Voluntary
Guidelines has also been notétbie 24). Most analyses of TKDBs have analyzed nationiéiaiives to
create registry systems for defensive protectioraditional knowledge (the publishing of traditédn
knowledge either already in the public domain othvthe aim of placing traditional knowledge in the
public domain to prevent or revoke inappropriateepes) or positive protection (create evidence taat

be used to provide evidence of ownership). Indigen@nd local communities have expressed
ambivalence towards these initiatives, as will Iseussed belowNote 25).

29. TKDBs have been developed by indigenous anal loemmunities themselves, by non-community
individuals and organizations with and without tinee, prior informed consent of the communities.
While the 2010 Targets of the CBD and the crossr@uprograms of work currently focus on traditibna
knowledge for impact assessment and access ardfitbsimaring (ABS) arrangements, the COP has
referred to other uses of traditional knowledgeabases provide benefits for the preservation, gtiotg
promotion and sustainable use of traditional knoyée

Community Traditional Knowledge Databases (CTKBS)

30. CTKBs are developed by indigenous and localroonities for their own internal use: A growing
number of indigenous and local communities are ldgireg digital information management systems for
their own purposes, that include, inter alia: 19veynment: planning; 2). community education; 3).
knowledge archiving and caretaking; 4). revitalmat of traditional practices; 5). Revitalization of
traditional languages. These databases may be esianpd open or multileveled with security that
manages levels of access to information storedvéndatabases. The use of traditional languages in a
number of these systems provides further secugginat casual misappropriation, and has helped to
revitalize language directly related to the conaion and sustainable use of biodiversity. The Ty

be text-based, or manage access to digital pheitso segments, transcripts or interviews with edde
community documents, and other digital informatibmks to video presentations of knowledge and
practices by elders has allowed some of theseteegito bridge oral traditions with moderrn teclogyl

to help connect youth to traditions in decline. Macommunities are linking the information to
geographic information systems (GIS) in order topntlae distribution of traditional knowledge and
cultural heritage within their territories. In soronases these databases are built with little oyetsin
other cases, the creation of TKBs is accompaniedhiey development of formal tribal policy and
protocols using customary or derived community lang capacity-building measures. Examples include
the Kaska Traditional Knowledge Network (KTKN) ofitish Columbia, Canada and the Tulalip Tribes
of Washington, United Statell¢te 26).

26. The development of CTKDBs for the internal baseof indigenous and local communities has
contributed to the development of communication lamalvledge exchange between indigenous and local
communities (the development of community-to-comityunetworks or C2Ns). Many of these networks
have developed around new media and technologs & GIS. While these networks usually do not
exchange primary information on traditional knovgegdthey have provided significant benefits for the
protection, preservation and promotion of traditibknowledge and cultural heritage for communities
directly through the sharing of technology to recand manage traditional knowledge, and indirelayly
helping networks of indigenous and local commusit® better protect and restore their traditionablks
and culturally important plants and anima¥oie 27).
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External Traditional Knowledge Databases (ETKDBS)

27. ETKDBs comprise the largest class of traditidmowledge databases. These databases have many
functions, and although many are compiled withaime of aiding access and benefit sharing, theyate
bound directly to any enabling legislation that mops their purposes. Many EKTBs were compiled by
scientists for academic research in ethnobiolotynabotany or ethnozoology initiated before the CBD
came into force. Others have been compiled by maltior international development agencies involved
in public health management, agricultural productaad rural technology development.

Development Agenda-based ETKDBs

38. A large number of traditional knowledge dat@&sasave been created to serve the needs of sim¢aina
development, poverty alleviation, food security amdblic health, including the use of traditional

knowledge in the global fight against HIV/AIDs. émtgovernmental initiatives include the World Bank

Database of Indigenous Knowledge and Practiced)tiied Nations Educational, Scientific and Cultura

Organization (UNESCO) Database Prototype on Tauhli Knowledge and Technigques to Combat
Desertification; and the World Health OrganizatiGuidelines on Good Agricultural and Collection

Practices (GACP) for Medicinal Plantlldte 28).. UNESCO has published a set of guidelines ot bes
practices for traditional knowledge that is largeésed on the development approddbté 28).

39. Private initiatives, many supported by interal aid include the Tanzania Indigenous Knowledge
Database (TIKD) of the Tanzania Sustainable Devetyg Gateway; the Korean Traditional Knowledge
Database (TradiMed); the Encyclopedia of Indian Idiedl Plants and the Caribbean Pharmacopceia, a
UNEP-GEF/IDRC funded initiative of the TraditionKihowledge of the Use of Medicinal Plants in
Central America and the Caribbean (TRAMINcte 29).

40. A number of these databases have no indicafiblow the databases were compiled, whether or not
indigenous and local communities were consultedhamt given FPIC for the global dissemination of
traditional knowledge or whether this use is ddria from traditional knowledge documented in
development projects. The websites do not contcokss to the databases, or generally discuss the
sensitivity of acquiring traditional knowledge, potial conflicts with customary law, benefit sharior
other elements of asui generis knowledge protection regime reflected in COP denis
UNEP/CBD/COP/7/21/V1I/16/H. The function of bothes, and of an accompanying book derived from
the World Bank database, is to "enhance sharingd&ssmination of IK information, experiences and
practices", without mention of FPIC or the ethi€®enefiit sharing.

41. The World Health Organization Guidelines on &daricultural and Collection Practices (GACP)
for Medicinal Plants focus on the technologiesrf@amaging medicinal plant and agricultural colleasio
but these collections have the purpose of deriplagt products and generating knowledge for trawél
knowledge databases. A mention is made of the CBinB>uidelines on Access and Benefit Sharing in
a single paragraph, but no detailed guidelines raference to more detailed guidelines is given.
UNESCO activities are often guided by principleBected in the UNESCO Charter and the Universal
Declaration on Cultural Diversity (2001) that emgpizas the values of cultural diffusion, innovatemd
creativity (Note 28). The Korean Traditional Knowledge Database (Tvimt) is available through a pay-
for-view, and it is unclear how the information ®raditional Korean Medicine and Traditional Chinese
Medicine was compiled, whether FPIC was requireslatained for the knowledge, and whether any
benefits are shared with source communities foemae generated from purchased access to the
databases.

42. These comments are not intended to disparagge timitiatives, which aim to achieve significant
public goods to national and international socgtend are major goalsjter alia, of the Millennium

/...



UNEP/CBD/WGB8J/4/INF/9
Page 13

Development Goals (MDGs)(2002) and the Doha Detitard2001). Rather than relying on intellectual
property rights, these initiatives focus on papi@tory community-development initiatives that stien
economies while building local capacity to managel sustainably use biodiversity. However, the
examples illustrate that a significant segment afadases being developed that are not necessarily
harmonized with principles contained in the Bonridélines and related decisions of the Convention on
Biological Diversity in relation to the prior infored consent of indigenous and local communitieg Th
relationships between the CBD and the regimes &dsdcwith the development agenda related to the
compilation and dissemination of traditional knogdde is a policy challenge that has not been well-
explored Note 30).

43. Particular concern has been expressed by mpetives of indigenous and local communities on
potential conflicts of interest in the Internatibriereaty on Plant Genetic Resources for Food and
Agriculture (ITPGRFA) Note 31). Article 13(a) on the exchange of information asnechanism for
multilateral benefit sharing and Article 17 on @lobal Information System on Plant Genetic Resaurce
for Food and Agriculture promote the open exchasfgaformation as a major form of benefit shariig,
cooperation with the Clearinghouse Mechanism of @@D. The concern of indigenous and local
communities is that these information systems & konsistent with Article 9 provisions on Farmers
Rights. The interpretation of the meaning of "petitsh" for traditional knowledge in ITPGRFA 9.2(a)
involves the same equivocations in meaning preWodiscussed (c.f. para. 14). While many indigenous
and local communities have expressed support Bisged exchange and access rights in the "common
heritage" approach to PGRFAs, they have also egpdesoncerns over biotechnological privatization of
the knowledge and resources provided in an opeersysn their ability to control unacceptable usés
them, and in mechanisms to ensure equitable llisitons of the benefits arising from the open exrgaa

of information and plant genetic resources.

44. The Honeybee Network and the Peoples' BiodiyaRegisters of India are two initiatives compgin
TKDBs and incorporate sustainable development aggendthin the framework of the CBIN6te 31).

45. The Honeybee Network was established in tleel880s by Anil Gupta and now administered by the
Society for Research Initiatives for Sustainablehfmlogies SRISTI), based around the core prin@ple
the "cross-pollination" or distribution of local agsroots innovations. Among its many partners, the
Honeybee Network includes the National Innovatiaurdation (NIF) of the Indian Department of
Science and Technology, and the Gujarat Grassrimoisvations Augmentation Network (GIAN).
Earlier work focused on the documentation and digsation of grassroots innovations in order to
promote community economic development and welidpei Working with the NIF, the Honeybee
Network has developed a two-stage prior informeaiseat (PIC) agreement, the first stage allowing the
National Innovation Foundation to share the inniovest and combine them with other innovations. If a
potential commercial application of the innovatidesdeveloped, the NIF then enters into a benefit-
sharing agreement with the knowledge holders aethjsowered to negotiate on their behalf.

46. General provisions for benefit sharing are jpled for in Clause 20 of the Indian National Bidkzg
Diversity Act (2002) Note 32). The NIF has established negotiable benefit-algaguidelines that give
innovators 35%, the innovator's community 15%, mmovation trust fund 20%, researchers 15% and
administrative overheads 15%. The limitations o thpproach are that commercialization of the
knowledge held in the ETKDBs has created only mbdesnomic returns for communities, and the
property rights in the knowledge in the databasesoit currently supported in Indian or internationa
intellectual property law under existing propertights or a sui generis traditional knowledge or
traditional knowledge database regime

47. The National Innovation Foundation and the iybee Network have developed a National Register
of Grassroots Innovations and Traditional Knowledged promote the adoption of the model
internationally as a model for a database triNstd€ 33). The main advantages of such a register are: a.

/...
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Provision of evidence of prior art for patent rawée b. Provide evidence for collective rights to
innovations should such rights be recognized bional or international law; and 3. Efficient medns
which local grassroots innovators and entrepreneamsconnect with investors. The database is dlaila
on the Internet accompanied by a prior informedseothform. The form raises one major concern in the
compilation of such databases in determining attthtwr give consent and standards to assess whether
not consent has been obtain&tbtle 34). The form does provide an option to add informatinto the
ETKDB without making it open to sharing. Unlike &dical consent form, the on-line PIC form contains
no security to ensure the authority of individuateking submissions on behalf of themselves or
communities, no in-depth discussion of the potédienefits and harms that disclosure of traditional
knowledge and innovations might entail, and norefee to alternatives other than disclosure.

48. More general concerns have been raised overtiass that individual innovations based on
traditional knowledge are the property of the inmovs. There is also a reliance on existing disbne
concerning the public domain and intellectual propeights that has been contested by a number of
indigenous and local communitiesf( para. 12). The database combine the knowledge of both local
communities and indigenous communities, and intenal adoption of the existing model would be
inadequate to the extent national and internatitamlrecognizes different bundles of rights asdecia
with the knowledge and resources of these groups. Wide global diversity of indigenous and local
communities and differences in historical expergsnand cultural beliefs also leaves the acceptyloii
such a global database in doubt. Many indigenodsl@al communities have rejected and resisted the
development of any TKDBs not directly under theintrol (Note 35).

49. People's Biodiversity Registers (PBRs) werBait@d in India in 1995 by several non-governmental
organizations and scientists who wanted to "(apstpa decentralised system of management of datura
resources, as well as (b) help organise equitdtdargy of benefits flowing from commercial utiligat

of biodiversity resources and knowledge of theiesls(Gadgil, 2000 ote 36). Because these are not
legal registers, for the purposes of this papey thee examples of external traditional knowledge
databases). The PBRs have been implemented indusdf communities in seven States of India, and
have provided a number of positive benefits fortipgrating communities, primarily by revitalizing
indigenous and local community awareness and sugporithe value of their traditional knowledge,
contributing to the maintenance of their traditichat that were previously largely ignored by State
authorities (Anuradha et aNote 36). There have been some significant differencesngmegions in the
implementation of PBRs from multiple factors. Sgaite India differ in their recognition of resourtnre
rights over customary resources, and in the adimiiige and legal support given to the developnoént
PBRs. A set of general guidelines for the develapgmef PBRs was released in 2005, so that
implementation has been influenced by the instihgl norms of the implementing organizations that
have varied in their approaches to access andibshafing and prior informed consent, and by aaltu
and environmental differences among the user gragopting PBRs. Many of the main proponents
believe that benefit sharing should not come frowhividual or collective property rights, but that h
traditional knowledge should be disseminated anchmercialized, with benefits flowing from the
National Biodiversity Fund. Other communities colimgj ETKDBs make a distinction between
widespread knowledge and specialized or secret kuge, and make distinctions in the knowledge
recorded depending on its status (e.g. knowledgeuoheric as an antiseptic, widespread among
communities, might be recorded in detail while $alist knowledge of snakebites would only be
indicated as being held by a specified individual).

Currently, Access and Benefit sharing arrangemeniadia are handled by the National Biodiversity
Authority under the National Biodiversity Act (200Z here are sixteen representatives on the Ndtiona
Biodiversity Authority, mostly government officialgncluding the Ministry of Tribal Affairs), eminén
persons, scientists, industrialists and holderskmdwledge Note 37). The National Biodiversity
Authority is charged with regulating the transfémbalogical resources and knowledge, and of enguri
that
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"the terms and conditions subject to which apprdsafjranted secures equitable sharing of benefits
arising out of the use of accessed biological ress) their byproducts, innovations and practices
associated with their use and applications and leuye relating thereto in accordance with mutually
agreed terms and conditions between the persoriaggbr such approval, local bodies concerned and
the benefit claimers." The National BiodiversityllBalso sets up State Biodiversity Boards and
Biodiversity Management Committees for state andallobiodiversity management decisions and
respective State and Local Biodiversity Funds. @rap.4 on the Regulation of Access to Biological
Diversity, states: "No person shall, without thepous approval of the National Biodiversity Auttpr
transfer the results of any research relating # lasinlogical resources occurring in, or obtaineondy
India for monetary consideration or otherwise ty aerson who is not a citizen of India or citizein o
India who is nonresident . . . or a body corporate or organizatmmch Is not registered or
incorpo-rated in India or which has any nbrdian participation in its share capital or mamagat." The
power of the National Biodiversity Authority to nelgte the transfer of biological resource or knalgke

is addressed in NBA.V.20(1) and (2):

"(1) No person who has been granted approval uselgtion 19 shall transfer any biological resounce o
knowledge associated thereto which is the subjettemof the said approval except with the perrarssi
of the National Biodiversity Authority.

(2) Any person who intends to transfer any biolagiesource or knowledge associated thereto referre
to in subsection (1) shall make an application in such famd in such manner as may be prescribed to
the National Biodiversity Authority."

Significant questions remain as to who owns therinfition contained in the databases, and how access
to the knowledge contained in them will be con#&dll Most of the PBRs are held by academic
institutions and NGOs, and not by the communitiesrtselves. As Anuradha et al. note:

"At the same time, there is concern about thetfadtbiodiversity registers may have the effegblating
knowledge hitherto regarded as “secret” by comnmesin the public domain, and that once this isejon
it would be an invitation for corporate and reshairterests to freely use the knowledge available i
them. Concern has also been expressed regardifegtiesacuum with regard to biodiversity registédtrs
is feared that documentation without a clear legablution of control over the information couldvba
potentially serious consequencedNbt{e 36).

The comments above were addressed to the DrafomdtiBiodiversity Bill and the process of its
creation. The decision-making authority over ttansfer of traditional knowledge related to biodsisr

is now strongly vested in the National Biodiversitythority, and this law is too new to have transea

its experiences in national reports. The Natioriatl®ersity Act did not incorporate the languagepabr
informed consent, and does not refer specificallintdigenous and local communities. The applicgpbili
of the provisions related to the transfer of knalgie in the NBA and PBRs, as well as other Indian
traditional knowledge databases, has yet to bede$the act contains a provision NBA.I1.5(1) thiates
"The provisions . . . shall not apply to collabaratresearch projects involving transfer or excleang
biological resources or information relating therbetween institutions, including Government spoedo
institutions of India, and such institutions in @tftountries, if such collaborative research ptsjeatisfy
the conditions specified in sukection (3)" (on the terms of granting access toege and biological
resources). These exemptions regulate the activitieprimary parties to access agreements, b it i
unclear how the "leakage" of knowledge to thirctiparcan be controlled or enforced.

50. Similar efforts are underway in India, notatblg Traditional Knowledge Digital Library of Ayurda

(TKDL) and the Health Heritage Test Database (HHTD)e TKDL has been influential as a model for
other national and regional initiatives, such as rbcent announcement by the South Asian Assogiatio

/...
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for Regional Cooperation (SAARC) to establish Ttiadial Knowledge Digital Libraries (TKDLS) in a
number of member state®dte 38). China has developed the China Traditional Clanktedicine
Patents Database (CTCMPD). The Indian TKDL hagitred purpose of providing development-oriented
knowledge dissemination and the protection of tiaddl knowledge against inappropriate patents, and
will be discussed below. General concerns that baea raised by indigenous and local communitiels an
others have been that 1. These efforts have not figéiciently participatory and reflective of theims
and aspirations regarding their knowledge; 2. TKHEBs are being constructed using the concept of the
"public domain" and being constructed without th@ior informed consent; 3. Non-IPR mechanisms for
returning benefits (such as the development obnatibiodiversity trust funds) for the return ofnledits

are being made at the expense of access contrblszaagnition of customary law related to traditibn
knowledge; 4. Databases are being compiled in agvahsupporting national and international lawt tha
is required to adequately protect traditional krexige; 5. Existing national and international lavisf&o
recognize the diversity of customary laws indigenand local communities use to regulate the use of
knowledge within their societies; 6. External detaoges of traditional knowledge potentially locate
important decisions about the disposition of tiadél knowledge in databases in control of sci¢sitis
NGOs, and governments; and 7. Models based on prieled knowledge such as Ayurvedic medicinal
knowledge and Chinese traditional medicines areapptopriate models for the localized traditiond an
customary law of many indigenous and local comniemifNote 39).

Patent-related Defensive Traditional Knowledge bases (Defensive ETKDBS)

51. A common form of external traditional knowleddatabases have the goal of providing defensive
protection for traditional knowledge by providingdence of prior art in the public domain. Thesei$
have been variously sponsored by governments, tdieand research institutions, non-governmental
organizations, and individuals. While indigenougl docal communities have sometimes participated
directly in the creation of development-oriented KEBs, they have rarely participated in the
development of open access prior arts databases.

52. Indigenous and local communities, the COP,peddent statements of Parties to the CBD, and other
commentators have raised a number of concernsedelat defensive EKTBs that echo the general
discussions of the public domain (c.f. para. 1) #me meanings of the concept of "protection" (c.f.
paras. 13-14), and are subject to many of the sameerns raised in the discussion of development-
oriented ETKDBSs (c.f. para. 50)0te 41).

53. Several issues frame the examples below. 1yMhathese initiatives are policy experiments, with

a history of practical achievements; 2. The diaésgooncerning these initiatives are progressinoutitr
various United Nations and national forums, and ihidatives are being revised in response to
discussions and diplomatic understandings (e.guraber of initiatives that two years ago referred to
open access traditional knowledge databases amngtheir approaches to develop restricted dateba

or multilevel access systems); 3. The issue ofpiiiic domain has been contested by indigenous and
local communities, who have argued that in some<a#lates customary law; 4. The public domain
may be rejected under customary law; may exist undstomary law; may be accepted as a matter of
practicality by indigenous and local communitiesciontradiction to their customary law; or may be
recognized by national and international legal ayst recognize it in contradiction to customary law;
each case with alternative associated legal andsacand benefit sharing measures; 5. Where the
complex issues of the public domain have not belhessed, indigenous and local communities have
had some practical protection through the high sation costs of acquiring and using traditional
knowledge that may be significantly lowered withblicly-accessible TKDBs and associated electronic
data-mining techniques; 6. Moral benefits fromedeiihg unjust enrichment through 20 year monopolies
may not return real benefits to States or indigenand local communities (e.g. by permanently
enhancing non-monopolistic commercial and non-coroiake uses of traditional knowledge and
associated biological resources in ways that \@otaistom or compete with traditional resource aces

/...
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7. The value of disclosure strategies may dependubgeneris changes in national and international
intellectual property systems to accept discloseowtedge as evidence of prior art; and 8. Significa
benefits may indirectly accrue through disclosuyeebhancing national access and indigenous andl loca
community access to knowledge and resources fagliHivods security, poverty alleviation, and
innovation, but this has been encouraged by the @OPe consistent with principles of respect for
customary law, prior informed consent and mutuatiyeed termda\ote 42).

53. The Traditional Ecological Knowledge - Priortg\Database (TEK*PAD) is a distributed search
engine that links 4 separate databases owned bgpémdlent academic researchers into a single
searchable database. This project, developed b8diemce and Human Rights Program of the American
Association for the Advancement of Science and édnioly the Center for the Public Domain, makes over
40,000 detailed records on Native American tradd@loknowledge on medicinal plants available to the
public on the Internet. This project did not comsarl obtain the FPIC of any tribe whose knowledge i
contained in the database, but did not feel it reagiired as any knowledge revealed to non-community
members is part of the public domaiiofe 43). The Website is accompanied by an electronic ssgiom
form for traditional knowledge accounts in whichyasubmitter can self-authorize a submission and
decide the scope of distribution of the record. Shfficiency of the records to meet existing priot
standards and prevent inappropriate patents haseeotassessed, nor has any information been teallec
on its use for patent reviewbldte 44). Making traditional knowledge easier to discowsy foster the
development of non-monopolistic markets based adittonal knowledge and associated biological
resources. In some cases this might contributairiting a patent problem into a harvest competition
problem where important cultural plants and aningdsthat they are not available for subsistence,
ceremonies and other traditional uses, directlgettening the maintenance of traditional knowledge.

54. The Traditional Knowledge Digital Library (TKDL developed as a joint project between the
National Institute of Science Communication andotnfation Resources, the Department of Indian
System of Medicine and the Indian Ministry of Familealth and Welfare currently only documents
Ayruvedic medicine, widely taught throughout Inétia over a thousand yeamddte 45). The project has
compiled over 36,000 formulations of traditional rAyedic medicine into the International Patent
Classification (IPC) format. The structure of thigiative approaches the level of a traditionabkiedge
register, but has not formally been established Irgal regime with supporting legislation, othieart
perhaps provisions of the National Biodiversity A2002). The primary motive for the creation of the
ETKDB was in response to patents granted by theedrfbtates Patent and Trade Office (USPTO) for
turmeric and neem seeds. Further analysis fountdathmst half of 762 randomly selected patentsedsu
by the USPTO were based on traditional knowledite 46).

55. The original information is entered in Sanskrdt uses natural language processing to autcalgitic
convert the Sanskrit into English, German, Fredadpanese and Spanish. The translation is tied to a
number of large linguistic and taxonomic databalsasmap the Sanskrit common names for species into
the Linnean classification system, and from thate common names applied to the same speciesén oth
languages in a process known as data mining. Thrabg process, the collaborating governmental
institutions hope to provide an international datsbthat can provide evidence of prior art for jpate
examiners. The information is supplied in an exéshdersion of an accepted patent examination format
containing sufficient detail to evaluate prior artd to provide some security against minor innavesti
that could be accepted as novel. This approactbées supported at WIPO, which has established as
WIPO Task Force on Classification of Traditionaldtedge to investigate incorporating the extended
format into the International Patent Classificat®ystem (IPC), and in the WTO by a number of States
(Note 47). The Department of the Indian System of Medicamel Homeopathy is addressing access
issues through the Inter-Ministerial Access Polidgmmittee Note 48). The Committee is exploring
options for access to the TKDL that protects ac@ggsnst misappropriation and misuse. The current
model is to distribute copies of the TKDL directtypatent offices under a non-disclosure agreenagict,
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possibly eventually make the database accessilde e Internet using secure, password protected
systems also bound by non-disclosure agreemiiote 48).

56. There have been challenges to the TKBbté 49). In addition to revealing potential commercial
applications of traditional knowledge, and the ptge for granting patents based on trivial modifions

of underlying knowledge and biological resourcele Texistence of prior art in a database does not
guarantee its discovery or inclusion in a patewiese. Violations of access and benefit sharing land
guidelines may be buried in complex, lengthy aplans that can make comparisons with existingrprio
art difficult, time consuming and/or costly. The mitoring of possible violations could also be made
more costly and difficult as access restrictionprior art databases are put into place. Defeairgady
issued patents can be quite costly, both for natiggovernments and for indigenous and local
communities Note 50).

57. The dilemma in any prior art review systemhiattit potentially reveals information to partiegthw
conflicting interests. Some indigenous and locahgwnities have resisted open registers based on
customary law and on strategy to avoid exploitatias the revealed knowledge can provide clues to
follow-on innovations that escape regulation bypart claims. Others have argued that the berfedits
disclosure through the diffusion of technology, Witedge and innovations by blocking patent
monopolies outweigh the costs. Some have argueddrélstricting prior art searches to patent offices,
either through the distribution of databases diyetd the patent offices or using secure databases
available over the Internet can avoid revealingitianal knowledge publicly. The need for infornwati

on prior art is not limited to patent review neelst is also needed by corporations that need kema
investment decisions and following procedures o diligence in order to comply with access and
benefit sharing obligations or voluntary guidelin€orporate searches of prior art databases, howeve
can put corporations at risk by revealing inforratabout their development interests or projeatd, a
may put national and indigenous and local communisgrests at risk by revealing traditional knovged

58. Another model discussed at the WIPO GTRKF & higbrid Storybase model introduced by the
Tulalip Tribes of WashingtonNote 51). The Tulalip Tribes have been developing a ldcadlitional
knowledge register to manage traditional knowlefdgehe internal use by the Tribes. They suggest th
the structure of their system could be modifiedptovide a data layer of details of some traditional
knowledge, and more schematic indications of semsisacred and secret knowledge, similar to the
structure of some People's Biodiversity Regist@stailed descriptions could be limited to widely
revealed knowledge, while sensitive information ddoe given a narrow indication with details of the
holders of the knowledge and protocols for gaindmgess to more detailed information for prior art
determination. The prior art-related portions of thatabases would not be disclosed to the puhlic, b
made available to patent officers and perhaps caftipos. Access would be granted on the basis of no
disclosure agreements that would protect all padiecessing the databases. Rather than deposigng t
information in a remote database controlled by Begument authority, NGO, academic institution, or
other entity, the databases developed would renmaircontrol by the communities themselves.
Alternatively, traditional knowledge data couldraintained remotely, but by institutions selectgdhe
indigenous and local communities themselves anchdbdoy confidentiality measures. The databases, if
following common standards, could be easily linkemugh the Internet using access security contfols
user of the distributed network would perceivesitaasingle database for purposes of prior art bearc
with searches submitted simultaneously to multgdéabases. This system would allow indigenous and
local communities to more closely control accesthéir traditional knowledge, and make and impletmen
decisions over time about the amount and detailfofmation they wish to make available. This model
only theoretical, and there is no current impleraBoh. There are substantial hurdles to the
implementation of such a system. Unlike a databésgabuted only to patent offices, a distributgdtem
may have difficulties controlling redistribution ahformation acquired in a distributed network.
Maintaining such systems requires coordination trel free distribution of formats, protocols, and
software and a coordinating authority to maintaien. The costs and coordination problems may not be
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insurmountable, and similar problems would be entered in maintaining standards compliant with the
International Patent Treaty.

59. In summary, the use of open access, public oloprar art databases show some potential for some
classes of traditional knowledge, such as the Ticadil Knowledge Digital Library documenting
Ayruvedic medicine. These ETKDBs present greatlehgks in that they are often compiled without the
prior informed consent of indigenous and local camities, may lack direct mechanisms for access and
benefit sharing, and public domain claims may donflith customary law.

60. For widespread traditional knowledge and assedibiological resources, it may be difficult ostly

to control access and recover benefits throughlécteal property rights osui generis mechanisms. If
combined with non-intellectual property benefit shg mechanisms developed with the prior informed
consent of indigenous and local communities thesg pnovide one mechanism for providing benefits in
the absence of property rights. Examples of altemmamechanisms include the development of
biodiversity trust funds and bioprospecting feafisteibuted back to the communities.

61. Alternatively, the usefulness of prior artsadeses could be increased through a number ofaudit
measures. ETKDBs could be adapted to more clogiedxiting international patent review procedures.
The international patent system could be marginabgnged to incorporate an extended traditional
knowledge classification scheme for patent revi®en-disclosure agreements and similar existing
agreements could provide security for multiple ipartsubmitting prior art to and evaluating it in
ETKDBs. Sui generis measures, such as the development of specificdubjgtter-based protections for
traditional knowledge databases and adapting thernational patent system to recognize patent
restrictions based on customary law could alsovadige to prior arts-based TKDBs by allowing priotr a
to be demonstrated without requiring disclosure iie public domainNote 52). A distributed model,
rather than a centralized model, could providetfar scale and low transaction costs required fer th
functioning of a prior art traditional knowledgetalase system or registry, while allowing substnti
control over the contents and access to indigeanddocal communities.

62. Finally, some authors have noted that the Gslatabases, either for defensive purposes orgad le
registers for positive protection, can place unbluielens on indigenous and local communitiéat é 53).
The use of defensive measures should be proportiorthe actual threats and damages of exploitation
Because it is very rarely the case that any itercutifiral heritage can be turned into patentabbperty,
defensive approaches place burdens on indigenodslaoal communities to reveal, register, and
potentially lose control of their traditional knadge to protect themselves against a form of etgtion
that is very rare. Fore example, in the TKDL Comtea study mentioned abovef( para. 56), the
authors found that a sample of 4,896 patent apgjgita or patents granted by the USPTO, contained
reference to 90 plants, with 80% of these refertinpust 9 plants of Indian origin. If substantidt¢hese
patterns suggest that dependence on wide discle$uraditional knowledge for patent protection Iwil
not necessarily lead to significant protectionsregjanappropriate patents.

Traditional Knowledge Registers (TKRS)

63. Traditional knowledge registers, those esthbtisthrough enabling laws and institutions, havenbe
adopted by a number of countries and regional azgtions Note 54). Alexander et al. (2004) make a
distinction between two types of TKRs: constitutaed declaratory. Constitutive registers are used t
grant certain rights to indigenous and local comitiresupon completion of formal acts of registratio
Declaratory registers recognize prior rights, amgistration is not required for the acquisitionaofight
but is a means to manage information related taléfiense of rights to traditional knowledge.

64. The Panamanian Law No. 20 of 26 June 2000 lestab the Special Regime for Intellectual Property
over Collective Knowledge of indigenous Peoples ttee Protection and Defense of Their Cultural
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Identity and Their Traditional Knowledge. The regimstablishes TKRs as a means to provide positive
protection for traditional knowledge. It is a deekary register in that rights are not recognizedilu
registered in the national Collective register fotellectual Property administered by the Direccion
Nacional de Derechos de Autor. Diverse indigenadsial expressions are recognized (includimggr

alia, traditions, beliefs, cosmovision, artistic exgieas, music, dance etc.) if they can be demomstrat
to be a part of cultural patrimony. Once traditionadtural expressions are registered and recograzea
Collective Right, they cannot be granted to anyeothdividual or corporation as an exclusive rightler
existing intellectual property law, and indigenoeemmunities can exclude third parties from
commercializing, copying or using the registerediéative Right without prior informed consent. Tlees
are not granted to individuals, but must be petéibfor by indigenous national congresses or iauit
authorities. Collective rights recognized for omeligenous group cannot be used to exclude other
indigenous groups from accessing and using théiured patrimony. Imitation objects are designated
smuggled objects, These right are granted indefiniThe registers are publicly accessible. The diso
extends similar protections to traditional cultueadpressions of indigenous and local communities of
other countries, provided there is reciprocityaxfagnition.

65. The Panamanian law is limited in its relevattcéhe CBD, in that its main purpose is in protegti
traditional cultural expressions rather than tiaddal knowledge related to the conservation and
sustainable use of biodiversity. Indigenous repredves have also expressed concern that the ksv w
not developed with the full participation of indiguis communities; that collective rights are grdnte
rather than recognized; that the decisions oveeption are vested in government authorities; &iadl it
recognizes only a portion of their collective rigland does not fully incorporate the standardsriof p
informed consent over unregistered knowledgeté 55). Three of thesui generis aspects of this law are
worth noting: the recognition of collective rightger knowledge; the lack of an expiration of thghts
conferred, and the transnational recognition oflaincollective rights under reciprocity.

66. Perhaps one of the most developed legal registablishing TKRs is the Peruvian Law 27811 of 24
July 2002 establishing the Regime for the Protactib Collective Knowledge of Indigenous People
related to BiodiversityNote 56). This TKR is a declaratory register, and colleetrights to knowledge
and associated genetic resources are considerbd the prior right of indigenous peoples. The law
specifically addresses traditional knowledge relate the conservation and sustainable use of
biodiversity. Its starting premise is that any o§é&raditional knowledge not in the public domagguires
the prior informed consent of indigenous commusitiehe law applies to scientific or other publioati
as a matter of trade secrets protection for unsisel knowledge. For the public domain, the law
recognizes adomaine public payant" for traditional knowledge. Alomaine public payant regime allows
users to commercialize knowledge in the public domathout restriction, but requires a paymenthe t
original holders of the rights to the knowledfoie 57).

67. Three kinds of TKRs are established under #we, [The Instituto Nacional de Defensa de la
Competencia y la Propriedad Intelectual (INDECC&Ininisters a public national register of traditibn
knowledge in the public domain in order to provii#ensive protection of traditional knowledge asimpr
art for purposes of patent searches. INDECOPI alaintains a confidential register of undisclosed
knowledge. The functions of this register are ndirely clarified, as no positive rights are comést by
registration Note 56). The law also permits the establishment of loeglsters that can be organized and
managed by indigenous and local communities. Whidleights are attached to these registers, either a
legally recognized sources of prior art or as disjed sui generis protection, their formal recognition
enables INDECOPI to offer technical assistanceatiigenous communities in their design, development
and implementation Note 56). The law establishes a fund to receive public @ompayments,
bioprospecting fees, and other payments relatethidocommercial use of traditional knowledge. This
fund is managed by representative selected by endigs communities. Customary law is recognized as
applying to the resolution of disputes among comities over the disposition of shared traditional
knowledge and benefit sharing, but is not cleaxigeded to recognition in national courts.
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68. This law is notable for several reasons. It Wageloped over a six-year period, involving many
national and international experts. The law takasirgegrated approach to traditional knowledge
protection, including intellectual property and Hatellectual property approaches. Like the Indian
National Biodiversity Act, it provides measures dontrol the research and non-commercial use of
traditional knowledge without the prior informed nsent of indigenous communities. It makes a
distinction among different types of traditionalokedge with measures appropriate to each. Sie
generis legal measures were developed simultaneously tghTKRs, so that deposited knowledge is
under a clear legal regime. The law recognizedeafop customary law in dispute resolution.

69. The law had collected some criticisms, althotligtse have been tempered by the recognitionhbat t
law is only the first step in a larger processti€siclaim indigenous peoples were consulted fullthe
elaboration of the law. While thdomaine public payant provisions are an improvement over the lack of
benefit sharing for traditional knowledge in thebfic domain, disputes still exist over its extenhe
function of the law is clearest in providing a aafited collection point for traditional knowledg¢e be
used as prior art and to coordinate the inclusibmational information on traditional knowledge in
international prior art searches. Issues discussezkctions related to external traditional knowied
databases regarding customary law and the diffic@dte-offs between disclosure and protection
approaches.

World Intellectual Property Organization Committee Genetic Resources, Folklore and Traditional
Knowledge (WIPO GRFTK)

70. The WIPO GRFTK has met eight times since 200donsider a range of issues related to traditional
knowledge issues that overlap the concerns of fBB.Gt has produced over 100 substantive papers
exploring the use of existing intellectual propentgtruments and potentigli generis approaches to
protect traditional knowledge and support access lenefit sharing arrangements. The Secretarit's
reviews have been noted by the COP as being efipeasful, particularly the Technical Study on
Disclosure  Requirements Concerning Genetic Ressurcand Traditional Knowledge
(WIPO/GRTKF/IC/5/10) Kote 58).. The WIPO GRTKF has also produced a number @udents
related to the use of traditional knowledge regss@sote 59).

71. Many of the issues addressed in the WIPO GRTK¥e been incorporated into the discussions
above. The discussions in WIPO have been divemaplex, and have not yet led to consensus. The
main and invaluable role of the WIPO GRTKF has beeslaborate and clarify a diversity of existing
and emergingsui generis intellectual property instruments for protectimaditional knowledge and
providing for equitable benefit-sharing.

72. Some general conclusions that about the usadifional knowledge registers and databases are:

1). They are mostly useful in the national contexihere countries have sovereign control and work
within the context of constructive arrangementshwitdigenous and local communities within their
territories over elements of the overall intelledtproperty system. Countries have the optionsnbdy

alia, recognizing prior rights in knowledge, grantiag generis rights over subject matter contained in
registers, limiting citizen and corporate rightscompile traditional knowledge databases withoet th
prior informed consent of indigenous and local camities, suppressing requirements for public access
to sensitive information regarding prior art, allog unpublished information contained in registers
count as evidence of prior art, requiring payméatghe use of knowledge in tlidemaine public payant,

and allowing considerations of customary law tddgally enforceable in national courts;

2). Registers are most useful when they are patsystematic framework of reforms designed togmtot
traditional knowledge, so that law and administatiprocedures related to storing knowledge in
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organized databases and the development of théadats occur simultaneously. Initiative that create
traditional knowledge databases without assignlagraights to them, for example, are characterlzed
more conflict than systematic efforts. Registersi®mselves do not create positive rights thatead to
benefit sharing, and generally require multiplestegnatic changes to make this happen;

3). Different goals for "protection” identified bpdigenous and local communities are best served by
selecting the appropriate intellectual propertytrimaents, and registers should carry the burdeallof
needs for protection and benefit sharing. For exanthe existing intellectual property system has i
place an international infrastructure for the remgal recognition of geographic indications. Someris

of traditional knowledge could receive strong insdional protection using geographical indications
rather than registers to achieve protection anefitsn Trade secret law, as another example, cdwe ma
use of WTO TRIPS protection to the extent thatoinplies with the provisions of TRIPS 39(c)dfe

60). Trade secret law as applied to databases ddegank on its own. It is supported by laws thatidef
legal persons, works for hire, contract law applie@mployees, the confinement of information withi
secure buildings, and so on. If indigenous andllooanmunities commonly take "reasonable steps to
control the information," such as with highly sécaed sacred knowledge, then a trade secret databas
model might be practical. A trade secret model waubt be practical where knowledge is exchanged
openly and social controls and shared understaadinger customary law are used to manage the flow
and use of knowledge. Contract law can work wheaditional knowledge and associated resources are
not shared widely among indigenous and local conitiesn or where customary law recognizes
alienability. Where communities share knowledgecimmon and disagree on the use of knowledge,
contract approaches can lead to inequitable digiobs of benefits.

4). The current bias in the international systentoisise TKDBs and TKRs as defensive registers as
defensive TKDBs. While geographical indications eeme existing widespread reciprocity and mutual
legal understandings to achieve protection godks,international intellectual property frameworkl st
has a large reliance on concepts of the public dgmavelty, innovations, and fixed and public farof
prior art in managing patent decision reviews. dlal level approaches have shown varying willingnes
to addresssui generis changes in law to recognize customary law andr pritormed consent in the
construction of TKDBs. Regional collective acti@uch as that shown in Andean Community Decision
391 on the Common Regional Access Regime on GeResources and 486 on the Common Intellectual
Property Regime have been able to overcome sonhesé obstacledNpte 61).

5). A mix of non-property as well as property riginteasures can be used to achieve goals, makirgf use
traditional knowledge distinctions acceptable taigenous and local communities themselves and
disaggregating goals. Benefit sharing for knowledgmognized by indigenous and local communities as
existing in the public domain under customary lawas indefensible, could be disclosed in a defensiv
register with benefit sharing returned through bietsity trust funds, parafiscal taxes, bioprospect
assessment fees and so on. Highly secret or skiosdedge could be protected through trade seorets
sui generis database rights that could provide subject magitetection to knowledge deposited in
specified registers.

6). Some approaches using registers place undueinaggitable burdens on indigenous and local
communities to document and register their knowdetbgachieve protection in ways that do not apply t
other citizensNote 62). Register systems attempting to protect sizepbtéons of bodies of traditional
knowledge may be unrealistic. Each indigenous awéll community may use hundreds to over a
thousand species, and collectively hold thousahdsms of knowledge, such as medicinal preparation
uses of fibers. Comprehensive documentation placesimber of burdens on communities such as
financial burdens and time burdens. Demands tordekoowledge may disrupt the activities of elders,
and conflict with customary law over the storagekobwledge in databases. The use of database
technology can create divisions among community bes The non-commercial nature of much of the
knowledge makes generating revenue for self-sustpsupport of documentation difficult. Governments
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may themselves lack the financial resources, thpaaty or the will to enforce rights recognized or
granted in registers.

7). Disclosure of Origin is a potential alternatite placing documentation burdens on indigenous and
local communities Note 63). This places the burden of proof on businessrests seeking to
commercialize knowledge. Disclosure of origin iscafelated to TKRs and TKDBs by providing patent
examiners with information to narrow prior art sdwes, to reduce the need to document knowledge by
allowing them to contact specific communities. Altiatiered information system could also reduce the
need to build detailed and open registers. Schernmdtrmation and knowledge-holder authority contac
information could be provided for an initial scredollowed by another contact to negotiate access t
more detailed information in a confidential registe direct contact with the knowledge holder.

World Trade Organization (WTO)

73. Paragraph 19 of the Doha Ministerial Declargtaaopted at the Fourth WTO Ministerial Conference
on 14 November 2001 instructs "the Council for TRIih pursuing its work programme including under
the review of Article 27.3(b), the review of theghamentation of the TRIPS Agreement under Article
71.1 and the work foreseen pursuant to paragrapbf 1Bis Declaration, to examinépter alia, the
relationship between the TRIPS Agreement and thev@dion on Biological Diversity, the protection of
traditional knowledge and folklore, and other reletvnew developments raised by Members pursuant to
Article 71.1. In undertaking this work, the TRIRSuncil shall be guided by the objectives and
principles set out in Articles 7 and 8 of the TRIR§reement and shall take fully into account the
development dimensiomNfte 64).

74. Much of the discussion under this mandate bagsked on disclosure of origin. A number of parties
have introduced statements on "the inherent limoitat of databases" of traditional knowledge that
bolsters arguments to support disclosure of ori@ther members have made statements that open
databases are a good way to aid in the determmatioprior art. The issues have been discussed
previously, and no more is done here than to ri@ethere are a number of supplementary stateroents
the use of registers primarily in the context adottbsure of origin. Further work could be helpfal i
developing a broader assessment of the Doha Manalatethe role of intellectual property law as it
might apply to traditional knowledge databasesdatdbases in general.

74. The European Directive on Databases (199&)dntred asui generis form of protection for databases
that cut across a common fact-expression distinatiade in many intellectual property systems. Ia th
schema facts of nature cannot be copyrighted. Gamgpressions, however, may be copyrighted. In a
number of common law systems, the investment oétimoney and labor ("sweat of the brow") is
insufficient to turn public domain facts into coghted material. The rise of digital technology Inaede

the compilation of factual information very profila, and compilers for many years have soughtefgall
protections for their investments. The right to yraght compilations of factual material was recamgu

in the European Directive on Databases, and thigibas been revisited a number of times at the WTO

75. A number of commentators have raised quest@mnghese developments related to traditional
knowledge databases. Some have suggested thatkindseof rules can be used to extend protections
over compilations of traditional knowledge in thebfic domain. This protection would be based on
principles not related to the subject matter oflittanal knowledge, and so any support in strengtige
protection through this method should be evaludtedugh the benefits and costs of strengthening
protections for other kinds of compilations (e.galth data and scientific data). Concern has baieed
that such protections could leave indigenous aodl lcommunities unable to access compilations &if th
own knowledge. The component databases of the TBR*FProject previously discussed are
copyrighted by their respective compilers, who hineeright to commercialize their compilations. \ehi
the compilations are protected, individual recoeds still regarded as facts of nature and are not
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copyrighted. An indigenous and local community gainthis form is protected against wholesale
misappropriation, but would not be protected addifagr use" appropriations. Some have suggestat th

a sui generis database right that recognizes ownership baseslilgject matter would be more secure, in
which protection would be extended to the tradi@ioknowledge itself rather than the database
compilation Note 52).

The Global Taxonomy Initiative (GTI), the Clearirgtse Mechanism (CHM) and Google™

76. Decision UNEP/CBD/COP/V1.8.5.3 recognizes thédink exists between the activities of the Global
Taxonomy Initiative and the implementation of Ali8(j). Traditional knowledge has the potential to
contribute to the effective implementation of th@lGy providing traditional knowledge related to
names, classification and supporting informatidevant to taxonomy. The GTI, through its compilatio
activities, has the potential to make traditionabkledge available to a wide audience, and conlcasn
been raised that the collection and disseminatioimformation under the GTI must comply with the
provisions of Article 8(j). The suggested outputtbé decision was a guide to ethical practice and
introduction to the value of traditional knowledte taxonomic assessments. It is noted here that thi
action has not been completed.

77. While no similar decision has been made innsyto the Clearinghouse Mechanism (CHM) and the
expanding network of partnerships in which the CBDnvolved, similar questions have been raised in
regards to the protection of traditional knowledgat might be contained in databases held by ths!CH
or its affiliates. There are currently no guidetin® ensure how partners might comply with the
provisions of Article 8(j) and related articlestbé Convention.

78. As afinal issue, it is suggested that theigmuf the COP reflect on the phenomenal growth of
Google™ in relation to registers and the protectibtraditional knowledge. The models presentethis
review depend on the control of data held in databaA consideration of the data mining technokgie
used in the TKDL, and in partnerships between tleb& Biodiversity Information Facility (GBIF) and
GoogleEarth™ should give one cause for thoughta Dahing tools are able to compare and add
sophisticated information to other information tbels encounter, so that more knowledge is avaalabl
than is contained in the original information. lesample, a document may contain the name of the
black-tailed prairie dog, Cynomys ludovicianus. Eteough the document may not contain the full
Linnean taxonomy of the prairie dog, a data minow could harvest that information from other
documents and store it so that over time it willdup the full taxonomy. Once the taxoonmy, orreve
multiple taxonomies, have been generated, the statatmining tool can apply it to any document it
encounters. Anytime it encounters the phrase Cysdogovicianus, the tool can immediately know and
make any user aware of the valid taxonomies agsokcwith the name. The tool can also be configtwed
learn about other attributes as well, harvestingroon names, locations, natural history characiesist
economic uses, and so on.

78. Google is performing these kinds of operatimnsdreds of millions of times a day. It not onlyphgs
artificial intelligence to the web pages it encausst but also is scanning in books out of copyrayd
receives and stores millions of keystrokes perfday its user base. GoogleEarth™ allows one to \aew
two- or three-dimensional map of most locationdgEanth. GBIF has linked to this service, so thacse
locations can be viewed in GoogleEarth™. Howevegretime this is done, GBIF is transferring bifs o
its expert knowledge contained in its expert dagebato Google™. While this may be a great leap
foreword for learning, education, analysis and sleai making, it also raises questions regarding how
those who would exploit this information might uie The issue was raised previously about the
dilemmas of searching a prior arts database, wherse¢arch itself reveals some intelligence abaut th
user's intentions. Google™ captures this kind t#lligence by the terabyte.
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79. Traditional knowledge is of special concernehdte ability to link traditional names to the haan
taxonomy and translate them can threaten an exisi@mrier to exploitation. The transaction costst th
might have limited the ability of others to misapyriate traditional knowledge in the public domain
could largely disappear as these technologies gftw.great copying exercise that Google™ is engaged
in may make classic novels and great works avalabl more people, but it may also make
anthropological texts more available. The textd Wd harvested and analyzed as they come on-line.
Exhilarating as the ride will be, it is worth comtglating how some of the oldest cultures on Eaatt lwe
protected.

Conclusions and Recommendations

80. Governments have made a number of promisimts $taaddress the concerns of indigenous and local
communities for the preservation, protection, amdnmtion of traditional knowledge related to the
conservation and sustainable use of biodiversigtabases of traditional knowledge are being deeglop
that serve multiple functions includingnter alia, community archives; language preservation;
sustainable development; poverty alleviation; faeeturity; environmental planning and management;
prevention of biopiracy and knowledge misappropigt and the assertion of positive intellectual
property rights over their knowledge.

82. Experiences in the implementation of traditidmwledge databases have differed for many regson
reflecting,inter alia: differences in the aspirations of indigenous pempegarding their knowledge and
the use of technology to store and manage it; timetfons of the traditional knowledge databases;
regional and country differences in the legal statdi indigenous and local communities and their
knowledge; and regional and country differenceshim intellectual property regimes surrounding the
knowledge stored in the databases and appliedktdatabases themselves.

83. The use of traditional knowledge databasespcavide some substantial benefits to indigenous and
local communities and the general public good. Comitg-based databases have allowed them to
preserve and revitalize aspects of their cultufégy have aided in building their own environmental
management capacity and in the incorporation afiticmal knowledge in governmental environmental
policy and management. They have aided in the miissdion of traditional knowledge that has led to
real benefits in the conservation of agrobiodivgrsagricultural production and food security. Thegve
provided some communities with compensation forr tiigared knowledge that has led to the distrilvutio
of traditional technologies related to the conseowmaand sustainable use of biodiversity and helped
promote innovations based on these traditionalnelcigies. In some cases, they have aided commsinitie
in reinforcing and recovering pride and value faeit traditional knowledge and recognition forvutdue

by the larger societies in which they are embedded.

84. Experience has demonstrated that reflection aadtion needs to be exercised in their
implementation. Many of the functions of traditibkaowledge databases conflict with one anotheh suc
that the benefits achieved for one function candpce costs for other goals. Other conflicts involve
significant differences in how traditional knowledig defined and regulated within the communitied a
externally in national and international jurisdocts. Knowledge for indigenous and local communities
has multiple dimensions, such as cosmological,itsplyr ritual, kinship, inherited, and practical.
Traditional knowledge is generally regulated uncigstomary law and locally specific rules, taboox] a
social and spiritual obligations that may diffeeatly from national norms. Customary law regulavbat

can properly be stored in traditional knowledgeabtlases, how this knowledge should be used, defines
the benefits and harms from the distribution of #mowledge outside of its normal context.

85. As a cultural matter, customary law lies at ttwre of the identity of indigenous and local
communities, and cosmological, spiritual and simbeliefs are central for many of their actions to
sustainably manage their lands and conserve bidiiyeNational and international actions that tail
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acknowledge and respect customary law in decisiakimg contribute to the erosion of the basis from
which biodiversity conservation and sustainable ase derived. As a practical matter, storing and
revealing traditional knowledge in a database ceaved their traditional knowledge open to
uncompensated exploitation, inappropriate use, cemtialization and privatization. The knowledge
revealed for one purpose, for example to supplgrin&tion on prior art for patent examiners, cau liea
problems in other areas, such as harvest compehyi@utsiders acquiring their traditional knowledg

86. The study also emphasizes that indigenous @ral tcommunities themselves have diverse goals
relating to the protection of knowledge under cosioy law. One common goal is to block unjust
enrichment and privatization of their knowledgeotigh patents without their prior informed consemd a
on mutually acceptable terms. Another goal is tarshor the common good, without the need for
compensation. Another is to share knowledge, btit @@mpensation for its use, which may be supported
by registers but may also be supported by othesuorea such as biocultural heritage funds. Findilgre

is often a desire to protect some knowledge thaedget, sacred, or otherwise highly regulatech t
conditions of its use under custom. The objectiobEindigenous and local communities can differ by
region, by the history of the knowledge under coestion, and by the type of knowledge within
communities.

87. This suggests that all of these issues shaubkalen into consideration in implementing a tiadl
knowledge database approach. These consideratismsaggest that the use of traditional knowledge
databases and registers should respond to the apddsspirations of indigenous and local commusyitie
who should lead in determining the trade-offs amobgectives that can occur in implementing them.
These objectives can be met through a number ofoappes, using intellectual property and non-
intellectual property measures.

88. Some recommendations that may be drawn regatdenuse of traditional knowledge databases and
registers are:

a. Ensure that all measures are derived full arfdctfe participation of indigenous and local
communities, with their free prior informed conseantd based on mutually agreeable terms.

b. The rights of indigenous and local communiteshieir traditional knowledge and the rights torsha
fully in the benefits from the use of that knowledghould be recognized. National and internatitanal
and policy should recognize, to the extent prabtaacustomary law related to the conservation and
sustainable use of biodiversity.

c. Implement traditional knowledge database apprescahrough a fully participatory approach that
allows indigenous and local communities to defimgirtgoals for the protection of their knowleddegit
recommendations for mechanisms for this protedi@t may includeinter alia, the use of traditional
knowledge databases or registers.

d. Perform assessments of the conflicts betweenuswmary laws of indigenous and local communities
and national and international norms, policies,slaamd legislation to design a mixture of measuoes t
address these conflicts. Alleviating the conflicés determine the extent to which traditional krenige
databases and registers are used and their scope.

e. The use of formal traditional knowledge registehould be implemented as part of an integrated
strategy and not as an end in itself. Registersldhme implemented conjointly with multiple polieyd
legislative measures that will allow indigenous aondal communities to protect and control the
information deposited in them.
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f. Where knowledge is shared or made public, thaukl be achieved with the prior informed consdnt o
indigenous and local communities and on mutualkgegble terms. Where the public domain and public
disclosure laws conflict with customary law or tlexpressed interests of indigenous and local
communities, parties should give full weight andaswe to the consideration of customary law.
Responses includénter alia, the use of non-register approaches to proteafdnaditional knowledge
such as the adoption of user measures and diselafuporigin, to the development &t generis
measures that modify disclosure requirements upakent law or national administrative law.

g. The development of traditional knowledge regsstshould be guided by principles of equity,
proportionality and subsidiarity. Indigenous anddlocommunities should not be required to assume a
documentation burden that is not required for otfeems of knowledge, and any documentation
requirements should be voluntary and sensitive ustatnary law. The use of registers should be
proportional to the problems that the registers expected to resolve. An example is when massive
documentation and defensive disclosure is propdsesblve a biopiracy problem limited to a small
number of plants. Subsidiarity is the hierarchypdhciples and decision making that ranks higheatsen
above utilitarian means and places decision makirige lowest appropriate level.

h. The use of open access registers should be ealjokcept with the prior informed consent of

indigenous and local communities, and measuresléhm adopted that limit and record the use of
traditional knowledge databases and registersptaect both the knowledge holders and the users on
mutually agreeable terms.

i. National governments and international bodiesutth considesui generis measures within intellectual
property systems to protect the knowledge of indliges and local communities. These measures include,
inter alia, the adoption of disclosure of origin or other swas that can reduce the burden on indigenous
and local communities to document their knowleddnges in evidentiary requirements to include oral
and visual materials, and the use of confidentidl @npublished materials, as evidence of prior art.

j- Distinguish different kinds of knowledge held khydigenous and local communities, and develop
measures appropriate to each. Secret and sacredlekdye should be highly defended forms of
traditional knowledge and they should not be inellith registers without the prior informed conseint
indigenous and local communities.

k. Non-legal and non-intellectual property measustesuld be integrated into a comprehensive trawitio
knowledge protection strategy. National governmeats use executive orders, policy statements, ggenc
guidelines and similar measures to education detisnakers, businesses and the public about the
obligation to respect the rights of traditional kedge holders and respect for using this knowlexigsn
when it considered part of the public domain. Nalogovernments and international bodies can adopt
fiscal policies that require obtaining prior infaation consent for scientific research or develogmen
projects requirements before using, publishingoongiling traditional knowledge.

I. The use of traditional knowledge registers fefamhsive disclosure against patents should be used
without the prior informed consent of indigenousd alocal communities. Disclosure can violate
customary law and put benefit sharing at risk. Disgre may be acceptable to indigenous and local
communities in some cases, particularly if alteéueabenefit sharing arrangements exist, such aad th
collection of funds into trusts through the usebaiprospecting fees, commodity taxes, development
deposits, and théomaine publique payant. The use of traditional knowledge trusts or bitamall
heritage trusts should be explored, and the useg$ters as part of a trust approach should adso b
explored, with the participation of indigenous dadal communities. Use of public domain approaches
should not be initiated without the free prior infeed consent of indigenous and local communities.
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m. Support should be made and expanded for thelapeaent of traditional knowledge databases by
indigenous and local communities for their intercegbacity-building.

n. The Clearinghouse mechanism, in its role asiadigenous and local community focal point, anthwi
the participation of representatives of indigenand local communities, should review its operatiand

the operation of collaborating networks to enstwa knowledge made available through any databases
conform to Article 8(j) and the decisions of thenBarence of the Parties. The CHM should further be
invited to develop with the participation of repeatatives of indigenous and local communities
guidelines and protocols for the use of traditiokrbwledge in biodiversity information networks,dan
this should be reflected in the Strategic PlarhefCHM.

0. Legal measures should focus on the protectiaimaditional knowledge rather than the protectién o
register technologies. Database protection appesadbr example, do not necessarily protect thragtef
knowledge themselves, and rapid advances in digithinology make such protection vulnerable.

p. National governments should work to develop ¢prand cross-juridictional recognition of national
measures that recognize rights to traditional keolye, the legitimacy of customary law, and limias
for the use and transmission of traditional knowhkad

g. national governments should repatriate theticadil knowledge of indigenous and local commungitie
stored in national databases, and encourage thtrisgjpn of traditional knowledge stored in prigatnd
corporate databases.

r. The Parties should note the useful work perfarrbg WIPO of the roles of disclosure of origin,
defensive registers, positive protection, custontany the public domain, argli generis legal regimes

in the implementation of traditional knowledge =tgrs, and encourage the GRFTK to make further and
more detailed analysis. The WTO should look atdhme issues in relation to TRIPS Article 27(b) on
patentability or non-patentability of plant andraal inventions, and the protection of plant vaegtiand
Article 39 on the protection of trade secrets. Walould also fully examine the relation of registers
the implementation of the Doha Ministerial Declamtthat linked these issues to the development
agenda. Further work should also be undertaken MESLCO, UNCTAD and the FAO should also be
encouraged to undertake similar work to developemanified measures for the implementation of
traditional knowledge registers.
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