o CBD
)

UNEP
Distr.
CONVENTION ON GENERAL
BIOLOGICAL UNEP/CBD/WG8J/4/INF/15
DIVERSITY 24 November 2005

ENGLISH ONLY

AD HOC OPEN-ENDED INTER-SESSIONAL
WORKING GROUP ON ARTICLE 8(j) AND
RELATED PROVISIONS OF THE
CONVENTION ON BIOLOGICAL
DIVERSITY

Fourth Meeting
Granada, Spain, 23-27 January 2006
Item 8 of the provisional agenda

REPORT OF THE UNCTAD-COMMONWEALTH SECRETARIAT WORKSHOP ON
ELEMENTSOF NATIONAL SUI GENERISSYSTEMSFOR THE PRESERVATION,
PROTECTION AND PROMOTION OF TRADITIONAL KNOWLEDGE, INNOVATIONS
AND PRACTICESAND OPTIONSFOR AN INTERNATIONAL FRAMEWORK

Note by the Executive Secretary

1. The Secretariat is circulating herewith the repd a Workshop on elements of national
sui generissystems for the protection of traditional knowledgganized by the Commonwealth
and UNCTAD’s Secretariat, at the latters’ request.

2. This document is being circulated in the languagd form in which it was received by the
Secretariat.

/...

For reasons of economy, this document is printadlimited number. Delegates are kindly requestdating their copies to
meetings and not to request additional copies




UNEP/CBD/WGB8J/4/INF/15
Page 2

Report of the UNCTAD-Commonwealth Secretariat Workshop* on
Elements of National Sui Generis Systemsfor the Preservation, Protection and
Promotion of Traditional Knowledge, | nnovations and Practices
and Optionsfor an International Framework

Geneva, 4-6 February 2004

Executive Summary

Some 90 participants with a range of perspectinesexpertise (trade, environment, intellectlial
property, indigenous issues, enterprise developnetai) participated in the workshop in their
personal capacities as experts. They brainstooneattions that could be taken at the natignal
and regional level to preserve, protect and pronfiotedevelopment traditional knowledge,
innovations and practices (TK) as well as inteoral dimensions. This report reflects the
diversity of views and ideas expressed duringriggting.

To preserve TK, a number of actions were identifiadthe ex situpreservation, notably TH
registries and museums, as well as for ihesitu preservation of TK in living diverse
communities. National actions aimed at the latterluded media transmissions in lodal
languages, including TK in formal education, tragiyouth, preservation of the natunal
environment, secure land rights, and enhancindjtiveds.

Both defensive and positive TK protection were dssed. Possible national level actigns
included disclosure of source of origin of genetgsources and related TK in patgnt
applications, recognition of the ownership of TKiding communities of their TK, recognitioh
of customary law, contracts, prior informed consemd use of conventional IP instruments
such as geographical indications. Many felt that¢urrent IPR instruments cannot adequately
protect TK and that non-IPR options should alsex@ored.

To promote TK for development, the importance airglg experiences among communities|as
well as countries was emphasized. Supporting camitgrbased development requires actigns
that are similar to supporting any small entergriséncluding capacity building in
entrepreneurial skills, access to finance and nisyrlkend facilitating partnerships with larger
enterprises. Means of promoting and scaling upvations were discussed. Benefit sharing
with TK-holders was emphasized.

On international dimensions, a main concern wagguéng misappropriate or unauthorized yse
or patenting. The disclosure of origin issue wasatlked, as were the relative merits of voluntary
guidelines, MOUs and soft law approaches, versuslitg international instruments. An
international framework for mutual recognition @tionalsui generissystems received special
attention. Establishing a Global Biocollecting ®bg that could deal with TK-related patept
applications and using fairtrade channels to mafkebased products were two other aveniies
that could be further explored.

Discussion and background papers for the meetimy aaailable on UNCTAD's Trads,
Environment and Development Branch Web site, atwanctad.org/trade_env/TK2.htm.

* The workshop was organized in collaboration viite Quaker United Nations Office (QUNO).
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|. Introduction

This workshop brought together some 90 experts avitihhoad range of perspectives and expertise to
brainstorm in an informal setting on possible awi@nd policies that could be included in national
sui generissystems for the preservation, protection and ptimmoof traditional knowledge,
innovations and practices (TK) and options for @ernational framework. It was jointly organized
by the Commonwealth and UNCTAD secretariats, inpeoation with the Quaker United Nations
Office. Participants in the workshop took partheit individual capacities and discussed the topgcs
outlined in the programme (Annex 1).

The workshop intended to bring some clarity tovhdous TK-related objectives that policy makers
might wish to pursue at national or other levels] &0 match objectives with potential tools. The
workshop focused in particular on the separate ihtér-linked objectives of preserving TK,
protecting TK, and promoting TK for developmentorfeach of these objectives, a menu of possible
actions was identified. It is envisaged that sadmenu would be a useful input to national multi-
stakeholder policy dialogues on TK.

Four draft discussions papers were prepared foreetind. In addition, a number of documents
were submitted by participants or invitees. Thaseavailable on the UNCTAD Trade, Environment
and Development Branch Website at www.unctad.@dérenv/TK2.htm.

This report summarizes the main points which achgéng the workshop discussions and debate on
these topics. It also incorporates some of thasdmntained in the above-mentioned documents.
The report highlights in particular concrete acsiavhich could be taken to in pursuit of one or more

of the above-mentioned TK-related objectives. iBigdnts also emphasized the importance of a
holistic approach to the subject, as actions airaedne objective (e.g. protection) may have

unintended effects in other areas (e.g. presemnjatio

The report is structured to reflect the debatesie Mmeeting was opened by representatives of the
UNCTAD and Commonwealth Secretariats. The first das then devoted to identifying national
actions that could be considered by policy makatsrésted in designing and implementisigj
generis systems for the preservation, protection and ptmmoof TK. Next a range of issues
connected with the international dimesions of TKswdiscussed. A number of areas for future
research were also mentioned in the course of geding.

This report is intended to reflect the diversityexfperiences shared and views expressed during the
workshop by the participants, who were participatgolely in their personal capacity. Therefore,
many of the following points may be inconsistent, even directly conflict, with other views
expressed. This is not a consensus documentathdrrseeks to gather in one place a wide range of
ideas and possible actions related to TK from &tio] multi-dimensional perspective.

I1. Opening of the M eeting
The meeting was opened by Ms. Lakshmi Puri, Direcfothe Division on International Trade in

Goods and Services, and Commodities of UNCTAD and Rbman Grynberg, Deputy Director,
Economic Affairs Division, Commonwealth Secretariat

! These are: 1protecting Traditional Knowledge: Lessons fromiliaal ExperiencesCarlos M.

Correa; 2Preserving, Protecting and Promoting Traditionaldedge: National Actions and International
DimensionsSophia Twarog; 3)owards an International Framework for the Protectiof Traditional Group
Knowledge and Practicé’eter Drahos; 4jowards an International Framework for the Protectiof
Traditional KnowledgeGraeme B. Dinwoodie.
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Ms. Puri stressed the timeliness of the meetinigght of UNCTAD XI in June, the Convention on
Biodiversity (CBD) COP VII the following week, aritle WIPO IGC (Intergovernmental Committee
on Intellectual Property and Genetic Resources) BREPS Council meetings the following month
(March). She also touched on the relationship betwEK and the identification of benchmarks for
development; the development of new and dynamitosedike BioTrade; and the relationship
between TK, trade and gender, trade and povertycezative industries. She stressed the need for a
holistic, coherent approach to national and intédonal codification and broad-based consultations
amongst all national stakeholders to develop natioaction plans to ensure successful
implementation and operation of the systems devised

Mr. Grynberg stated that the Commonwealth Secedthed been working on TK for many years and
that its Members, developing and developed countilike, have an interest in this issue. He also
noted the long history of cooperation between thRe&CUAD and Commonwealth secretariats.

Ms. Sophia Twarog of the UNCTAD secretariat gaveoaarview presentation of the objectives of
the meeting.

[11. Elements of National Systems

The need to take a holistic approach to the sulgediK was stressed by many participants. The
three categories of operational objectives—to prvesdK. to protect it and to promote it for
development—were deemed to be a useful way to pdoce

These objectives are interlinked. Pursuing oneathje in isolation could work against another one.
The example was given of TK documentation, whicbfien cited as a means to preserve and if made
available to patent offices to prove prior art, taditich could also facilitate unauthorized commdrcia
use and thus run counter to the objective of pasipirotection. It would therefore be important to
look for mechanisms that can be used for all tbigectives.

It was pointed out that a key issue is to helpiti@tal communities to use their knowledge at the
local level and to their benefit.

Because of the cross-cutting nature of TK, at ttéonal level, it is important to:

» involve all relevant government departments

» designate within the government a TK focal pointarampion”. This department would play a
coordinating and catalytic role. It would help thteer departments devise their policies; convene
inter-ministerial meetings and multi-stakeholdensdtations; and be the first point of contact for
third parties.

* involve the TK-holders themselves (i.e. indigenansl local communities) in decisions on this
matter, including as members of legislation drgfti@ams

» deal with the tribal authorities when approachirgpanmunity

* keep in mind the CBD principles of prior informednsent, and fair and equitable sharing of
benefits

» coordinate research done by research institutiodijidual researchers and TK-holders

* build capacity in all areas

* do things in a manner that builds trust.

It is also important to bear in mind the small sifepublic administrations in many countries and
hence the limited expertise and human and finameisburces available to design and implement
national systems to preserve, protect and promigtei development.

The problem of lack of trust between TK-holders @nel State as well as between TK-holders and
researchers needs to be recognized and addressed.
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In taking stock of national and regional developtaem TK regimes it appears that no single model
is emerging. Each country has its own culture lagdl systems. TK regimes need to be adapted to
local conditions. There are big differences, fxaraple, between Asia and Africa.

Elements related to TK are often embedded in olbgislation, for example Access and Benefit
Sharing (ABS) regimes and plant varieties protectaws. Some countries have drafted legislation
particularly aimed at TK. For most regimes, it@® soon to assess the impact. It is also unclear
whether these regimes were always developed wigh efffiective participation of the intended
beneficiaries, especially whether the beneficiahias a large impact on the outcome. An interesting
approach had been taken in South Africa where e@mgs representatives comprised half of the team
drafting the Traditional Health Practitioners Billt was mentioned that local regimes would need to
define how communities would be represented torafiseir rights. In South Africa, for example,
recent legislation recognizes the role of Tradeidreaders.

It was pointed out that there are conflicting ticass. There is a need to do something now, wherea
extensive consultations take many years.

The need for a research methodology to assessntpaci of national policies and measures on
beneficiaries was mentioned.

It is very important to be clear about the TK-rethbbjectives that are to be achieved. Thesedeclu
preservation, protection and promotion for develeptmof TK, but also the related objectives of
equity, environmental conservation, promoting sieffermination, and building trust. It was pointed
out that the promotional element had been missiogh fmany of the TK-related regimes. It is
important to match tools with objectives.

Several participants felt that IPRs had been oamdtas a tool to meet the full range or TK-related
objectives. There was a need for IPR and non-IB&al and non-legal approaches. Moreover,
drafting a law in isolation is not sufficient. Quues need to identify a strategy based on a lemad
holistic approach.

When developing national holistic TK regimes, itsmsuggested that lessons could be drawn from
WIPQO'’s work related to traditional cultural expriesss (‘folklore’). This work has identified seven
practical steps that national policymakers coulketén developing effective policies and legal
frameworks:

1. Set overall directions by determining national&lopmental objectives and the needs of
indigenous and local communities, with their fuldeeffective participation.

2. Determine relevant policy considerations, effigpceés on cultural diversity and artistic and
intellectual freedom, stimulation of creativity amgnovation, fostering of a vibrant and
multicultural public domain, preservation of culdlheritage, human rights, etc.

3. Determine to what extent IP is relevant to nmgethational objectives and addressing
policy issues, and, if so, determine how existifgdws can be used (e.g. unfair competition
law in Australia has been used to stop fake antiscaafts; certification and trademarks have
been used in New Zealand to authenticate genuihera handicrafts; performances of
folklore are already protected internationally loylB treaty; copyright and design can already
protect contemporary adaptations and expressiondramfitional cultures; the Andean
Community prevents the registration of indigenoamas as trademarks; etc.).

4. Determine which non-IPR tools, programs and suess can also be used to meet the
objectives (e.g. cultural heritage laws and programmarketing laws, customary laws,
recordings and databases, laws on blasphemy, cts)tedc).

5. Where gaps are identified, adapt IP laws angeldp sui generismeasures, laws and
systems to complement existing IP and non-IP teaols to fill the gaps and respond to the
particular characteristics of traditional cultueajpressions.



UNEP/CBD/WG8J/4/INF/15
Page 7

6. Take practical steps to make sure that existing new measures and laws are easily
accessible to and usable by intended beneficiégigs provision of legal advice, funding for
court cases, appropriate institutions to help wihts management and enforcement).

7. Determine how the rights established in suclational system could be enforced by the
rights holders in other countries (i.e. how to aghiinternational protection, as a question of
law and practice).

It was also stressed that specific measures t@m@sprotect and promote TK in certain sectorg. (e.
traditional medicine, traditional agriculture, titt@hal cultural expressions and handicrafts) wdosd
needed. For example, to preserve and promoteefuithovation in TK associated with plant genetic
resources for food and agriculture (PGRFA), speaifieasures could include support iof situ
conservation of PGRFA by traditional farmers, imggn of traditional and modern knowledge,
technical assistance and training, transfer of reldgy, improvement of access to credit, and
participation of farmers.

A. Preservation of TK

Interest in the preservation of TK is largely drivBy concerns over rapid global loss of TK and
cultural diversity. 90% of traditional lifestylesuld be lost within the next 100 years.

Modernization and the influence of western educagimde support for TK. The rate of absorption of
western culture can be higher in some countries ithathers.

Actions to preserve TK fell into two broad categstiwith a number of cross cutting issues also
identified.

1. Actions aimed at Ex situ preservation

These are geared primarily to safeguard existirgywadge from erosion and loss, independent of the
communities in which it is held. It may be partanly relevant for TK which is in imminent danger
of being lost, for example when a particular cudtigr on the verge of extinction.

The main tool referred to was various forms of doentation of TK
*  Within communities for their own use
« By outside agencies as record against loss
« In national registers for various reasons

Such documentation may also take the form of saktoataloguing - for medicine, agriculture,
cultural expressions -- including in museums.

A number of existing TK documentation initiativesen® mentioned. In the United States, for
example, these include:

e The Smithsonian Center for Cultural Life and Heyéa

¢ The Library of Congress

¢ The Database of Official Insignia of Native Amenceribes (DONATI).

Some countries have established or charged Miesstrith specific responsibilities for preservation
in certain areas, like traditional medicine. Irgetual Property Offices are also intimately invalve
Regional collaboration and participation in regidisaums is also an important element.

Many of the owners of TK are situated in smallJased communities far from capitals. They would
need to be convinced of the benefits accruing émntfrom cooperating with others in activities such
as providing data for TK databases. Trust buildintherefore critical to the success of any nation
or international TK registries initiatives.

...
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A major concern with databases revolves aroungtbtection of the information contained therein.
TK-holders have little incentive to put their datgo databases not controlled directly by themessl
they can be assured that they do not forfeit anyheir rights to the TK. There is concern that
disclosure of TK in patents and databases coultitéae misappropriate use by third parties.

Some felt that indigenous community-created anchtroled databases are better than creating
national level registers. Indigenous peoples wdinid it very difficult to buy into national or ghal
level registries that would actually hold TK.

The specific need for capacity building in the dasand maintenance of appropriate databases as well
as in the provision of data for the databases wastioned. There are opportunities for South-South
technical cooperation here.

It was mentioned that TK databases have the drdwibat they may involve taking elements of TK
out of their natural holistic context and presegvihem in a static state.

2. Actionsaimed at In situ preservation of TK

These actions are geared to ensuring survival ehd@kling groups as living, economically, socially
and culturally viable communities.

Many participants pointed out that it is impossitdeseparate TK from TK-holding communities. To

preserve TK as a living, evolving body of knowledgeis necessary to preserve the cultural and
economic integrity of the communities themselveéa:situ preservation should therefore be given

more attention thaex-situpreservation.

These actions fall into two main categories:
1) Actions aimed at preserving and strengthenieglik-holding communities themselves
2) Actions aimed at strengthening inter-generatitnaasmission of knowledge

These include the following:

Measures to strengthen cultural integrity, for exden
* Recognition and strengthening of customary law @nadtices
« Recognition and use of languages, including hawireglia in local languages (for example
radio transmissions of stories in indigenous/triaabuages)
* Recognition of land rights and other traditionaaerce usage and management rights
« Simple obligation by the State to protect the caltudentity of indigenous (and local)
communities

Many participants stressed the link with land rigglas TK is inextricably linked with the land. One
expert made the analogy that TK is a code and igtite master key. If you separate the code from
the master key, you are left with an object in asewm. It should be borne in mind that this is a
difficult issue for states as the land claimed bgligenous peoples can account for a large part of
national territory--two thirds in one case cited.

Measures to enhancing the economic base of comiesiniticluding through community based
economic development (see section on “PromotinddriDevelopment” below)

Measures to preserve the natural environment otttremunity around which much of their cultural
integrity and subsistence revolves.
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Recognition (including, where applicable, professibaccreditation) and support (financial and
institutional) for TK specialists e.g. practitiorseof traditional medicine

Measures to strengthen the intergenerational trassion of TK, for example

« Promoting awareness of the value of TK throughrtteelia and public relations campaigns,
thus encouraging renewed interest and pride in yKdmmunity youth

e Including TK in formal school curriculums

e Creating tribal educational institutions, from ma&hool to university levels

« Training youth in TK, as being done for exampletfoy Honey Bee Network

* Measures to support women and older segments qiogelations

¢« Community-based and -controlled TK databases

* Use of modern technologies such as the Internehpoove transmission among regionally
disperse communities and stimulate interest bytyout

Regarding the latter, two interesting cases weesgmted where the Internet was being used by
certain tribes in North America to create decerseal databases of TK which can communicate with
each other through the use of standard informatiaiange protocols. Access to the databases is in
keeping with customary practices of knowledge kegmnd sharing. The Internet platform allows
full use of multimedia and interactive technologies

The Tulalip tribes in the United States, for exae@re creating a database where the individual or
community entering in the data can determine whigkr groups have access to which subsets of the
information. User groups could be defined, forragbe, as traditional healers, tribal elders, tribal
youth, outside researchers, outside entities witiendial commercial interest, patent examiners, and
the general public.

The Kaska Nation in Canada is using their TK dadalia enhance inter-generational transmission of
TK by having the community youth interview the eklen their TK to be included in the database.

It was also pointed out that for many indigenoud kExtal communities, TK is connected with rights
but also obligations. Elders may in some casealoetant to fully share their knowledge with youth
if they feel that the latter will not use the kneddye in the proper way.

It was further pointed out that concerns about ppsapriation of TK can also lead to less inclinatio
to share knowledge, and thus reduce inter-genegdticansmission.

Gender and age issues play an important role Haremany countries, women and elders are the first
dropped from the priority list for education andgpart when resources are short, but these groups
play a critical role in the transmission of TK.

Establishing a model of bio-cultural conservatioras proposed by one expert. This refers to
conserving cultural landscapes where biological enitural diversity interact in a strong manner.
This model should articulate/integrate

« biodiversity conservation, including agrobiodivéysi

* intergenerational transmission, by including TKoietucational curricula

* integrating customary laws into management plars| Iprotocols, and MOUSs.

* local registers (also using non-written media sasideo).

3. Cross-cutting issues

A number of cross cutting issues requiring actia@nenalso identified, including:

* Mechanism and procedures for effective and extensinsultation
» Capacity building - for botkex-situandin situ activities
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« Recognition of the value of TK in a holistic wayeonomic, social, cultural and spiritual
* Need to overcome disconnection with formal insitius

» Value and place of sharing knowledge, genetic nessu

« Nature of legal practice and role of customary laws

B. Protection of TK

Several participants pointed out that cultural tage is indivisible. TK is an integral part of tlife
of communities. Protection of TK is linked thenefavith territorial rights, resource rights and ram
rights.

Therefore, some felt that to protect TK, the frsjuirement is that communities have the right and
power to make the crucial decisions over theirliiv@d resources and management systems. The
local context and grassroots level are the mosortapt in this regard.

A number of participants felt that the IPR systenit@urrently stands by itself is not fully suitalfor
the protection of TK. IPRs aim at commoditizingfooercializing certain pieces of TK. Moreover,
the system is expensive, complicated and very famfthe world view of the communities
themselves. The cost of overturning a misapproppatent is prohibitive.

Concern was expressed that exclusivity (alongitteslof conventional IPRs) may limit the diffusion
of knowledge and its further development while @esly disrupting the customs and practices of
local and indigenous communities.

One participant pointed out that some countriestamlong history, systematic theory and extensive
documentation of their TK, as well as a large msienal body of practitioners and industrial suppor
sector. In this kind of situation it can be impoittao encourage innovations based on this
documentation using the IP system and regulations.

One submission to the meeting stated that IPRspragte monopoly rights were inherently
incompatible with the protection of TK. It maintaid that the idea of creating an additional IPR
system specifically for TK should be "buried foroghi.

Another participant felt that requirements in IRvlasuch as disclosure of origin, is the wrong
approach, and, instead, there is a need for effeettcess and benefit sharing (ABS) regimes lying
entirely outside of IP laws that are enforced byil@and criminal penalties, for example as in the
National Parks legislation in some countries.

Many participants felt that customary law shouldfe basis of TK protection regimes. Recognition
of customary law is essential. The main difficutigre is uncertainty, given the variety of customar
law systems around the world. Under customary there is no time limit on rights and obligations
related to knowledge.

Respect for customary laws and protocols in a modegal context could be a way to resolve
tensions regarding preservation and protection Kf Tt was mentioned that under the Canadian
constitution, in First Nation (indigenous tribeg)ated cases, the court is required to first asitu
the existing customary law and what is common |&is is one way of recognizing customary law
beyond tribal territories. Native tribunals andide also deal with aspects relating to customany |
in many countries.

It would also be possible to "hardwire" customaw linto prior informed consent (PIC) conditions
and benefit sharing in ABS regimes. The challeisgiat customary law is inherently bound to the
community. They are the "ultimasei generissystems”. Geneva-based processes should nopattem
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to harmonize these diverse systems. The questamasked whether it is possible to draw broad
principles without squeezing it into someone els&igplate?

Recognition of customary law was highlighted asiaa that needed further research and attention.

A couple of participants emphasized the role oéties between indigenous groups and States to
address TK protection. Treaties between the Statkindigenous groups exist mainly in a few
developed countries with sizable indigenous popriat(e.g. Canada, USA, New Zealand), but are
much less prevalent in developing countries.

In Canada, for example, the Kaska Nation has aytmw#h the government of Canada as well as
internal protocols between the seven Kaska commesrsb that there is consistency in collection and
protection. The Kaska Nation is also entering itmeaties with other First Nations. Treaties can
embody legal and non-legal approaches. In Newasealwhich has a holistic approach, there are
1000 outstanding treaty claims. It was pointedtbat a simple obligation by the State to prothet t
cultural identity of tribes could be a good firse®s This could then kick off a treaty negotiation
process which would acknowledge that TK is local aite specific.

Many participants spoke of the need for defensieasures to prevent misappropriation of TK.

One of the papers submitted for the meeting argbadthe term "misappropriation” is a misnomer.
It clarified that what actually takes place is teatething which was never private property atsall
made into private property, i.e. an appropriatib@rgued that the damage persists also afteretine t

of IPR protection expires, as whatever was appatgai does not revert to community management
but passes into a public domain status, somethhighais equally foreign to traditional communities
as is private property. Whether as private propertas public domain, whatever was appropriated
was irreversibly lost to the community concernediteheritage status could never be restored.

The term "public domain" generated considerablewdision among participants. There were several
calls for a re-evaluation or redefinition of theulpic domain" as concerns traditional knowledge.
Several pointed out that this does not fit with ¥levs and customary systems of indigenous peoples.
From their perspective, public domain along thesinf western concepts of IPRs, is an alien concept
An indigenous representative explained that froenitilligenous perspective, it makes no sense to talk
about rights without also taking about obligatidos the use of knowledge and resources, and this
view is common, if not universal, among indigenqeoples. Although individuals might hold
knowledge, their right is collectively determinehd it is rare that individuals have the right s u
knowledge in a free and unconstrained manner. Eneyound by the laws of their tribe and of the
Creator.

It was pointed out that, from an indigenous perSpecthe idea of "already disclosed" and "non-
disclosed" knowledge is also a false distinctibm.indigenous communities, some knowledge is held
in secret and other knowledge is shared openly.enOgharing, however, does not automatically
confer a right to use the knowledge. Many songstories, for example, are held by individuals or
families. These songs or stories are performepluislic, and may be known by all members of a
community. However, the right to sing these samgiell these stories falls only to the individuals
families who are the caretakers of the Creatofts.giEven knowledge shared and used widely does
not fall into the public domain. When knowledgeskgared, it is shared among those who are trusted
to know their roles and responsibilities in usihg knowledge. Misuse of this knowledge, even when
used by others outside of the tribe, can causersguaysical or spiritual harm to the individual
caretakers of the knowledge or their entire tritoerf their failure to ensure that the Creator'ssgifte
properly used.

It is for this reason that indigenous peoples tgareerally called for the protection of knowledgatth
the Western system has considered to be in thelitpdbmain”, as it is their position that this
knowledge has been, is, and will be regulated Isyacnary law. Its existence in the "public domain”

...
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has not been caused by their failing to take tlepssihecessary to protect the knowledge in the
Western IP system, but from a failure of governreesntd citizens to recognize and respect the
customary law regulating its use.

The idea of the "paying public domain" as existsapyright law was also deemed worthy of further
exploration. It was mentioned that Peru had incaafed such a provision in igli generisTK
legislation.

One submission indicated that the protection ofective rights should not curtail the rights of
individuals.

It was pointed out that 30-40 countries had alreamparked on establishisgi generigprotection of
folklore, which is a component of TK as broadlyidetl. There are a number of lessons to be learned
from these endeavors. In many countries, exigtimayisions, for example for copyright, are not
effectively used. There was a need for a compgherapproach, encompassing both legal and non-
legal measures.

One participant felt that TK protection legislatimould need to include:
» Criteria for protection
» Conditions
e Scope of rights and exemptions
* Identification of rights holders
¢ Expiration or loss conditions
¢ Enforcement mechanisms

A number of possible national level actions thatildobe taken to protect TK were mentioned by
participants, including the following:

1. Actions aimed at the defensive | P protection of TK.

Defensive IP protection of TK refers to preventingppropriate IPR's being granted to third
parties.

« Making information on TK available to patent angdemark examining offices.

For example, in the United States the databas@eobfficial insignia of tribes is used by
trademark examiners. The Indian Traditional Knalgle Digital Library provides patent
examiners with information on traditional Indian di@ne which has been extensively
document for many years.

» TKregistries and documentation, in support ofgheve

* Legal requirement to disclose the source of origingenetic resources and associated
traditional knowledge in relevant patent and otlRR applications. Evidence of PIC and BS
could also be requested.
It was mentioned that this requirement had alrdaeln implemented in at least one region,
and there had been no problems reported to dateth&r participant thought that this was

the wrong approach. (See further discussion itefiational Dimensions” below).

« Development and adoption of voluntary guidelinestqcols and best practices on disclosure
of TK used in inventions.

» Redefinition of the "public domain" as concernglitianal knowledge
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e Establishment of an IP Information System
This could allow communities to access existingniiérmation in their own language and in
a manner that is accessible to them close to hlare of residence. They could scan
databases for unauthorized use of their TK.

» Legal assistance to local communities to file ofijexs

« Development of a low transaction cost IPR systepsgjbly revolving around a registry),
which provides incentives to individuals and comitias to disclose their TK

< Ban on patenting of living organisms

One participant stressed that this would tackle ithet problem at the source where
inappropriate IPRs are granted.

* Declaration of TK and derivatives as non-patentaisdter

2. Actions aimed at positive | P protection of TK, including:

Positive IP protection can serve to prevent theuthwized or inappropriate use of TK,
particularly by third parties

¢ Recognition in national legislation or governmentiécree that local and indigenous
communities are the owners of their TK

* Recognition of customary law in the broader legaitext

» For TK associated with genetic resources, inclusigorovisions in ABS legislation requiring
the PIC of the TK-holding communities in accordangth their customary laws

e Truth in advertising laws to prevent misrepreséoiat
The Indian Arts and Crafts Act of the United Statess mentioned, whereby those selling
unauthentic products that claim to be made by Araeriindians or particular tribes can be
fined or sent to jail.

e Tort of misappropriation
With this, remedies can be sought for the unautledriimproper or unlawful use of property
for purposes other than that for which it was avadjy intended. Such a tort exists, for

example, in the United States.

¢ Use of conventional IPR instruments by the comniesiitincluding as preventive measures
(e.g. patents, geographical indications, trademadqsyright, design, etc.)

e Adaptions of conventional IPR instruments to bettezet the needs of TK-holders, for
example:

0 Collective rights
0 "Secret patents", whereby TK could be protectetiauit being fully disclosed
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This could follow, for example, the lines of IPRs military matters which due to
national security concerns are not fully publicligalosed, or software patenting,
where the source codes are not revealed but fsitipe protection is provided.
Criminalization of biopiracy
Use of contracts, including clauses on TK and $&s u
One participant strongly supported this approadmother mentioned that in one region
indigenous communities currently had the righid¢erse their knowledge to third parties, but
that this was not working particularly well. A tHiparticipant stressed the need for capacity
building of and legal assistance to communitiesdgotiate contracts.
Requiring the PIC of TK-holding communities for pighing their TK
Enforcement mechanisms
Requirement to seek permission to export folkloaelitional cultural expressions products
This is a requirement in Kenya, for example.

Direct regulation outside the IPR system

Sui generisTK database, where putting TK into the databasea#lg constitutes establishing
a legal claim over the TK

New sui generisystems, to be explored

3. Actions aimed at promoting benefit sharing with TK-holders

(discussed further under section on promoting Tikd&elopment)

Use of contracts

For TK associated with genetic resources, inclusioprovisions in ABS legislation requiring
the benefit sharing with TK-holding communities farmmercialization of products derived
from their TK.

Paying public domain

The need for capacity building for both states aochmunities was emphasized by many. The
shortage of legal draftsmen in many developing t@swas particularly highlighted.

C. Promoting TK for Development

As stated in one submission, TK is used at thel lles@l by communities as the basis for decisions
pertaining to food security, human and animal Imgatucation, natural resources management, and
other vital activities. It is a key element of tbecial capital of the poor and constitutes thedirm
asset in their efforts to gain control of their oliwes. For these reasons, the potential coniobutf

TK to locally managed, sustainable and cost effecsurvival strategies should be promoted in the
development process.

TK can play an important role in achieving the klhium Development Goals, including those
related to poverty and hunger eradication, imprgvealth, ensuring environmental sustainability,
promoting the empowerment of women, and buildiggpdal partnership for development.
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It is important to raise awareness at all levalsmf local to international, of the vital role theK
plays in development.

It is also important to integrate TK into natiorsfategies. In Uganda, for example, TK has been
integrated into Uganda's Poverty Eradication antioicPlan. Having a national champion can be
important here.

Incorporating TK into development project desigmpiementation, monitoring and evaluation can

greatly increase project impact, effectiveness sustainability.  Participation of communities can

increase their sense of empowerment, a key obgdfivmany development projects. Incorporating

existing community institutions and appropriateigeshous technology increase cost-effectiveness
and sustainability. A number of examples of thierevpresented. There were some calls for
establishing more development projects using TH. (eutraceuticals, designs) and to include TK into
environmental impact assessments.

It was also stressed that actions in this arenalglm®e based on respect of the communities asasell
their knowledge and world views.

1. Actions aimed at promoting the use and further development of TK, including TK-based
innovations

Actions to promote the use and further developro&iiK include actions aimed at:
* supporting TK-holding communities (addressed urinlaitu preservation of TK, above)
e promoting TK-based innovations
« facilitating communication and sharing of TK amadrig-holders
* enhancing interaction between TK and other knovwdesigtems
e encouraging research on TK-related matter and wiwgITK-holders

It was pointed out that arsui generisregime for the protection of TK should stimulabe diffusion
of TK-based innovations and the access theretbdypopulation, especially the poor.

It is accordingly important that measures aimethatprotection of TK and other forms of IPRs do
not stifle information sharing, innovation and ras#h.

A number of measures to stimulate innovation weeationed.
It is important to give incentives both to commigstas well as individuals.

In one case, the use of prizes for grassroots smooy has created both monetary and non-monetary
(e.g. recognition) incentives.

The education system can help to create an inr@vathic among youth.

It was pointed out that indigenous innovation, wtibmetimes associated with a profit motive, more
commonly comes as an expression of a deep inteoreship between tribal members, their Creator
and their homelands.

In countries such as China, with a well-documertedy of TK, conventional IPRs such as patents
have been used successfully to stimulate furtherb@dged inventions, particularly in the area of
traditional medicine.

Many participants stressed the importance of irr@@acommunication among TK-holders, lateral
learning and sharing of experiences.
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As stated in one submission, isolation of commasifrom one another has meant an increase in their
cost of learning The possibility of pooling besagtices to generate optimal solutions to common
problems is a kind of benefit which local commugstimight cherish a great deal.

Such lateral learning can take place
¢ Between communities (community-to-community exclemaas facilitated successfully by
the World Bank Indigenous Knowledge Programme)
« Through networks of practitioners (at nationaljoegl and international levels)
¢ Among NGOs
¢ Among countries, within and across regions

Communication can take place face-to-face and/ooutfh modern communication technologies
including the Internet and e-mail. The latter banimportant in creating the links between glolval a
local knowledge.

Institutional linkages and multistakeholder dialeguat the national level were also identified as
important for improved communication.

In several countries, TK practitioners are settipgschools to share and further development their
knowledge (e.g. traditional medical practitionadiool in Kenya,; traditional farmers school in bidi

Several participants stressed the importance efreh on TK. Scientific validation of TK could be
one aim of such research. This is particularlydntgnt in the case of traditional medicinal proguct

Funding for such research is of key importance.Stéuth Africa, for example, the Department of
Science and Technology has been providing fundihgr0 million per annum for research in
indigenous knowledge systems since the year 2000.

It is important that the results of any researchl development on TK are shared with the TK-
providing communities, so that they too can berfediin any new knowledge created. The PIC of the
TK-holders should be sought prior to conductingaesh on their TK.

Collaborative research provides particularly insérey possibilities. The interface between TK
systems and other knowledge systems (e.g. "west@emce"”) is fertile ground for innovation. In
Ethiopia, for example, collaboration between tiadil farmers and research institutes produced a
series of "elite landraces" which outperformed rtiégh input variety agricultural counterparts. In
other cases, interaction between traditional headad medical doctors has led to new cost-effective
solutions to health concerns. Including TK intdlaloorative research on ecosystem assessment and
pollinators was also mentioned.

2. Actions aimed at enhancing community livelihoods through sales of TK-based products

Registries of TK can provide a means to assessffitential commercial value as well as to interest
potential investors and partners.

Innovation incubators can help to scale up innovegtiinto viable commercial products.

One submission pointed out that the value chaimmfvations beginning from scouting, validating,
value addition, product and enterprise developmH?PIR protection, licensing and dissemination
requires a whole range of institutional innovatiomkich are absent in most of the developing
countries.

This submission called for the development of a tmst IPR protection system which would provide
incentives to individuals and communities to diseland share their TK. It further states that in a
globalizing economy, grassroots innovations, ifpgary supported by formal science and technology
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and financial institutions, can provide a basisdadnieving competitiveness and excellence as asnean
of dignified survival.

Several pointed out that the benefits to communitiem sales of TK-derived products would be
greater the more they are involved in the productibthese products and the more they move up the
value-added chain. Thus, community-based developiadey.

One participant pointed out that since indigenasmunities are tied to their land, it is importémt
bring economic development opportunities to theerghas opposed to forcing them to migrate and
thus eroding their cultural identity.

Increasing the value-added that stays in the coritgnen country requires development of local
productive capacity and support to indigenous ath@rocommunity-based enterprises. The need for
capacity building to build productive or supply eajty was emphasized.

There are a number of policies and measures tivargments can take to support this, including:

* Business development support programmes (most iGesirttave support programmes for
small and medium sized enterprises (SMESs), but fmryhave a specialty in indigenous and
community based SMESs) that include training andrass services (accounting, marketing,
etc)

* Access to finance (small businesses with new pitsdiace increased challenges in finding
finance)

» Technical assistance in new product developmentaeting international product standards

¢ Assistance with scientific validation of TK-basewgucts

* Technology transfer

« Accreditation of traditional practitioners

« Market access, information and creation for primagmi-processed and processed products
-The Internet offers new opportunities for promgtifrK-based products.

-It was noted that in the United States, for examfile Indian Arts and Crafts Board assists
in indigenous product promotion.

-Another example: in Thailand the product prommgiocampaign of "one province, one
product” has proven quite successful for TK-bagedlycts.

-The role of fairtrade markets should be furthgslersed.

* Facilitating partnerships among community-based SMBus allowing for economies of
scale, joint marketing and sales, etc.

« Facilitating partnerships between SMEs and TNC={@m direct investors)

On partnerships, it was noted that it is very ini@ot to choose the right TNC, one that is
committed to technology transfer and knowledgeisbaiThere also must be mechanisms in
place to protect the SMEs given their unequal bangg power.

It was suggested by some that UNCTAD produce a Wwaoid of good practices on how the

government or meso institutions can take a proactile in establishing policies and programmes for
the development of TK based products and servieeicies and support programmes in Brazil,
Canada, China, Costa Rica, Guatemala, South AdndaThailand deserve further investigation.

Regarding ABS issues, several stressed the impertah national ABS regimes. Benefit sharing
with TK-holding communities could be included ireie regimes. Other voices warned that ABS
regimes must be carefully designed and not tooyhead cumbersome; otherwise they might stifle
research and investor interest.

Dispute settlement mechanisms and proceduresssreaeded.
The role of contracts in benefit sharing was higjfied by some. In some cases the State could

negotiate with prospective users, particularly wttes TK-holding communities lack the capacity to
/...
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do this or when the owners of the TK are not eadintified. Benefit sharing with the TK-holders
could then be a separate but linked process. hdssthe advantage of speeding up the contract
negotiation process. Another participant felt thigh levels of trust between indigenous and local
communities and the State would be a preconditioithiis approach to work well.

It was pointed out that for indigenous peoples, mantialization of TK is a controversial topic.
Some are keen to use their TK to enhance liveliboddthers are not interested in commercialization
at all. Sacred knowledge is universally off-limftsr commercialization. There is currently no
mechanism for them to work out these controveistles. New indigenous institutions were needed.

It is also important to avoid over-harvesting aegldtion of natural resources.

The link with protection was stressed by sever8ome felt that TK must be protected prior to
commercialization.

One emphasized the risks involved in commerciabpatvithout

a. legal protection and

b. a support system that will promote communityndigenous based commercialization.

Otherwise the TK will suffer the same fate as gds, and other natural resource development in
developing countries. The foreign investors conx@lat and "leave a big hole in the ground”, the
expert argued. In the meantime, the local commesdre completely disrupted. The indigenous/local
communities have to be fully involved in any comaoiglization activities.

Improper IPRs claimed by third parties, both domsally and internationally, can have a negative
impact on the development prospects of TK-holdimgnounities. The example was given of
Cupuagu, an Amazonian fruit used in Brazil to mak@umber of fruit products. A firm in a
developed country registered the name of the fnuiP offices as a trademark. As a result, some
exporters of Cupuagu jam have had difficultiesxpagting to those markets. This poses a threat to
the well-being and preservation of the native comities who could benefit from the sustainable use
of this resource.

V. International Dimensions

There were a number of interesting ideas discussiating to the international dimensions of TK
protection.

Several pointed out that there was an urgent reedttin this area as TK is disappearing at a rapid
rate. Soon, there would not be much, if anythirgt to protect. It was pointed out that 5,000
languages in Africa currently risk extinction.

Many participants felt that it is important to hamernational measures in place. The main reasons
for this include:
¢ National legislation cannot be implemented outsithe country unless there is an
international agreement to support it.
* Countries face constraints from Article 27.3(bI&fIPS
« Countries may be allowing patenting of other coestknowledge
« ltis difficult to track and enforce agreementshatiiird parties in foreign countries.

As mentioned above, there is considerable divelisitpational TK systems. No one suggested
harmonization of these systems. It was emphagimgdational systems need to be adapted to local
conditions and priority aspirations. For examptere is considerable difference between Asian and
African countries.
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One submission stated that given the diversity agsible approaches and the need to respond to
different cultural and ethnic realities, a uniquedal for the protection of TK is unlikely to emerige

the near future. This may make it more difficatdevelop international rules on the matter, unless
they focus on very specific objectives and issaash as preventing misappropriation.

One participant felt that the fear of misappropotmight have been driven by recent patenting
activity. To remedy this, he suggested the possilf excluding patenting of life, including micro
organisms. He felt there was a need for this taduressed at the international level because eygisti
international agreements like TRIPS have constdaiceuntries’ flexibility in implementing these
solutions.

The importance of opening dialogue and buildingttrwithin and among States was stressed by
some.

The fundamental principles of most favored natioafional treatment, reciprocity and mutual
recognition were raised.

One submission to the meeting succinctly definedétprinciples as follows:

* National treatment an eligible foreign right holder should enjoytsame rights as domestic
national

* Reciprocity whether a country grants protection to natiowéla foreign country depends on
whether that country in turn extends protectiomationals of the first country; the duration
or nature of protection may also be determinechiyseme principle.

¢ Mutual recognition a right recognized in one country would be redogph in a foreign
country by virtue of an agreement between the twmtries

* Most favored nationa key element of international trade law, wherahy advantage, favor,
privilege or immunity granted by a [WTO] Membertte nationals of any other country shall
be accorded immediately and unconditionally torthgonals of all other Members.

On national treatment, it was pointed out thatllitves diversity to flourish but doesn’t recognize
diversity everywhere.

One stressed that reciprocity, as in the WIPO-UNBS3fbdel provisions on folklore of 1982, is the
best way forward. Another felt that reciprocitg, established in some regulations, may provide the
basis for extra-territorial recognition of TK proten, but only to a limited extent given the disi¢y

of modes of protection and the nature and scopébfs. A third participant pointed out that from
the indigenous perspective, reciprocity may ap@inmeen their tribe and national systems or among
tribes.

Several felt that an international system may beemealistically based, at least in the short teym,
a basic agreement on some essential elements girdt€ction and the mutual recognition of the
regimes in force at the national or regional level.

Various views were expressed on mutual recognitioBne expert thought it worked well in
investment treaties and sales of goods and serwibege it does not advantage an outside player, but
rather gives access to markets. It is differenthimm case of "rights". If national rights regimere
different, it could be divisive and the systemdwgtronger rights regimes would benefit more.

It was further proposed that states should procgethe basis of memorandums of understanding
(MOUs) because they allow a gentle probe of otleemtries' sovereignty concerns and have been
successful in other contexts. Others pointed betlimitations of such an approach, as MOUs are
generally bilateral and thus costly to negotidtecan take as much effort to try to make sure Hrat
MOU is non-binding as to negotiate a binding areangnt.
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Some proposed starting with guidelines, protocals soft law and building towards hard law. The
paradigm of an enforcement pyramid was suggesteding first with soft law and guidelines,
building trust and acting out of mutual respecthit does not work, one moves to the second $tep o
legally binding provisions with threats; and finalvith penalties. One participant remarked that
empirical data show that with enforcement pyramiusdelines become more effective.

It was also pointed out that patent offices redyldevelop guidelines. It would be possible to for
them to meet and develop guidelines on what to kookas regards declarations of origin. These
guidelines could be made available to the biotadustry and others so that they would know what is
expected.

Others felt strongly that there was a need forgallg binding international instrument now, andttha
guidelines and similar instruments do not work{ipalarly with "non-virtuous" actors.

Participants self-declared themselves to be "trpagple” or "non-treaty people”. Some felt treaties
can trigger important evolution for a set of prpples. Some existing treaties seem disappointing in
the beginning, but later had increasing impact. e @articipant stressed that for a treaty to be
effective, it is important to create an enforcensggncy right away.

Several pointed out that it is possible to devefaprnational treaties before national systemsirare
place. When the TRIPS agreement was adopted, roaugtries did not have full-fledged IP
legislation. TRIPS has spurred WTO members to Idpvéegislation to meet their obligations.
Similarly, an international TK treaty could spudaguide national TK systems.

One expert noted the vast differences of opiniat txist between governments, but also among
indigenous peoples. It may not be possible toremt® a treaty incorporating a more uniform
agreement at the international level at this tirfe thought that it would be better to take theetitm
find the right areas of agreement.

Another expert pointed out that the IP systemfitsat always been willing to accommodate different
interpretations of general principles.

One stated that it was unlikely that an internaldramework would result in levels of protectidrat
would be regarded as ideal by TK-holders, but ild@rovide incremental progress.

One submission outlined some core elements ofntteenational dimension of current IP law. These
are recognition of national treatment; overall jpeledence of rights granted under different national
laws; national discretion to implement internatiostandards through a variety of legal doctrinesd an

mechanisms; a focus on practical hurdles faced®ign right holders; and a need for administrative
coordination.

This submission also identified a range of optimelated to norm-building at the international level
including

¢ abinding international instrument or instruments

e anon-binding statement or recommendation

e guidelines or model provisions

< authoritative or persuasive interpretations of texiglegal instruments

e an international political declaration espousingecorinciples and establishing the needs and

expectations of TK holders as a political priority.

One expert remarked that national patent officesoaerloaded with patent applications, particularly
biotech patents.

As a solution to this, one called for a moratoriom biotech applications. Another called for the
creation of a Global Biocollecting Society, whicbutd help with guidelines, track patents, and help
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patent offices by taking over TK-related pateritscould be self-funding. Another expert pointed,ou
however, that this would be difficult when comparedcollecting societies in the area of artistic
works since the musical works have relatively loperduction costs and shorter production cycles.

Some thought that a Global Biocollecting Societyuldobuttress a legally binding disclosure
mechanisms.

The disclosure idea naturally generated quite abdebate. One expert suggested that disclosure
would unnecessarily burden the patent system, ivefjatimpact innovation and undermine
development and benefit sharing. Another askedys@ldevelopment? One participant thought this
could add uncertainties and increase conjectugtscoAnother pointed out that many countries have
this already in their national legislation and thérave been no problems reported to date. It has
proven to be an affordable and feasible solutiod Aas not created conflicts. The disclosure
requirement puts the burden to state the origitherpatentee, as he knows best where he acquired it
It is not so difficult for patent offices to do ¢hi It makes the legal link between the requirenaeik
enforcement that is missing at the internationatlle

One participant stated that the proposal for dgale/certificate of origin would provide a set of
rights and obligations to applicants, both ceilirmgsl floors. A key question is whether countries
would be willing to enforce foreign rights. Theaee precedents in the IP system. The IP law
principle of territoriality has exceptions, for emple, in the area of geographical indications and
trademarks. Under the Paris convention, trademduks registered in one country shall be accepted
for filing in other countries, and well-known mar&isould be protected even if not registered. There
are also exceptions/conditions where the accemmtry can say no (i.e. derogation from extra-
territoriality). These exceptions allow a safetiwe, as there are some rules in other countrigs th
might be very difficult for another to accept besauhey are so far from what is acceptable value-
wise. On the other hand, there may be some tyjpedas in other countries that would be fairly yas
to accept.

The case of marriage contracts was brought up afiuastrative example. Most states recognize
contracts of marriage even where they don't conaptli their own laws. But recently, there was a
case where one state (sub-national jurisdictiony itarge country decided to recognize same-sex
marriages, but other states in the same counttametthat they would not recognize them.

In the case of TK, it is important to ask, what tie common values and what are the values that are
so far apart that they cannot be accepted?

Some patrticipants felt it would be important toritiiy and agree upon a set of core principles. One
participant suggested a number of principles tloalct be included in this set. These included the
need to recognize ownership and control over Tkt fiK should benefit the rights holders and

communities; that individual innovation should alse encouraged; prior informed consent; and
equitable distribution of benefits.

Several emphasized the need for an enforcementygeoupled with enforcement capacity. For
international arrangements to work, there must fflereement agencies at national level acting as
their custodians. Without a clearly identified ioatl champion, enforcement “falls through the
cracks". Thus enforcement should be part of tiseesy itself.

The need for formal and/or alternative dispute leitnt mechanisms or procedures was also
mentioned.

There was some reflection and various views expresbout whether to continue to try to take a
global consensus approach or whether interestentresi should move ahead on their own. It was
pointed out that historically it was rather unusioalthedemandeurso sit and discuss at length with

those who have no interest in the issue. It wag adentioned that some countries currently favor

...
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bilateral approaches to IP in general. Some lelt &s thelemandeursre weak, having a consensus
treaty may not be worth having.

It was clarified that in WIPO the texts of pastaties have been worked out in committees and then
adopted in diplomatic conferences. It was alsoeplel that in WIPO a consensus approach is
favored, although WIPO treaties themselves arergép@lurilateral (i.e. not all WIPO members sign
and ratify them).

Another participant stated that some indigenousiggavould view an international treaty that only
dealt with access to TK and ownership with someceom TK is critical for the daily survival of
indigenous people and others living in rural ar@&% of whom live on less than one US dollar per
day. There is a big gap between customary lalealdcal level, and the international level.

Some felt that the TK issued had been "hijackedPblawyers” and that the nature of TK and how
indigenous people protect TK had been left outdiganous communities valued free access, free
flow and the livelihoods of their peoples. Withqarbtection of the land, the knowledge cannot be
protected. It is important to protect the pradtiemd social structure of the communities. It talvi
that protocols contain customary law. Otherwisencmnities do not really invest in it. There is
currently no declaration that indigenous peopleawaers of their knowledge and this needs to be
rectified. A country case was cited where it wadyoafter constitutional recognition of this
ownership right that the government took the isser@usly. Some felt that a number of countries pay
rhetorical lip service to this idea, but do notligeamplement it domestically. Any internationakaty
needs to affirm and recognize that such a riglotitnership exists.

On land rights, the idea was floated to set upszeevemechanism where every year a number of states
would go before a review panel of "the great arel gbod" and indicate what they have done as
regards indigenous people and land. This would gidigenous people a window of transparency on
the land issue. Treaty review exists, for examipl¢he WTO and the ILO.

One participant stressed the need to include TKha minimum documentation for patent and
trademark searches. Progress on this was being ataif|PO.

It was pointed out that various groups of indige@eoples are documenting their knowledge for
their own purposes. These registries have muligyers — public, private and so forth. It was
suggested that a patent prior art layer could ieddo these databases. These would be accessible
only to patent offices and possibly registered ooapons, whose movements through the databases
could be tracked. This layer could contain jusitegh information to trigger a further search.

One submission called for the creation of a regisfrsacred marks at the international level codiple
with a general agreement that names and signsiatsbevith God and goddesses venerated by any
culture would not be allowed to be used in a diggedul manner by another.

The same submission called for the creation ofnéermational registry of sustainable technological
innovations (INSTAR). The purpose would be to pdeva low transaction cost system to innovators
and TK holders to obtain worldwide protection amaédincentives for disclosure.

One expert asked whether existing TK-holding orgations that manage and enforce rights over TK,
such as the Honey Bee network, could offer lessonghere the bottlenecks and advantages are.

As discussed above, many participants felt theie avaeed for a re-evaluation and redefinition ef th
public domain in relation to TK.

Some participants also stressed the need for arsaivnovelty concept. This was a gap in WIPO's
work. The patent laws of certain countries legallpw the appropriation of TK in use elsewhere in
the world. Universal novelty standards could redignsions regarding "biopiracy".
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It was further highlighted that much informatiortsaas an input in innovation processes. So itgeval
is conjectural and difficult to assess. Demandtfat information will be sub-optimal due to the
uncertainties.

Some suggested the creation of regional paterdestfiwhere national patent offices would become
branch offices. Europe is moving toward this appto Some pointed out that this would make a lot
of sense for smaller economies, where the relatdgts of setting up IP offices, for example to
implement TRIPS agreement obligations, are verh.h{@hink, for example, of a country with a
population of 15,000) It would make more sensestarh countries to invest those resources in health
and education. On the other hand, some pointethatisome countries would find it hard to give up
jurisdiction over patent examinations, particulasligen it might imply jobs being lost.

The idea of extending fair trade-type labeling tK-Hased products was suggested for further
exploration. It could build on people's concerrido the right thing".

The question of forums was raised. It was pointatl that most small island states were CBD
members but not so many were WTO members.

It was suggested that an international protocollccdoe set up under the CBD to prevent
misappropriation or the breaking of national laws.

At the WTO, it had also been suggested by somethi@aTRIPS Agreement could be amended to
require disclosure in patent applications of tharee of origin of genetic resources and traditional
knowledge, as well as evidence of PIC and benbkfirisg. Removing the requirement to patent
micro-organisms was also suggested by one panticipa

WIPO's work and role were also discussed. The newmdate of the IGC was presented, which
requires the IGC to accelerate its work, and tag$om particular on the international dimension of
intellectual property and genetic resources, TK fatidore. The new mandate excludes no outcome
for the IGC's work, including the possible devel@miof an international instrument or instruments
in this field.

The presenter pointed out that the IGC had dowé @f lwork to understand the existing situations A

a result of the IGC's work, major patent offices andertaking revisions to take TK into account in
patent examinations, he said. Its work had alseige¢ead reflection upon the core principles of IR, la
such as the public domain. Now the challenge distll this down to key decision-making points.
Challenges for coordination include making prog@ssubstance, procedure and political consensus.

One submission argued that the WIPO IGC shouldsfasureviewing current national IPR systems
and international IPR treaties with a view to idigimg what changes are needed to eliminate damage
caused by these systems, so as to stop theirdreade with customary law systems and farmers
inherent rights.

One participant stressed the importance of avoidimglication across forums. Others felt that each
forum addresses the issue from different and egwalid perspectives. In UNCTAD, for example,
the trade and development aspects can be addresgbeda holistic approach taken. Another
participant highlighted the good working relatiobgtween the secretariats of WIPO, CBD,
UNCTAD, UNESCO and FAO and pointed out that thisiigery practical way to avoid duplication
and harness potential synergies.

V. Areasfor Further Research
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A number of key areas for future research were astgg by individual participants, both in the
course of the meeting and in participant evaluatifimms. These included the following clusters of
issues:

« Redefinition of the concepts of public domain, paat, novelty, etc. in relation to TK

« Further work on elements of natiorsli generissystems for the preservation, protection and
promotion of TK

¢ Exchange of experiences and compilation of casdiestlon success stories related to these
objectives

¢ Means of recognizing and strengthening customavy la

e Sustainable usage and commercialization of TK, siscinaditional medicines

» Deeper analysis of the implications of trying toide rewards for the benefit of TK-holders
(commercialization versus monopoly and depletion)

« Potential role of fair trade labels in promotingde in community-produced TK-derived
products

« Best means for TK-holders to use existing IPR a@hédromeasures to their benefit

* Analysis of issues related to an international feuork

e Cross-border territoriality

* How to formalize the legal relationship betweerioral and international systems

» Erosion of TK and cultural heritage

« Land rights within the context of indigenous pegple

« Disclosure requirement: pros and cons

« Development dimension in IPRs, in particular asardg TK protection

¢ How to move forward expeditiously in an effectivammer

« How to ensure the effective participation of sm@thtes in the various activities and
systems/institutions that may evolve.
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ANNEX 1: Programme’
UNCTAD-Commonwealth Secretariat WorksAam Elements of Nation&ui GenerisSystems for the Preservation, Protection and Piiomof Traditional Knowledge,

Innovations and Practices and Options for an latgwnal Framework
Room XXV, Palais des Nation<Geneva

Wednesday, 4 February 2004 Thursday, 5 February 2004 Friday, 6 February 2004
10.00 | Opening by Lakshmi Puri, Director, International Trade Bion, Chairman: Debrata Saha, Permanent| 9:30 - 10:30
- UNCTAD, and Roman Grynberg, Deputy Director, Ecoiom Mission of India to the U.N. Breakout groups
13.00 | Affairs Division, Commonwealth Secretariat ¢ Preservation and Promotion for
Presentation: Development
Tour de tableof participants Peter Drahos, Australian National « Protection
University
Overview presentatioby Sophia Twarog, UNCTAD Wrap up
Discussion Chairman: Geoff Tansey, QUNO
Chairman: Geoff Tansey, QUNO
Presentation: Graeme Dinwoodie, Reporting back to the plenary of the
» Actions to Preserve TK Chicago-Kent College of Law break out groups
Initial comments on draft meeting
» Actions to Protect TK reports

Concluding remarks
Close of meeting

15.00 » Actions to Protect TK, continued Presentation/Antony Taubman, WIPO
- Secretariat
18.00 + Actions to Promote TK for Development
Discussion
Presentations:Siddhartha Prakash, Indigenous Knowledge
Programme, World Bank National Actions, cont'd
Perumal Vivekanandan, SEVA & Honey Bee Network Presentation: Carlos Correa, University

of Buenos Aires

This programme has been adjusted to reflect theahtiming.
The workshop was organized in collaboration whih Quaker United Nations Office (QUNO).



