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Note by the Executive Secretary
l. INTRODUCTION

1. In paragraphs 2 and 3 of decision VII/H, the feoence of Parties invited Parties, Governments,
indigenous and local communities, and relevantrirational organizations to communicate to the
Executive Secretary any relevant information orstxg indigenous, local, national and regiosal
generis systems for the protection of the knowledge, immtimns and practices of indigenous
communities embodying traditional lifestyles relevdor the conservation and sustainable use of
biological diversity and any relevant informatioh ianovative policy, administrative and legislative
measures that are supportive of customary law aadtipes. The Conference of the Parties further
requested the Executive Secretary, to compile i&bion on issues identified in paragraph 2, anthen
nature of customary laws and traditional protoamisindigenous and local communities relating to
customary uses and the conservation and sustaingbleof biological diversity, in cooperation with
indigenous and local communities, for the consitlemeof the Working Group.

2. Pursuant to paragraph 2, the Executive Secretaned notification 2004-049 of 4 June 2004,
inviting contributions. The Secretariat is cirding herewith the submission received from the
International Institute for Environment and Devetamt (IIED) pursuant to this request.

3. This document is being circulated in the languagd form in which it was received by the
Secretariat.
* UNEP/CBD/WG8J/4/1. /

For reasons of economy, this document is printetdlimited number. Delegates are kindly requestdating their copies to meetings and njpt
to request additional copies
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Protection of Traditional Knowledge and the ConadgCollective Bio-Cultural
Heritage’

IIED?, Andes (Peru), Dobbo-Yala Foundation (Panama)yéisity of Panama, Chinese Centre for
Agricultural Policy, Southern Environmental and isgitural Policy Research Institute, Kenya Forestry
Research Institute, Centre for Indigenous Farmiygie®ns (Bhopal), Ecoserve (New Delhi), Herbal and

Folklore Research Centre (Andhra Pradesh)

IIED together with researchers in Peru, Panamaia]ndhina and Kenya is conducting participatory
research on traditional knowledge systems of inthge and local communities and the role of custgmar
law in protecting traditional knowled§eThrough community-level case studies, we aimrtsuee thaf
international and national policy is built on a daemnderstanding of local realities, concepts, noamd
strategies. We believe that this is critical foe development of sound policy on traditional knalge
protection, genetic resources and folklore.

National and international policy processes fotgrtion of traditional knowledge of indigenous plesp
and local communities are underway in various f@tanternational level, these include the Biodsigy
Convention, WIPO, the UNESCO Convention on theguibon of Intangible Cultural Heritage, the FAO
International Treaty on Plant Genetic Resourcessandn. Contrary to the worldview, needs and belief
of indigenous peoples and local communities whotlageholders of traditional knowledge these policy
processes focus narrowly on the protection of thellectual component of knowledge systems, and do
little to confront the increasingly rapid loss ablogical and cultural diversity, often driven bgsk of
rights to use, access and control traditional resesuand territories.

In this paper we suggest that a broader approacteded, which focuses on the protection of knogded
systems as a whole, including their cultural, bgatal and landscape components, in order to safdgua
traditional knowledge. We introduce the concepfcoflective bio-cultural heritage’ which encompasse
the material, spatial and cultural as well as iet¢lal components of knowledge systems, as ths fias
protecting and safeguarding traditional knowleddfe also propose the development of an international
Treaty for the Protection of Collective Bio-Cultutderitage, under the auspices of the UN Permanent
Forum on Indigenous Peoples.

1) Introduction

Unless approaches for traditional knowledge praiacare founded on a good understanding of the
distinct cultural, biological and ecological chaeacof traditional knowledge systems, they riskngpi
little to safeguard traditional knowledge and magederate its already rapid loss. Just as intei&ct
property rights facilitate and encourage industimalovation and creativity through market incensive
mechanisms to protect traditional knowledge shdigddesigned to facilitate and encourage traditional
innovation.

Through their reliance on and interaction with matand natural resources, communities have acquired
an immense knowledge of their natural environméfdt this accumulated knowledge is rapidly

L IED - the International Institute for Environmearid Development - is an independent non-proficgaksearch
institute dedicated to promoting sustainable degwalent.

2 This collaborative research project, ‘Protectiragiitional knowledge: Implications of customary faand
practices’, focuses on biological or ecological Wiexige systems, in particular medicinal plants @aditional crop
varieties.Contact: Krystyna Swiderska, email: krystyna.swiderska@iied.org
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disappearing as the world steadily becomes morarelly and biologically uniform. It has been
estimated that 80% of all cultural diversity wike disappeared in 100 years tim&ccording to the
IUCN Task Force on Indigenous Peoples, the maisatkrto cultural diversity include extension of
government control, unjust land policies, cultumrabdification policies and inappropriate conservatio
managemeﬁ.t Since colonial times, the lack of recognition todditional territories, resources and
customary authorities, together with markets anroexternal pressures, have steadily driven alltur
and biological erosion. With globalisation thesegsures are stronger than ever. It is thereforeriatipe

to ensure that mechanisms to protect traditionaiedge also help to stem the rapid loss of knogded
This means respecting and strengthening the distintistic character and integrity of traditional
knowledge systems.

2) The distinct character of traditional knowledge

While there is a diversity of cultures and locablitedge systems, certain characteristics are contmon
many knowledge systems. In particular, the way mcWv knowledge, cultural values, customary laws,
biological resources and landscapes are inextsiclibked and together maintain the integrity of
knowledge systems:

» Biological resources cannot be separated from knowledge for a numbegasfons. Firstly, thousands

of traditional crop varieties (or ‘landraces’), dhemselves the product or embodiment of knowleufge
past and current generations of farmers which ld@weloped, conserved and improved them. Secondly,
according to the worldview of many indigenous steg& knowledge and resources, ie. the intangibte a
tangible components, cannot be separated. Knowladderesources are used and transmitted together.
Knowledge is derived from biological resources &rtiscapes, through spiritual beliefs and ritueds,
from sacred plants, forests or mountains. Areashvhave been degraded of their biological wealtiséo
their ‘sacred’ character and hence ability to imf@owledge. Thirdly, the maintenance and creatibn
knowledge depends on the customary use of biolbgisdurces and their informal exchange between
individuals and communities.

» Landscapes provide the physical space for interaction wittiunal and biological resources, and for
sharing of knowledge and resources between indigdand communities. Knowledge is often acquired
from particular sites in the landscape of spiritaggnificance such as sacred lakes, rivers, forests
mountains. Furthermore, traditional forms of gowgrre and belief systems often operate at landscape
scales, through customary institutions for managenoé common property resources. Where peoples
have lost their traditional territories or no londewve access to sacred wilderness areas, thespesce
which sustain and create traditional knowledge lagltbfs are likely to be severely weakened or libgts
putting traditional knowledge at serious risk.

e Cultural and spiritual values: the social processes by which traditional knowkds acquired and
used, which sustain knowledge systems and givétitiaal knowledge its distinct character, are stbpe
by the unique cultural and spiritual values andéfelof communities. Many traditional knowledge
holders believe that all parts of the natural weanld infused with spirit and that it is from thesgérits or
gods that knowledge is acquired. Spiritual values lzeliefs are closely interlinked with, or expess,
customary laws which govern the way knowledge iguaed and shared and the rights and
responsibilities attached to possessing knowledgel have a strong spiritual character. Thus the
misappropriation that most offends communities matybe economic but cultural.

3) Collective Bio-Cultural Heritage

% Representative of UN Permanent Forum on Indige Raaples, WIPO/IGC March 2004
* Inter-Commission Task Force on Indigenous Peq(il@87). ‘Indigenous Peoples and Sustainability:e8amd
Actions’, Utrecht: IUCN and International Books.
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We propose that any policy for the protection afittional knowledge should be founded on and guided
by the holistic the concept of ‘Collective Bio-Quial Heritage’ to reflect the reality of many local
knowledge systems, and reinforce and strengtheim systems. The concept of Collective Bio-Cultural
Heritage is explained in the definition below, ajamith sub-definitions to further explain key terosed

in the main definition. These terms were develogteal recent workshop of research partners, to gecai
common framework for our research, and as the Basigroposing alternative sui generis appproaches
for TK protection.

Collective Bio-Cultural Heritage: Knowledge, innovations and practices of indigenous peoples and
local communities which are often held collectively and inextricably linked to traditional resources and
territories; including the diversity of genes, varieties, species and ecosystems; cultural and spiritual
values, and customary laws shaped within the socio-ecological context of communities. These
components of knowledge systems and their ongoitgyaction are fundamental for the creation and
preservation of traditional knowledge, and are rofieked to knowledge of cosmic forces (as part of
indigenous peoples ‘cosmovision’ or holistic worikev).

This holistic understanding of knowledge systemsnothing new. For example, the Statement of
Principles and Guidelines for the Protection of itdgee of Indigenous Peoples of he Working Group on
Indigenous Populations, UN Commission on Human ®Riglemphasizes that the discovery, use and
teaching of indigenous peoples’ knowledge, arts@ntilire is inextricably connected with the traulial
lands and territories of each people; and thatrobover traditional territories and resourcesssemntial
to the continued transmission of indigenous pedplestage to future generations, and its full prtion.

The NGO resolution on farmers’ rights circulatedret FAO Conference in Leipzig 1996 emphasised the
importance of recognizing that collective knowledgentimately linked to cultural diversity, landhé
biodiversity and cannot be dissociated from eitberthese three aspects. Similarly, the concept of
Traditional Resource Rights recognizes that primtedaif traditional knowledge will only be adequété

is conserved, maintained and enhanced in-situaegsopthe lands, territories and cultures of irgigus
and local communitiés Similarly, the Mataatua Declaration on Culturatidntellectual Property Rights
of Indigenous Peoples (1993) underlines that intigs flora and fauna is inextricably bound to the
territories of indigenous communities, and thatlamd natural resource claims must be settledderor
to promote traditional production systems. A numbeérinternational instruments on indigenous and
human also recognize rights to land and traditideaitories, as vital for the survival of indigars
peoples and cultures.

Indigenous Peoples: In accordance with ILO Convention 169, Indigen@m Tribal Peoples may be
defined as:

a) tribal peoples in independent countries whose §odaltural and economic conditions
distinguish them from other sections of the natiaranmunity, and whose status is regulated
wholly or partially by their own customs or traditis or by special laws or regulations;

b) peoples in independent countries who are regarsli@tdggenous on account of their descent from
the populations which inhabited the country, oreogyaphical region to which the country
belongs, at the time of conquest or colonisatiotherestablishment of present state boundaries
and who, irrespective of their legal status, retsmme or all of their own social, economic,
cultural and political institutions.

® E/CN.4/sub.2/1995/26, 1995
® Posey D. (1996). Traditional Resource Rights:riméional Instruments for Protection and Compensafir
Indigenous Peoples and Local Communities’. [IUCN
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Local Communities: The human population in a distinct ecologicalaaveho depend directly on its
biodiversity and ecosystem goods and serviceslifor @art of their livelihoods and who have deyed

or acquired traditional knowledge as a result of tbhependence, including farmers, fisherfolk,
pastoralists, forest dwellers and others.

Traditional Resources. Tangible or intangible assets of biological, #pal, aesthetic, cultural and
economic value.

Traditional Territories: Lands, forests and waters traditionally occupiestd or conserved by indigenous
peoples and local communities.

Heritage: The product of the collective effort of indigersopeoples and local communities, belonging to
past, current and future generations. The Pringipled Guidelines for the Protection of Heritage of
Indigenous Peoples define the heritage of indigenpeoples as including all kinds of scientific,
agricultural, technical and ecological knowledgel aesources, including cultigens and sacred sites,
which have been transmitted from generation to iggioe, and which pertain to a particular peopléwor
territory.

Customary Law: Locally recognized principles or systems apptedhternally govern or guide aspects of
the lives and activities of indigenous and locahowunities, which are orally held and transmitted an
applied by community institutions, and which inaudpecific norms or rules for the management of
particular resources or conflicts.

Collective: Held by a community or peoples, as well as byviddals within them, for the common good
of the community or peoples. Recognition of colleetrights does not imply loss of individual rights
Knowledge is sustained and created by the transmissnd sharing of knowledge and biological
resources between individuals, families, commusited generations. While some knowledge may be
attached to individual specialists, decision-makiequires sharing of knowledge as no one, and no
family or clan, can possess sufficient knowledgadbaloné As explained in the Farmers Rights Charter
of the Indian Farmers Union (1996), farmers’ inrgwas take place collectively and cumulatively, ten
farmers rights arising from their role as conses\aard breeders are community rights, and not iddali
rights.

We therefore propose the following definition Bfaditional Knowledge Protection: Full recognition
and protection of rights of indigenous peoples lacdl communities to own and control their bio-cudl
heritage, including to conserve it for livelihoodcsrity, and to restitution of heritage and tramfitil
resources taken from them.

The right to restitution of traditional lands, iesries and resources, and cultural, intellectua spiritual
property taken without proper authorization is ggiaed by the UN Draft Declaration on the Rights of
Indigenous Peoples, and the Principles and Guigkeliior the Protection of Heritage of Indigenous
Peoples. The Biodiversity Convention (Article 17.8)so provides for repatriation or return of
information of importance to indigenous and locaimenunities and relevant for conservation of
biodiversity.

Traditional knowledge is embodied in thousandsaofrers’ traditional crop varieties and animal beeed
These resources play a critical role in sustaimioglern agricultural production and are extensivslgd

by the agriculture industry. Unless the intellettaantribution of farmers’ traditional knowledge is
recognised by measures to prevent misappropriaifoknowledge, a large proportion of traditional

" Barsh, R. (1999), “Indigenous Knowledge and Biedsity” in UNEP, Cultural and Spiritual Values of
Biodiversity, Nairobi.
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knowledge will remain unprotected. The need to gmbfarmers’ rights over traditional knowledge is

already enshrined in the FAO International TreatyPtant Genetic Resources for Food and Agriculture.
This objective should also be central to any iraéomal regime or standards for the protection of
traditional knowledge.

We propose the following definition &farmer’s Rights should be used, as set out in the Farmer’s Rights
Charter of the Indian Farmers Union, which recogmirmers inalienable rights to:

« Communal ownership of plant genetic diversity amdndstic animal breeds, whose rich diversity
embodies the knowledge and innovation of farminghmwnities in the conservation, evolution and
multiplication of this diversity.
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» Participate fully in any benefits derived from ihgroved use of these genetic resources

» Control access to land, water and genetic resoum@eded to sustain their livelihoods and provide fo
universal food security

* Reject any form of patents on, or genetically eagred forms of, plant and animal breeds, as this
violates ethical values and cultural traditions aad threaten the existence of biological diversity

4) Proposal to the Permanent Forum for Indigenous €oples

Given the urgent need to confront the linked cimgiéss of rapid loss of biodiversity and culturaletsity
and erosion of rights of indigenous peoples torttraditional resources and territories, we propihse
the Permanent Forum should consider the developofean international treaty for the Protection of
Collective Bio-Cultural Heritage. In view of theleoof the Permanent Forum in convening coordination
between various UN bodies involved in traditionalowledge protection, this could provide an
appropriate forum in which to propose such a treaty



