N CBD
& @
UNEP
Distr.
— ] CONVENTION ON GENERAL
BIOLOGICAL UNEP/CBD/WG8J/5/INF/6
DIVERSITY 16 July 2007

ORIGINAL: ENGLISH

AD HOC OPEN-ENDED INTER-SESSIONAL

WORKING GROUP ON ARTICLE 8(j) AND
RELATED PROVISIONS OF THE
CONVENTION ON BIOLOGICAL
DIVERSITY

Fifth meeting

Montreal, 15-19 October 2007

ltem 4 of the provisional agenda

REVISION OF THE SECOND PHASE OF THE COMPOSITE REPORT
LATIN AMERICA AND THE CARIBBEAN
Note by the Executive Secretary

1. In decision VIII/5S B, |, paragraph 3, the Extee Secretary was requested to further develop
phase two of the composite report taking into ant@emments made at the discussion held during the
fourth meeting of the Working Group on Article 8§hd related provisions. In decision VIII/5 Bthe
Conference of the Parties renewed the mandate eofAtvisory Group to Article 8(j) and related
provisions, which was requested to continue to igeadvice on the further development of phasedivo
the composite report.

2. Based on information received and input from Alivisory Group, contained herein is
the revised report for the Latin American and Cae#n region on the status and trends
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PRESENTATION

This document is the component for Latin Americd #re Caribbean of the Second Phase of the
Composite Report on the Status and Trends Regatiggnignowledge, Innovations and Practices
of Indigenous and Local Communities Relevant toGbeservation and Sustainable Use of
Biodiversity.

The topic of this report of the Second Phase idabtrs, national and local, affecting the
maintenance, preservation and application of it knowledge of indigenous and local
communities embodying traditional lifestyles relet/éor the conservation and sustainable use of
biological diversity in Latin America and the Cdydan. It is a vast and complex topic, having
links to many aspects of the socio-economic, caltand political context of the countries of the
region, and to their colonial history. At the satimee, the region itself is vast and diverse, with
34 countries speaking five official European largps(Spanish, English, French, Portuguese,
Dutch) and several hundreds of other national ad@yenous languages. In this context, one
single, summary report cannot deal with such a dexnigsue in an exhaustive and sufficient

manner.

The sources of information are also limited thewmes®l A key source of information used for the
preparation of this document is National Reportssitted to the CBD Secretariat by National
Governments; but National Reports contain verytkohinformation on the issues researched.
Other sources have been questionnaires and intexrwvih government officials, indigenous

and local community organizations, non-governmeonrtghnizations, and independent experts;
documents submitted by such organizations and esgard relevant published and unpublished
literature. Responses to questionnaires have ligeted, and in sum, the sources of information

have been also in quantity and quality, and natitaveel research was not possible.

Meetings organized by the CBD Secretariat withgedious representatives from Latin America
and the Caribbean (New York, 14-15 May 2005) ardAtvisory Group on Article 8(j) and
Related Provisions (Montreal, July 11-14 2005 apdlB0 — May 3, 2007) provided valuable
information and insights for the preparation of finesent document.
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The instructions provided by the CBD ConferencthefParties for the preparation of the
Second Phase of the Report have an important iatit for the contents of the paper, as it
needs to be geared towards the formulation of aareplan. Thus, more than an analytical
study, the report intends to provide inputs fomaahon plan, of which the Conference of the

Parties already provided a draft outline in Decisibl/16 E.

In terms of process, the preparation of this repasttherefore included the review of national
and other relevant reports as well as literatuggestionnaire sent to indigenous and community
organizations and experts, public institutionsyarsities, other organizations and experts; the
Regional workshop in New York; a review of the ditaf the Secretariat of the CBD; a
subsequent review of the draft by the Advisory G@rou Article 8(j) and Related Provisions;

and preparation of the final draft submitted to @&D Secretariat.

The report structure follows the instructions pd®d by the Conference of the Parties in

Decision VII/16, i.e.:

» ldentification of national processes that may tteedhe maintenance, preservation and
application of traditional knowledge

> Identification of processes at the local commutetyel that may threaten the maintenance,
preservation, and application of traditional knadge

» Conclusions and recommendations

The authors wish to thank the CBD Secretariat &wiig entrusted them with this work, the
IUCN Headquarters and South America offices foirtbepport, the members of the Advisory
Group on Atrticle 8(j) and Related Provisions, @tianal governments, indigenous and local
community organizations, NGOs, research institiiand experts who contributed information.
Although the substance of the report is based oh sdormation, the authors are the sole

responsible for its content.

Gonzalo Oviedo

Flavia Noejovich
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EXECUTIVE SUMMARY

Introduction

This document confirms findings from the First Rhathe Composite Repdras well as
conclusions from previous studies, in two majoreas@ namely: (i) the fact that traditional
biodiversity-related knowledge of indigenous anchlaccommunitie3of Latin America and the
Caribbean is being rapidly lost, and (ii) the petn that major efforts of the whole society in
each country are needed for “halting the loss df@mcouraging the retention and use of
knowledge”, as required by CBD Decision VII/16.

From the perspective of traditional knowledge mamaince in the long term, the essential

challenge is to ensure inter-generational transamssithin indigenous and local communities;

* UNEP/CBD/WG8J/3/4: Executive Summary - Reporttmfirst phase of the composite report on the statl
trends regarding the knowledge, innovations andtjpes of indigenous and local communities relevarihe

conservation and sustainable use of biologicalrditye

UNEP/CBD/WGB8J/3/INF/10: Composite Report on théustand trends regarding the knowledge, innovatioks

practices of indigenous and local communities. Begli Report: South America.

UNEP/CBD/WG8J/3/INF/6: Composite Report on theustatnd trends regarding the knowledge, innovatwms

practices of indigenous and local communities. Begli Report: Central America.

UNEP/CBD/WG8J/3/INF/5: Composite Report on theustatnd trends regarding the knowledge, innovatwms

practices of indigenous and local communities. Begli Report: Caribbean.

® In this report, “indigenous and local communitiésshorthand for “indigenous and local communiéeshodying
traditional lifestyles relevant for the conservatand sustainable use of biological diversity”. &ditional
knowledge” is shorthand for “knowledge, innovati@ml practices of indigenous and local communities

embodying traditional lifestyles relevant for thenservation and sustainable use of biological gitgr
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the second major challenge is to encourage andsuihe adaptation of traditional knowledge
to socio-economic and cultural change, particularlierms of maintaining its functionality and
its dynamic connections with the practices of imndlials and groups in their daily interactions

with their surroundings.

The current state of processes of inter-generdttaarasmission of knowledge has not been
systematically studied in Latin America and theillagan, but there is ample evidence that such
processes are under increasing pressure and agexqing continuous erosion. Oral cultures
are more at risk, in the sense of the fragilityhair transmission processes, than cultures with
written languages; but on the other hand, manyaualires in the region are generally more
isolated from the sources of erosion of knowledgehooling, mass media, interpersonal contact

with other cultures, external markets.

It can be posed that at equal level of vitalitgrahsmission mechanisms within any given
community, the closer its relationship with sucheemal factors, the faster the knowledge loss.
At equal levels of cultural contact, the weakertitamsmission mechanisms within the
communities, the faster the knowledge loss, aseened in the case of indigenous communities
with active contact with the dominant society adking tools to restore knowledge
transmission, such as inter-cultural educationaf@ethe worst situation in terms of knowledge
loss is that of indigenous communities with acttuiural contact with dominant cultures, and

lacking such transmission mechanisms.

The discussion about the varying rates of knowlddge and the functionality of the
mechanisms for the transmission of traditional kiealge suggests the analytical usefulness of a
typology of indigenous groups based on the degfealtural change (Oviedo and Maffi, 2060)

and therefore the degree or knowledge loss andberos

® This typology has analytical purposes only, antoisin any way an attempt to classify or qualifdigenous

peoples and local communities.
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1. Groups with vital traditions and environments,fiyiin isolation or relative isolation
(e.g. about 64 groups living in “voluntary isolatian the Amazon, plus others in the
same region with limited contact with the natiosatiety);

2. Groups with vital traditions and environments liyim contact with non-traditional
societies and the outside market;

3. Groups simultaneously experiencing rapid culturenge and ecosystem
degradation;

4. Groups (rural or urban) having undergone radiclilical and ecological change, but
wanting to recover aspects of their ancestral iaath and resource management and

use.

Indigenous communities in each of the four typeg need different approaches to the retention
of their traditional knowledge: from full and strigrotection of territorial boundaries in the first
group, including the total avoidance of culturahtazt, to radical changes in the school
curriculum and in informal communication channelSdevolve” elements of traditional

knowledge in the fourth type.

A similar analysis can be made about non-indigermoasmunities of Latin America and the
Caribbean. Local communities are also experien@apgl cultural change, and although they do
not suffer from the stress of language loss, tterigenerational transmission of their knowledge
is also breaking down in the face of similar fasterschooling, communications, increased
labour mobility and migration, more dynamic integmnal relationships, market and
consumption patterns, etc. There are few non-imdige communities in the region with a

strong, distinct cultural identity; those remaingrg@ almost exclusively of African descent.

Generally speaking, preservation of traditionalwlealge has to be addressed through two
complementary approaches: management of cultubakpses, primarily inter-generational
transmission, and management of the major driviecsltural change, in other words addressing

the underlying causes of knowledge loss and cularcsion.
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This report looks primarily at such drivers and ertging causes, and concludes that the essence
of cultural change leading to the loss and erosidnaditional knowledge lies on the social
structures and processes at the national levelinBagenous peoples, the fundamental links with
their traditional territories is at the basis o timaintenance of their cultures and their

knowledge, as they are basically “ecosystem pebfasse Dassman’s terminology. For local
communities, land tenure security is also the astoee of their lifestyles, although their

cultural patterns are closer to socio-economic risooi@sed on individual property of the land

and seem more adaptable to market-driven changes.

It is difficult to predict to what extent nationddivers of cultural change and loss of traditional
knowledge can be redirected to have less or notiwegepacts on the retention of traditional
knowledge; some of such drivers are deeply rootexldenturies-old socio-economic structure.
But at least some of the drivers seem feasiblatalle, if the political will exists.

The second set of responses correspond to spacifans and tools directed at enhancing the
capacity of communities themselves to manage tveir cultural change and their own
processes of knowledge retention, transmissiorchadge; it has to do with specific tools to
manage cultural change, such as educational sysédtheugh this report examines some of
such processes, it does not pretend to give a vawaleunt of them, but rather to highlight

experiences that can provide useful lessons.

Conclusions

A. National Processes that May Threaten the Maintenance, Preservation, and Application of
Traditional Knowledge

There are several factors at the national levelctifig the retention of traditional knowledge in
Latin America and the Caribbean. These are of sectmomic, cultural, and political nature,

and are interlinked and deeply rooted in histony social structures.

Demographic factors
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Population dynamics influence the ability of indigeis and local communities to retain their
traditional knowledge. The principal causes of dgraphic changes affecting indigenous and
local communities are the result of the transforomaof their natural environment, migratory
processes, cultural erosion, poverty, and armedictsn Inflows of new social groups in rural
areas affect the culture and the environment oirthabiting indigenous and local communities,
often bringing unsustainable practices and a diffeperception of development and the

environment.

National development policies/programmes

Environment is still not a priority when dealingtivdifficult development decisions, and
cultural factors are almost absent in most decisiaking processes. There is a poor
understanding of the impacts of development a@wibn traditional knowledge and practices.
Many in the indigenous and local community poli@gworks claim that transformation needs to
happen in policymaking, by integrating all the diént factors that account for sustainable

development with equity, and strengthening the e/alluparticipatory mechanisms.

I mpact of poverty on traditional knowledge

Indigenous peoples and local communities are tloegsb and most marginalized group in Latin
America and the Caribbean. Systematic inequalitfinaes to affect indigenous and local
communities, resulting in lower life expectancygher mortality rate (particularly maternal -

infant mortality), poverty, and stunting.

Poverty threats the maintenance and preservatitadifional knowledge in various ways,
affecting the traditional economy, diminishing tegabilities of individuals to perform their
normal activities, altering family structures thgbumigration, inducing stress on natural
systems. Poverty and deprivation are incompatilile kealthy cultures and healthy traditional

knowledge.

Education, training and employment policies and programmes
Education programmes have been one of the prinegdatles for the assimilation and

integration of indigenous peoples into “westernlterte since colonial times.
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New tendencies towards a multicultural approackdincation have been developing in several
countries of the region, some with notable sucdagtsthere is very little information about the
long-term efficacy of these programmes, and thiéaces have scarcely been felt beyond primary

education.

There are still very few qualified indigenous pss®nals to take charge of the implementation
of multicultural bilingual education, and in mostuntries, the programmes have not received
sufficient attention of the governments.

There are no specific employment policies or cagrsitions for traditional knowledge and
practices in national labour legislation. Veryléittesearch has been done on the role of labour
policies for strengthening traditional knowledgsteyns and culture.

National modernization programmes that include the devel opment, transfer, and adaptation of
new technologies

There is insufficient evaluation of cultural impscif extractive industries; some argue that such
impacts, especially indirect impacts, are of comsatile magnitude. Although policies have
evolved on the recognition of the values of tradiéil forest-related knowledge, its application in

sustainable forest management is still very limaetside community forestry.

Potential cultural and economic impacts of biopeasing are not yet contemplated in the
legislation, such as the disruption of culturakgats, the absence of motivation to support and
preserve traditional knowledge, and the potentigdacts of intellectual property regimes on the
retention of traditional knowledge. This is a pemgissue in the negotiations on access to

knowledge related to genetic resources.

New technologies applied in modern agriculture haygacted indigenous and local
communities and their natural environment, prodgcagradation of soils and water, forced
migration, temporary agricultural work with unfamnditions (for women, in particular),

interruption of traditional agricultural systemagddoss of agricultural biodiversity and
/...
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traditional practices. Poor farmers have neitheess to the new technologies nor adequate

infrastructure to gain access to the markets.

Latin America and the Caribbean countries have nsagteficant progress in developing legal
and institutional frameworks for biosafety, partanly under the CBD Biosafety Protocol, but
their technical and scientific capacity to identifiyd avoid the impacts of new biotechnologies is
still very limited. The norms on biosafety adopiedhe region do not incorporate generally
considerations related to cultural impacts. In galh¢he region lacks effective measures to
protect farmer’s rights and precautionary meastmegenetically modified seeds.

Traderelated policies

Trade policies in the region have generally noetainto consideration the interests and needs of
indigenous and local communities. This is validdoand multi-national trade agreements, some
of which are said to impose a new ideological, legiad political framework that will determine
the relations between the transnational capital tates, and the Latin-American peoples. The
complexity of the trade policies and agreementsasatkdifficult for indigenous and local

communities to understand all their implications.

Agrarian reforms and new land regimes

Generally, land security for indigenous peoples amdl communities in the region has

increased since the start of agrarian reforms sédecades ago, but has not been fully achieved;
ownership regularization and titling processes hatdoeen completed in most countries.
Conflicts over land tenure have not been propdtbnaed to in many cases, and options to solve

claims over traditional territories have not beeoroughly discussed and analysed in all cases.

In most countries, national institutions have dtle capacity to deal with and solve conflicts
over land, and land issues are not treated ans-$ectoral subject. The approach to land rights
is too narrow and does not incorporate traditidmalwledge issues into land policies and vice
versa. The relation among land, culture, and tiauid knowledge has not been clearly
understood, nor explicitly addressed in nationdicpes and legislation.
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Oil and Mining

Extractive activities provide little direct benefito indigenous and local communities. There are
little standards or mechanisms for the evaluatiocoasultation processes and to guarantee the
fairness of the agreements for the use of indige@aucommunity lands for industry
developments. There are no specific consideratioravironmental impact assessments

regarding the potential impacts of these activitiegraditional knowledge.

Forest policies and laws

Forest policies and legislation have been genedabygned without, or with very little,
participation of indigenous and local communitidery few countries have included
considerations regarding forest related traditidkkmalwledge in their forest policies. There are
critical problems of overlapping of logging condess with traditional territories, as well as
problems of illegal logging in indigenous and locammunities’ lands.

Biodiversity Conservation and Protected Areas
Difficult relationships between communities andtpoted areas still exist in all countries of the
region, due to the limitations imposed by prote@szhs to the use of resources, and to the lack

of formal recognition of land and resource rightghm such areas.

However, this is changing. Some laws at the nalileval start to recognize such rights, as well
as the role of indigenous and local communitieh@&conservation of biodiversity and protected
areas management. Experiences of co-managemertdtetied areas are still limited, but are

growing rapidly, and lessons are being learneddisgbminated. The CBD Programme of Work
on Protected Areas opens the opportunity to a mawneorotected areas management from the

perspective of indigenous and local communities.

Access laws and regulations to protect traditional knowledge

Some countries have advanced framework legislanmhconsultation processes for the
protection of traditional knowledge. However, lefameworks for access to genetic resources
and its relation with traditional knowledge ardl sticomplete, and main issues remain unsolved,

such as the role of registers, procedures to gmamt informed consent, and benefit-sharing.
/...
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Current discussions on the protection and useadfttonal knowledge focus primarily on
measures for legal protection and benefit shanrthe context of commercial application of
traditional knowledge, but little attention is paadpreservation of such knowledge from a
cultural perspective, and for its application todiversity conservation outside commercial

activities.

I ntellectual Property Rights Laws

Intellectual property rights regimes are still abte to transform its nature in order to grant
traditional knowledge the same level of protectypren to the innovations and inventions
produced by the non-indigenous society. Thereciear divide between the interests of
indigenous and local communities, on the one handthe views of corporations and

governments, on the other, on matters relatediétiectual property rights.

Participation, consultation, and prior informed consent

In most countries, there has been progress inledtady participatory processes for indigenous
and local communities on biodiversity matters; hegveeffective legal frameworks do not yet
exist, and operational mechanisms are often wealst [groblems related with participation and
consultation processes are linked to inadequateftaimess, unclear possibilities to influence the
outcomes, lack of adequate information, and limitgdtingness in government agencies to open

opportunities for real involvement in decision-nraki

B. Identification of processes at the local commuty level that may threaten the
maintenance, preservation, and application of tradional knowledge

Territorial factors and factors affecting communal lands

The main problems affecting traditional territoraasd communal lands at the local level are
related with the legacy of a colonial system tregirdred indigenous peoples and local
communities from lands and resources. Inadequaienailegal frameworks resulted in further

disruption of traditional land tenure and use paggefragmentation and loss of traditional land,
...
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changes in settlement patterns of indigenous contrasnprivatization of communal lands,
degradation of land and/or resources, lack of reitimgp of territorial rights, insufficient and
inequitable land allocation, lack of effective mantsms for conflict resolution, inefficient
official land registers, and difficult procedures fand demarcation and titling. These factors
have generated local tensions over land tenureaamheralized situation of lack of access of
important sectors of indigenous and local commaesito productive lands, with consequences

on economic and socio-cultural stability for sudmenunities.

Cultural factors

Decades of policies and legislation oriented towanidolishing cultural diversity and promoting
homogeneity, have had deep impacts on culturabiestt The loss of language is directly related
to the loss of culture and traditional knowledgeaditional cultures and lifestyles are not
sufficiently appreciated and valued by the natiGwaliety, with some countries having serious

problems of discrimination and racism still to cwamit.

Customary laws
There are constraints on the exercise of custotaary relevant to the management,

conservation, and sustainable use of biologicaddity.

The importance and role of customary laws in tHenden of the mechanisms for the
protection, preservation and suitable use of théitional knowledge has not yet been translated
into specific legislation and measures, despitgmass in some field-level experiences including

for the administration of intra-communal justice.

Economic factors

National economic policies do not consider inntgpiementation the impacts on the traditional
indigenous economies, and mechanisms do not exiatilitate a culturally appropriate entry of
the communities into the market. Therefore, forapdlication of market rules is altering the
balance between environment, access to naturalnees) livelihoods, and social structures of

the communities.
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There is a strong evidence of the interrelationveet poverty, ethnicity, and environmental

degradation, with economic factors being deterntimasuch interrelation.

Social factors

Migratory processes in rural areas and extracittieiies affect family structures, with changes
in the labour patterns and in the role of womeid, @ause the migration of young people to
urban areas. There is insufficient consideratiogesfder in natural resource conservation and

use, in particular related to agricultural pradice

Lack of capacity to manage contemporary threats to biological diversity

Changes in the demand of natural resources, attesan the traditional uses of natural
resources and insufficient resources for satisfgmmmunity needs, are causing the degradation
of communities’ lands and territories. The conitigtencounter of indigenous and local
management systems with market forces has creatddsion and caused changes in traditional

practices and cultural patterns.

I mpact of HI'V-AIDS on the maintenance of traditional knowledge systems

There are very few studies regarding the impa&tldFAIDS in rural areas and indigenous
peoples of the region. HIV is a major problem ia @aribbean countries, the second most
affected region in the world. There are other typlatinesses, such as malaria, dengue, cholera,
etc., many of them resulting from the incursioriayeigners into indigenous and local

communities’ lands, with strong impacts on commesit

Several studies have identified that one of theseswf poor healthcare for indigenous peoples is
the imposition of “western” medicine and its iddalloess and cure, in replacement of the
holistic approach of traditional medicine. Recensigme governments have introduced

approaches that incorporate traditional medicineaitional health policies.

I mpact of outside religions on traditional knowledge and practices
The incidence of external religious groups on tiss lof cultural values and traditional

knowledge remains a serious problem in most LatireAcan and Caribbean countries.
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Governments have generally not established spendg@sures and policies to solve this
problem, and most of them continue to support eslereligious institutions and sects in their
disrespectful practices of religious impositiomlating the rights of indigenous and local

communities to keep their own spirituality.

Recommendations

In Decision VII/16, CBD Parties suggested Elemeafts Plan of Action for the Retention of
Traditional Knowledge, Innovations and Practicetnoigenous and Local Communities
Embodying Traditional Lifestyles Relevant for therServation and Sustainable Use of
Biological Diversity. Identification of such elemsrwas the result of consideration of the

conclusions and recommendations of the first pb&tiee preparation of the Composite Report.

Suggested elements in Decision VII/16 are clustardide headings:

A. Improved monitoring and reporting process

B. Indicators

C. Research ethics

D. Research on and implementation of mechanismsreasures to address the
underlying causes of the decline of traditionalwtealge, innovations, and
practices

E. Capacity-building, education and training

The recommendations of the present report, basédecindings about national and
community-level drivers of the loss and erosionraélitional knowledge, address needs for
action under all the indicated headings. For reasdtogical flow from the analytical section of
the paper, recommendations are however presentedifferent order. In particular, the
recommendations address firstly heading D on thietying causes of the decline of traditional

knowledge, innovations and practices, and are adddeprimarily to governments because of
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their central role in managing development proced#ectly responsible for most of the

underlying causes of knowledge loss.

The report considers that major efforts are ne@adake region to:

» Solve land and resource claims from indigenous lesaggnd local communities, provide
them with land tenure security, and address landréeinequities

» Consider the rights, interests and needs of indigeand local communities when designing
legislation, policy and administrative procedures

> Design development policies and plans more sudetd environmental, social and cultural
characteristics of rural areas

» Address poverty, migration, armed conflict and rattesource degradation as drivers of
cultural change and knowledge loss of indigenouslacal communities

> Develop national legal frameworks and specific gies for the preservation and
maintenance of traditional knowledge and practices

» Strengthen institutional capacity, decentralizateecess to justice, access to information,
and conflict resolution mechanisms for indigenong lncal communities

> Include participatory and consultation proceduredridigenous peoples and local
communities, in accordance with ILO Convention 1&9a formal procedure in all activities
affecting their lands and resources

» Enhance accountability of the private sector iatieh to the potential cultural and social
impacts of their activities on indigenous and lao@ainmunities

> Include social and cultural impact assessmentgrated with environmental impact
assessment, as a formal requirement for developanertvironmental projects and actions

» Develop indicators and monitoring schemes, in coatpe with indigenous peoples and
local communities, for development and environmiegitdons

» Expand research and foster recognition of the vafueeistomary laws for the preservation of
indigenous cultures and traditional knowledge aratiices

» Enhance multicultural, bilingual education

» Increase public awareness of the importance ofjemus peoples’ and local communities’

traditional knowledge and practices
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» Respect and integrate traditional medicine withstegen” medicine systems to meet
indigenous peoples’ and local communities’ headttemeeds

> Recognize, support and reward the role of womdnadiversity conservation, food
production, health care, and transmission of tiaall knowledge

» Assess the impacts of foreign religions on tradaidknowledge of indigenous and local
communities, and take measures to avoid furtheaatsp

> Protect the life, culture and territories of renmagnisolated or semi-isolated indigenous
peoples

» Guarantee the necessary funding for implementirgasures to preserve indigenous peoples’

culture and traditional knowledge

A.IDENTIFICATION OF NATIONAL PROCESSES THAT MAY THREATEN
THE MAINTENANCE, PRESERVATION, AND APPLICATION OF
TRADITIONAL KNOWLEDGE

1. Demographic factors

Although the demography of Latin America and Caedot (LAC) region has changed
significantly since the Spanish conquest, Latin Anzeis still home to one of the largest
indigenous populations in the world and, togethig whe Caribbean countries, shelter to an
important number of Afro-Latin American and non-gehous, rural local communities.
Precise numbers of such indigenous and local coritiesirare difficult to obtain, since
censuses are not accurate or do not include ethentification or self-identification. In addition,

there is a lack of adequate and unified critewaye indigenous groups live in isolation, and

" In this report, “local communities” is shortharat flocal communities embodying traditional lifekty relevant
for the conservation and sustainable use of bioldgliversity”. “Traditional knowledge” is shortharfor
“knowledge, innovations and practices of indigenand local communities embodying traditional liféss

relevant for the conservation and sustainable tbétogical diversity”.
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there is no clear definition of local communiti&@berefore, it is hard to find a national census
that can define the characteristics and composttfa@ommunities, including sufficient
disaggregation of data and access to basic sesghepling, and family incorfieA study from
Colombia (Sanchez and Arango, 2001) stressed théhfat before the 1970s there were no
demographic studies that could give an accurage afi¢he numbers of indigenous populations.
This has improved little. Other difficulties arestlack of adequate methodologies for surveys
and the absence of systematic information regandumgber and location of settlements,

particularly for more isolated ethnic groups (Sarxhnd Arango, 2001).

Since the European conquest in the Sixteenth ggniligenous peoples in Latin America and
the Caribbean have been marginalized, discrimindbeded to assimilate and to abandon their
cultural patterns and traditional territories. boat four centuries, indigenous peoples have gone
from being two-thirds of the Latin American popudatto one-fifth today (Rama, 2001). This is
still a high estimate, with a considerable promortof the indigenous population living in urban
areas. In countries like Uruguay and most of thellaan, indigenous peoples are almost
extinct (Plant and Hvalkof, 2001).

Even though numbers vary from one source to ano#iséimates put figures at about 30 to 40
million indigenous people in Latin America and haribbean, accounting for 8% of the total
population of the region. In Guatemala and Pemigenous people account for 30% to 50% of
the national population, and in Bolivia between 5884 70%. Estimates of indigenous
population in Central America were 6.76 million peoin 1992, or almost 20% of the total
population of that region (UNDP, 2002).

8 UNICEF, Fundacién Rigoberta Menchu and Flacso Boué2001) Encuentro Sub-regional sobre nifiez gijind

indigenas. Memoria del Evento.
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From indigenous rural communities of the mountaeaa of Mesoamerica and the Andes, to the
indigenous communities living in the lowlands ahd tainforest, there are least 400 different

indigenous peoples in the region (Alwyn, 2001; BerBeltran, 2004)

Indigenous peoples are more numerous in South Amenihich also has an important
population of Afro descendents (particularly in @og, Surinan®@ Brazil, Venezuela,

Colombia, Ecuador, and Uruguay).

The demography is quite different in the Caribbeauntries. Most indigenous population has
disappeared and the major ethnic group is Afro eledent, with over 64% of the population

being Afro-Latin American and only 1% being indigeis™*

In Mexico, we find a quarter of all indigenous pksgpof the region, although they represent only
10% of the whole Mexican population. In five couesr- Peru, Mexico, Guatemala, Bolivia, and
Ecuador, live 90% of the indigenous populationhaf tegion, occupying mainly the

mountainous areas of the Andes and Mesoamericthanmeémote areas of tropical forest of the
Amazon Basin (Deruyttere, 1997).

Afro descendants and the mestizo population acdou®0% of the inhabitants of Latin
America and the Caribbean (Peredo Beltran, 2004).

° Estimates for the number of indigenous peoplequally difficult and varying. They largely depeoiithe

ethno-linguistic criteria utilized — e.g. critedafining distinct languages and corresponding mtispeoples.

9 The Maroons from Suriname are people with Afrieaestors, who were brought to the country in ftte &nd
18th centuries as slaves and escaped to the int€hey represent about 10% of the country popatati

http://www.geographic.org/

" Composite Report, Regional Report Caribbean, USBB/WG8J/3/INF/5.
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Causes of demographic changes affecting indigeanddocal communities are mostly the result
of insecurity of land tenure (e.g. occupation @ithands by other groups), changes in their
natural environment, migratory processes, culterasion, and economic factors such as

poverty.

Changes to their natural environment are the ref@cttivities such as agriculture, tourism,
logging, oil exploitation, and mining, thus actieg often associated with occupation of their
lands in different forms. New social groups linkedsuch activities invaded indigenous lands
and eroded their cultures and environment with stasnable practices and a different perception
of development. Cultural exchange among indigemaaples and newcomers has rarely
occurred in harmony and with respect of traditiondtures. The permanent threat to the life and
culture of isolated indigenous groups of the Amaigoain example of the consequences of these
culturally insensitive contacts (Huertas, 2002;zaay 2000).

In the case of Chile, it has been argued thatdlises of decline of indigenous communities are
the invasion of their traditional lands and thegfarmation of collective property into private
property. Between 1884 and 1927, Mapuche people warfined to about 3000 reserves, of
which in 1990 there were just over 600 - althougt Mapuche continue to be one of the largest

indigenous peoples of the Americas with almost lianimembers in Chil¥.

The indigenous and Afro-Latin American populatiembt only a large sector of the population
of the region, but also the poorest and most maliged group (Peredo Beltran, 2004). Because
of poverty, lack of opportunities and pressurelmirtlands, rural population is decreasing at an
accelerated pace. Indigenous peoples have midrai@dtheir own lands, due to occupation of
colonists and displacement by development projdtts.larger migratory processes occurred in
the Twentieth century, when large portions of ti@igenous population from the Andean region

moved to the main cities in countries like Bolivikeru, and Ecuador. In Mexico and Central

12 See http://www.xs4all.nl/~rehue/art/calbla.html



UNEP/CBD/WGB8J/5/INF/6
Page 25

America, indigenous migration goes even beyonddrstdo more prosperous neighbouring

countries.

Diverse studies agree on the fact that systemaggualities continue to affect indigenous
peoples. Among those inequalities are lower lifpestancy, a poor access to education, greater
rates of school dropouts, mortality from prevengatiseases, malnutrition, infant and maternal
mortality, and greater incidence of poverty thaamy other population group (UNDP, 2002). In
fact, mortality among indigenous children is sigrahtly higher than in non-indigenous

children. For instance, according to UNICEF, in 2005 of 1000 indigenous children in Latin
America did not reach the first year of life, whiteortality rate for non-indigenous children was

in the same year at 52 per 160

Colonization policies are also a determining faatathe variation of demography in rural areas.
For instance, in the early 1980s, the wrong concemif the Amazon Region as an empty space,
with great agricultural potential, resulted in gowaent-led colonization and construction of
roads in the region, which was a cause of deatiyation, and voluntary isolation of thousands
of indigenous people (CADM, 1992).

Additionally, violent political conflicts have aldmeen responsible of deaths, migration, and
displacement of thousands of indigenous and loeapje in Peru, Colombia, Guatentd)<l
Salvador, and Honduras. In Peru, 79% of the victinméng the 1980s and 1990s were
indigenous people, and in Colombia, there is arom@mt number of death and children and
women refugees due to armed confficin the frontier between Colombia and Brazil, dans

armed conflict has resulted in death, displacemimess, prostitution and forced labour of the

13 UNICEF, http://www.unicef.org/spanish/media/meda899.html
14 \www.acnur.org/

15 UNICEF, http://www.unicef.org/spanish/media/med@a899.html.
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Maku peoplé&®. One-quarter of the remaining 450,000 indigenaapfe of Colombia have lost a

great portion of their cultural heritage (Mitterraeet al, 1997).

The mentioned factors and new diseases broughtlbyists, companies, religious groups, and
drug dealers have resulted in the entire disappearaf many indigenous peoples, with all their
cultural baggage and traditional knowledge. In P&luindigenous groups disappeared between
1950 and 1997, and 18 more are currently endangéeedar, 2000).

In Brazil, estimates of the Amerindian populatidribee time of European Colonization in the
early Sixteenth century range from 2 to 5 millianth as many as a thousand different
indigenous peoples; now there are 230 groups peatksmore than 90 languages and 300
dialects”.

The Ayoreo (Totobiegosode) people, inhabitanthef@haco forest between Bolivia and
Paraguay, have dramatically diminished due tortharsion of colonists in their lands,
expansion of agricultural frontier, and harassnignteligious groups. Those contacts, initiated
during the 50s, finally succeed in integrating y®reo to national society, although a small
group of them remains isolated, fearing extinction

The mentioned changes in the demography of indigeaad local communities have direct
effect over the maintenance of their traditionaldand resource use patterns and traditional
knowledge, while outside influence and impacts dlieir natural environment provoke rapid

changes in their lifestyles, leaving them withauffisient time to adapt to the new environment.

18 http://survival-international.org/tribes
7 http://lwww.photius.com/countries/brazil/societybil_society_amerindians.html

18 http://www.survival-international.org/ayoreo.htm
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2. National development policies and programmes

Latin American and the Caribbean development pesicif the last 40 years have had a strong
effect on indigenous and local communities’ liféssyand economic welfare, as well as over
biodiversity conservation. It has been argueditinade policies were designed and implemented
with no consideration for indigenous peoples’ neadsl are responsible for the loss of
traditional cultural patterns, knowledge and piagiof such communities (Peredo Beltran,
2004).

Former development policies were likely to negladigenous population as a group with
particular characteristics, a significant pointttblaould have been taken into consideration in the
definition of rural development. Moreover, at thiate, participation was not recognized as a
basic policy tool. Cultural diversity and heterogy were considered as obstacles to
development instead of an asset; and the assiomlafiindigenous peoples to the national,
dominant culture was considered necessary to aematronal development (Roldan, 2004;
Aylwin, 2002). Policies, legislation, and educatgnogrammes were developed and

implemented to attain this goal, with the spontarsesupport of religion groups and colonists.

Assimilationist, integrationist, and paternaligtalicies affected indigenous peoples’ traditional
systems heavily until the 1980s, mostly througlraegn reforms and land policies. Agrarian
reforms were carried out in the region with the &nend unfair land distribution and to
modernize agricultural sector (especially in B@ivColombia, Ecuador, Guatemala, Nicaragua,
Mexico, and Peru). While these reforms benefiteligeanous rural communities with the
devolution of some of their traditional lands, esphy in the highlands, they gave very little
consideration to their traditional structures aatharities, and promoted individual land titles to

the expense of collective tenure (Plant and HvalR601).

Agrarian reform did not reach indigenous peoplesmfiowland rainforest, and instead
indigenous communities had to deal with colonizappoogrammes; in most countries of the

region, their land rights in forests were not redagd until the end of the 1980s or even later;
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partial exceptions were Peru and Brazil. In 19&tuassed the first legislation in the region
recognizing native communities’ land rights in th@azon. Brazil has a different approach to
indigenous land rights: indigenous peoples haveitie of usufruct but the land is owned by the
State (Roldan, 2004).

Since the 1980s, the rural population was subjetctednew trend of development, focused on
economic liberalization measures. These were baselle package of economic reforms
required as part of the stabilization and adjustrpesgrammes (the so-called Structural
Adjustment Programmes, SAPs). These reforms indofwacroeconomic adjustment measures
in the short term, and policy reforms in the long.rThe policy reforms involved institutional
changes and reorientation of the agricultural petida, including measures such as export
liberalization, promotion of private investmentsndl reform, reduction of public expenditure,

institutional reforms, and privatization of sensce

As results of this new trend, by the middle of #980s, market-oriented measures were
dominating national policies in all of the Latin A&nica and the Caribbean region, a region rich
in raw materials and agricultural products. Meas@@opted in the region had a strong focus on
private investment in natural resource exploitagod land privatization. In fact, several authors
consider that those policies were responsiblehferintensification of natural resource
exploitation, the increase in migration to urbasas; and the decline in rural population, as well
as the reduction of agricultural land and produtfioMoreover, some specialists have pointed
out that SAPs had a major impact on the poor, dimeg involved a deep and radical structural
transformation in national institutions and ledisia reforms of all sectors and at all levels
(Redclift, 1995). Environmental, equity and cullussues were largely ignored when designing
and implementing development policies.

While most of the social phenomena like migratideclining rural population, poverty and

concentration of lands, already existed before gowents started to implement SAPs, their

19 See, Biodiversidad, Numero 39, enero 2004.
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effects were magnified by structural reforms. Thierage rural population in Latin America and
the Caribbean was around 35% in 1980; by 2002dtdome down to 24%b The last two
decades have witnessed a rise of poverty, incluelktiggme poverty, in rural areas, as an
expression of the gap between rich and poor imeégmn - the widest gap in the world (Peredo
Beltran, 2004). A report from CEPAL (2004) statbdttin 1980, 40.5% of total population in the
region was poor. By 2002, the numbers had riseit6.

As part of liberalization policies, countries (e Mexico, Peru, Colombia, Ecuador) adopted new
land laws establishing the basis of a national laadket, which in some cases entered into
conflict with traditional land tenure systems. Maxiand Peru, two of the countries with the
largest numbers of indigenous population, have lieemost liberal in the implementation of
land policies, allowing the sale and division ofrgaunal title lands into individual plots (Plant
and Hvalkof, 2001).

The World Bank recognized the problems resultiognfthe implementation of SAPs, and in the
middle 1990s it boosted its “Compensatory SociagPammes” and the “Programme for
Poverty Reduction,” to complement the SAPs andgaiié the effects of their measures on the

poor.

At the national level, it is only in the last teeays that governments started to incorporate the
relation between nature conservation and developmennational policies and legal
frameworks. Transformation took place in natiomalimnmental legislation, recognising
important rights of indigenous peoples (for insigrtbe Constitutions of Argentina 1994,
Bolivia 1995, Brazil 1989, Ecuador 1998, Paragu@92l and Venezuela 1999). Today, at least
as a policy formulation, most national governmexdisnowledge in their environmental policies
the value of cultural diversity and its correlatiwith biological diversity, as well as the need to

implement sustainable development with equity.

2 http://www.worldbank.org/data/wdi2004/tables/tébie pdf
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The debate on the impact of SAPs on the poor isioggbut it has been widely recognized that
structural adjustments without an explicit focussogial outcomes will exacerbate poverty and
inequality, since economic growth alone will notauatically eliminate poverty, as the poor

will not have the capacity to benefit from growtbportunities (Melville, 2002).

Nevertheless, contradictory policies continue &ate negative impacts on cultures, biodiversity,
and traditional knowledge. Some economic policesithating the agenda of governments of
the region do not give the same weight to enviramaleand social issues as to economic issues.
Only in recent years, more attention is being gitcethe need to incorporate social and poverty
alleviation programmes into economic and institodiloprogrammes, but without significant
success. Additionally, the important role of tramhtal knowledge related to biodiversity
conservation, food security and health care haveen translated yet into effective measures,
and development policies generally do not condidelitional knowledge in their definition and

implementation.

Furthermore, most of development activities implatad in and around areas occupied, or used
by indigenous and local communities, have not geedrbenefit for them. For example, it has
been argued that most economic policies are inctbipavith sustainable development in the
Amazon region because of the economic, environrhanthsocial conditions of the region

(TCA, 1995).

Trade liberalization increases the supply of natama agricultural resources to the market, and
in some cases pushes downwards the prices of #igrad.ccommodities from developing
countries. In order to maintain the same levehobme, such countries intensify natural
resource exploitation (Reed, 1996), increase agmi@h production often with the use of
unfriendly technologies, and concentrate their pobtidn in few valuable crops, thus affecting
indigenous and local communities who are heavifyethelent on natural resources for their basic
food and health needs. Land is being degraded at@lerating rate and agriculture based on
traditional practices, such as diversification aatural control of diseases, no longer finds
market for their products. The intensification loé$e activities also adds pressure over

indigenous lands and resources. After more thardiseades of reforms, rural development has
...
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neither been achieved, nor has it reached theipdmenous and local communities. “Given the
natural resources endowment and the importancgrmfdture in most of the region’s
economies, agricultural development is a precaoolifor economic growth, and it is called to

play an important role in the future evolution ¢dlgal food security” (Trigo et al, 2000: 4).

Aware of the impacts of economic, legislative, amtitutional reforms of the last two decades,
many indigenous and local community organizaticagelrejected regional trade agreements,
such as the Free Trade Area of the Americas Agregrbecause of the potential impacts of
liberalization measures on their natural environtsecultural patterns, and traditional
knowledge. These concerns have particular impoetancelation with the agricultural, mining
and energy sectors, as well as with the poterffietts of wider intellectual property rights

systems.

In spite of the advances and changes in the wéyirdfing of national authorities, multilateral
agencies and large companies, environment isstila priority when dealing with difficult
development decisions, and cultural factors aresatrabsent in the decision making process.
Several studies analyse the environmental andlsogacts of oil and mining activities, but so
far there is very little research on the impadhaise activities over traditional knowledge and
practices of indigenous and local communities. Tharsmany in indigenous and local
community policy networks, transformation still dego happen in the way policymakers see
development, by integrating all the different fastthat account for sustainable development
with equity and strengthening the value of parabgoy mechanisms. This transformation is
crucial for re-evaluating the understanding of depment in rural areas. Academics point to the
fact that present trends of development have impathe reduction of biological and cultural
diversity (Zent and Zent, 2003); neoclassic ecordnends see development as a function of
economic growth, they argue, but although it isam@nt for development, it alone cannot

measure or achieve it (Redclift, 1987).

The concept of free, prior informed consent, com®d by indigenous networks to be a basic
tool for defining and implementing development medhat are socially and culturally

accountable, is still in its infancy. Recently, iMerld Bank finished the revision of its
/...
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Operational Directive 4.20 on indigenous peoples, i@commended consultation, but it makes
no mention of prior informed consent as a requimgnfi@ development projects. These issues
are particularly sensitive for indigenous organaa when it comes to oil, mining and
agricultural activities, with direct and indirectpacts over their cultures and traditional
lifestyles.

The protection and preservation of traditional kiexlge have not been actively integrated with
other sectors or into the prevailing economic polMost of the experts consulted for this report
acknowledge that there is a lot of work to be dmnereate awareness and better understanding
among policymakers, public servants, and judgesitahe meaning of traditional knowledge

and the importance of its preservation and maimeg.a

3. Impacts of poverty on traditional knowledge

Of the total population of Latin American and thariBbean, about 50 % is considered poor (in
1980 it was about 136 million and the numbers tos#4 million in 1997). A third of the total

population is extremely poor (Trigo et al, 2000hil@ren are the most affected age group.

Poverty among indigenous population is higher tihamon-indigenous populations.
A World Bank report (Hall and Patrinos, 2005) asalyin depth five countries (Bolivia,
Ecuador, Guatemala, Mexico and Peru) with largegembus populations, and confirms that in
spite of the efforts, poverty levels for indigengeoples have reduced very slightly during the
Indigenous Peoples Decade, 1994-2004. In 2002, afBolivia’s indigenous population were
poor (as against 53% of non-indigenous populatao) 89.7% of Mexico’s indigenous
population were poor (as against 46.7% of non-iewlays population); (Hall and Patrinos,
2005). Indigenous people have lower quality of edion and less access to basic health services
than non-indigenous people. The report indicatasttiere are higher malnutrition levels in
indigenous than in non-indigenous children: fotanse, in Guatemala, the malnutrition rate for
indigenous children is about 58 percent, almostéwine rate for non-indigenous children, which
is 33%. In the case of Mexico, indigenous childmeadnutrition rate is 44%, against 14% for

...
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non-indigenous children. In Ecuador, chronic maitiah is more than twice as high in

indigenous people as compared to non-indigenougl@eo

Unfortunately, there are very few social policiaggeted at indigenous peoples. The picture is
also discouraging in the labour sector, charaatdrizy an absence of specific policies “to

address labour market discrimination and equadibeur earnings” (Hall and Patrinos, 2005:3).

Nowadays, nobody denies that poverty is an obstacleational development and that
economic policies should be accompanied by poaityiation strategies; the international
community has established and renewed its commitfoepoverty reduction through the
agenda of the Millennium Development Goals (MDG&)wever, there are questions about the
appropriateness and the effectiveness of the wayshich current poverty reduction approaches

address the needs of indigenous peoples in therregi

Multilateral institutions consider indeed povertiegiation as one of their main targets. For
instance, the 2001 World Development Report oMiweld Bank centred on “attacking
poverty.” International cooperation ties their funding tojpcts or programmes related in one
way or another with poverty alleviation. The enwingental community has also recognized the
importance of reducing poverty and improving thalgy of life of the population. Two decades
ago, the emblematic Brundtland refogtressed the linkage between poverty and envirotahe
degradation, and later the Earth Summit (1992)$sed on environment and development.
Following the Earth Summit, Rio +5 and Rio +10 suisralso acknowledged poverty
alleviation as a major objective. The JohannesBurgmit in 2002 stressed the need to fight

poverty in order to achieve sustainable developfiieMore recently, the MDG + 5 Summit

2 http://web.worldbank.org.
22 Our Common Futurel987.

2 http://www.johannesburgsummit.org/.
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(September 2005) confirmed, although timidly fom&g the international commitment to

poverty reduction.

However, the Chairperson of the UN Permanent Fararindigenous Issues (UNPFII) stressed
just before the UN MDG + 5 Summit that “indigenqaeoples are invisible in the Millennium
Development Goals (MDGs}* subsequently, the UNPFII recommended a cleargmoagh to
involving indigenous peoples in implementationted MDGs, through a rights-based

approach?.

Poverty threats the maintenance and preservatitadifional knowledge of indigenous and
local communities in various ways, affecting theirole system of traditional economy, causing
negative impact over their natural resources, iatjetheir family structures by forcing the young
to migrate to the cities, and changing gender pattef labour distribution. Indigenous and rural
communities witness how their traditional agrictdisystems are altered due to their pressing
needs for surviving in a changing environment. Beeaof soil degradation and inequality in
land distribution, communities have no option ottie@m to intensify cropping by reducing crop
cycle (Baranyi et al, 2004).

Paradoxically, indigenous peoples’ richness isairtculture, spiritual values, and traditional
knowledge (Hall and Patrinos, 2005), undervaluetimstern” society, in spite of their

contributions in many sectors.

Considering that many indigenous peoples depemditiron natural resources for satisfying

their health and food needs, the preservation adtenance of traditional knowledge and

2 Victoria Tauli-Corpuz, “Indigenous peoples and Midennium Development Goals”. Paper submittedhte 4th

Session of the UN Permanent Forum on Indigenous$ssNew York, 16-27 May 2005.

% United Nations Permanent Forum on Indigenous kssReport on the fourth session. New York, 16-2% Ma

2005.
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practices related with biodiversity, nature conaéon, genetic resources and agriculture have an
important role to play in the eradication of poyeahd the definition of sustainable development

with equity.

4. Education, training and employment policies anghrogrammes

Education has been one of the primary channelh&implementation of assimilationist
policies and the forced integration of indigenoasgles into the national society and market.
Some bilingual education programmes were desigaedvehicle to integrate indigenous people
into the dominant culture (Abram, 2004; Rieder,20@he US Summer Institute of Linguistics
(SIL) initially implemented such programmes in lcefimerica, with very little intervention

from the state, with the exception of GuatemalaBolivia, where governments participated

actively from the beginning (Abram, 2004).

Forcing indigenous children to learn the natiorfit@l language was seen by governments,
churches and other groups as a way to integrate ihi® national society, believing that cultural
and language homogeneity was essential for nataaalopment. In the work of the Summer
Institute of Linguistics and other religious ingtibns operating in Latin America and the
Caribbean, integrationist education was seen asostrumental for a rapid and effective
evangelization of indigenous peoples. As a retiudiisands of indigenous people lost
appreciation for their mother tongue, which strgrigfluenced their ability to continue using it

and to preserve the associated traditional knoveledg

The failure of conventional bilingual education grammes and the pressure of indigenous
organizations in Bolivia, Mexico, and Ecuador, éxample, fostered the recognition of
important educational and cultural rights of inadigas peoples, provoking a shift towards a
multicultural educational approach (Comboni anddna?001); this gave raise to multi/inter-
cultural educational approaches for indigenous [esopased on their active participation in

designing and developing such programmes.
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Several countries have recognized the multicultnadlire of the nation in their constitutions
(Mexico, Constitutional Amendment of 1995, Bolivi§94, Colombia, 1991, Ecuador, 1989,
Guatemala, 1985, Nicaragua, 1987, Paraguay, 199a, P993 and Venezuela, 1999), and some
of them have included multicultural education a®astitutional right (e.g., Constitution of

Brazil in 1988).

Multicultural Bilingual Education has seen an irage in the past decade. Strategies, policies,
and programmes have been designed to implementeculiurally sensitive education for
indigenous peoples. Some countries also approveergleprovisions in laws and constitutions
to support this new approach. Although there ispecific legislation regarding the inclusion of
traditional knowledge in the curricula, the inciiessipproaches to the design and development

have led to significant consideration of traditibkiaowledge as part of the curricula.

Arguments in favour of Multicultural Bilingual Edatton emphasise that it reinforces cultural
identity of children, strengthens self-esteem, fates a better access to education, and promotes
longer retention of girls in school. Some expeftisra that language is the basis of culture and
identity of a person and, therefore, without timeather tongue children cannot develop

adequately and do not make progress in school (Ab2804).

A study by the World Bank stressed the importarfeadacation, particularly of
bilingual/multicultural education for improving inome levels of indigenous peoples (Hall and
Patrinos, 2005).

Latin American countries have implemented Multiardd Bilingual Education programmes in
various ways and with different levels of succ&sme have become official programmes, while
others are privately funded, with the strong suppbmdigenous organizations. For instance,
Ecuador, Peru, Bolivia, Mexico, and Guatemala Hduéicultural Bilingual Education as part

of their national educational systems. In Brazd)dnbia, and Chile, legislation recognizes the
rights of indigenous peoples to set their auton@sm@ogrammes, which are recognized as
official programmes. In Paraguay, the state suppbe teaching of Guarani language among the

native and mestizo populations. Honduras, Panairgalizador, and Argentina are about to
...
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approve intercultural bilingual education. Ecuadauatemala, Costa Rica, and Colombia have
also private indigenous educational projects, bthout official recognition by the State
(Abram, 2004).

Mexico started to implement a Multicultural EducatiProgramme in 1997 and passed a law of
linguistic rights in 2003. However, this programisuite recent and the government is
working on the inclusion of ethnic contents inte tiational curriculum, in consultation with

indigenous peoples (Schmelkes, 2003).

In Bolivia, where the majority of the populationimgligenous, educational reforms started only
in 1993, after the Indigenous March of 1990. Theo$eeforms included a new Education Law,
establishing Intercultural Bilingual Education gm@moting indigenous participation in the
implementation of the Education Reform (Law 1565).

Unfortunately, there is very little information ¢ime effectiveness of these programmes. So far
their effects have barely gone beyond primary etlbicgAbram, 2004), with the exception of a
few interesting programmes at the university |&/@razi’, Bolivia, Chile, Ecuador,
Guatemala, Mexico, Nicaragua, and Peru have degtaesversity level for indigenous
peoples; and Costa Rica, Colombia, Venezuela, afhigid are in the process of creating such

programme¥.

An interesting positive example at the universgydl is the Inter-cultural University of Mexico,
created with the aim of promoting a process of lteatéon and revitalization of indigenous

cultures and language, with a holistic approacbdiacation, where traditional knowledge is

% http://www.iesalc.unesco.org.ve/programas/indigénéormes/alatina/ind_al_barreno_final.pdf

2’ See, Arno Rieder, 2002. Educacién Superior Indigemel Brasil. Reunién Regional sobre la EducaSidperior

de los Pueblos Indigenas de América Latina. UNESESNLC, Guatemala.

% See, Leonzo Barren&ducacion Superior Indigena en América Latina
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integrated with other types of knowledge. The paogmes are oriented towards both indigenous
and non-indigenous students, with the aim of bugddiridges and providing alternatives to

indigenous youth to return to their villages anglggheir knowledg®’.

Nevertheless, experiences from the existing prograshhave not been adequately disseminated,
and still there are very few indigenous profesdi®eapable of implementing such programmes.
Most countries of the region still need to streegthilingual teachers’ training and build the
curricula with inputs from, and in agreement witie communities (Schmelkes, 2003),
incorporating traditional knowledge, considerindigenous and non-indigenous students, and
promoting the understanding of the role of tradisibknowledge and practices in medicine,

food, and biodiversity conservation.

In spite of progress on this front, in Colombia estp report a lack of effective educational
policies to promote intercultural education andheservation of traditional knowledge. In
Chile, it is argued that the growing trend of ptization in the educational system has made it
difficult for indigenous peoples to participatetire planning of educational programmes, the

preparation of materials, or the selection of teagh

In cases where benefits have been reported, ednahpirogrammes seem to have enjoyed a
strong support from indigenous organizations. Tla@eesome promising indigenous-led
initiatives; for instance, the indigenous movemarthiapas is trying to gain support for the

implementation of their own intercultural educaabsystem.

However, indigenous organizations are not so stavngfluential in all countries and

programmes’ outcomes are variable (Abram, 2004).

In conclusion, despite the theoretical and expeantaleadvances, Multicultural Bilingual

Education has not received sufficient attentiomfibe State, with the exception of Bolivia,

% See, http://cdi.gob.mx/.
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Guatemala, and Ecuador, where it became the masnayg area of the educational system
(Abram, 2004). Although some progress has been mea&onceptual level, tools and resources
are still limited, and public funding has not bedie to guarantee implementation. The fact that
education has generally not been a priority foreggonments (in terms of funds allocation) has
limited the effectiveness of Multicultural BilinguBducation Programmes. In fact, literacy rates

among indigenous and rural populations remain lahvan those found in urban aréas.

5. Employment policies

None of the countries of the region has employrpelities oriented towards indigenous
communities as such. In fact, indigenous and looaimunities receive very little attention in
national employment policies and most of them dioemjoy labour or social benefits. The
consulted experts and institutions affirmed thateéhare no programmes of employment
designed with a multicultural approach.

The limited and inequitable access to educationnaaukets affects the opportunities of the
communities to enter the labour market. There een attempts in some countries for
overcoming this problem through the creation of oamal or multi-communal enterprises, as in
the cases of Peru and Ecuador. Nevertheless, sxyieve that this type of legislation, when it
exists, has been developed mostly within a “weststheme, ignoring the cultural function of

land and simply turning it into capital and as arguntee for loans.

Although the ILO Convention 169 on Indigenous amidhdl Peoples in Independent Countries
(ILO 169) has specific provisions regarding indiges peoples’ labour rights, countries of the
region have not developed legislation to implentkain, and the majority of the indigenous
population only has access to jobs within the imi@lrlabour market (Garcia Hierro, 1997).
Current labour policies and legislation in the cggdo not have an intercultural approach, nor do

30 http://www.iesalc.unesco.org.ve/programas/indigéngormes/alatina/ind_al_barreno_final.pdf



UNEP/CBD/WGB8J/5/INF/6
Page 40

they integrate provisions to guarantee the respat{preservation of traditional knowledge and

practices.

6. National modernization programmes that include évelopment, transfer, and

adaptation of new technologies

New technologies have significantly transformedribtural environment of rural areas in Latin
America and the Caribbean. These technologiesssi@mted with the intensification of natural
resource exploitation — such as oil, mining, faréshing, tourism, bioprospecting and
agricultural production. The transformation of gfreductive environment has impacted on the
communities’ traditional knowledge and practiceskdid to natural resources, thus bringing

about changes to the relationship between localiad and nature.

While, on the one hand, oil and mining activitiev& benefited from new technologies that have
the capacity not only to enhance their productedgrmance but also to reduce their social and
environmental impacts, on the other hand, new ta@ogmes and national policies have facilitated
the access of extractive industries to remote dhedsare the home to indigenous and local
communities. The cultural and social impacts o firiocess are still hard to predict, especially
in the long term, and advances in their managesmuenstill in their infancy. Regardless of some
efforts, so far those impacts have not been adelyuaddressed, predicted, prevented, mitigated,

or managed.

New technologies have also improved the performandéerest activities, with the incorporation
of sustainability measures, such as forest managigplenning. However, these measures are
relatively new in the region, and some countriegehanly started to implement them. Access to
new technologies for small producers and indigeramaslocal communities is limited. In the
meanwhile, deforestation continues to increaseedisas illegal and unsustainable forest
practices (Koohafkan, 1996).
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The implementation of mechanisms for participatizenefit-sharing, and preservation and
maintenance of traditional knowledge and practiespnsidered fundamental in the region for
improving sustainable forest management. For igtaihis argued that the conjunction of
modern technology and traditional forest practoasld improve the performance in the forest
sector and provide the means to local and indigecommunities to participate in the market,
while maintaining their own cultural patterns. Hoxeg the value of forest-related traditional
knowledge has only recently been recognized irtipalifora, and remains largely a conceptual
and theoretical issue, while mechanisms for thegs@rvation and use in forest management are

still under discussion.

Food production has changed significantly duringltst 40 years, not only due to the
introduction of new technology but also becausthefgrowing demand from domestic and
international markets. Modern technology and chamgéehe agricultural and forest sectors have
imposed transformations in the rural environmert e population, with negative impacts over
biodiversity and communities’ welfare. While thepatts of recent technologies in the
agricultural sector (such as genetically modifieaps) are still unknown, there are concerns
related with their development, trade, and usééregion.

Romero (2002) notes that among the known impaatsaafern technologies in agriculture in
Latin America are soil degradation, land and whiss for rural communities, forced migration,
seasonal agricultural labour under unfair condgiparticularly for women, disruption of
traditional agricultural systems, and loss of agtigal biodiversity and traditional practices.
While incentives for research and development leen created by IPR systems, no significant
mechanisms have been put into practice for theeption and preservation of traditional
knowledge and practices associated with agricudncemedicinal plants. Guaranteeing the
preservation of traditional knowledge and agriaatiiodiversity is of particular relevance
considering that the rural poor depend on bioditxefer about 90 percent of their food and
health needs (Shand, 1999).

Traditional practices of farmer communities aresesial for the preservation of agricultural

biodiversity, since they maintain traditional vaies of crops and plants. Genetic diversity in
/...
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agriculture allows cultivars and animals to adapditferent conditions and environments,
without which sustainable agriculture would be isgible (Koohafkan, 1996). Modern
technology and IPR systems can disrupt traditisgalems and crop diversity, affecting free
exchange and re-use of plant and seeds by indigearadilocal communities. It is widely shared
in the region the feeling that “[The] practice nfarnational agricultural development has been
dominated by technical questions, ignoring the nfienelamental social and economic ones, and
neglecting competing kinds of knowledge, such aditional farmers’ knowledge and
perspectives from the social sciences. The resslbleen the imposition of inadequate
development models, of which biotechnology is #test variant®

7. Modern biotechnology and bioprospecting

Of particular relevance to the region are the adgarn modern biotechnology related with
health and food production. Globally, it is estigththat out of 119 commercially useful plant-
based drugs, 74% were in prior use by indigenooswonities (Swanson, 1997). Traditional
knowledge can save time and money in the reseaod®gs, since it is known that between
10,000 and 35,000 samples must be tested to yeainically valuable drug, number that
could be significantly reduced with the help ofamhation provided by indigenous and local

communities.

It has been argued that while bioprospecting fersiarch of valuable plant and animal genetic
resources by pharmaceutical and other companiesradempose a significant harm to the
environment per se, it may have economic and @lltonpacts on indigenous and local
communities, relating to the disruption of cultypakterns, lack of encouragement for preserving
and maintaining traditional knowledge, and poténigacts of IPR systems over their capacity

to continue using their knowledge without restaos.

31 Miguel A. Altieri and Peter Rosset quoted in ThewAnitiative on Food and Biotechnology, 2004
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It is commonly accepted that a fair share in theelffies reported by this sector could be a
motivation for communities to maintain and protiwir traditional knowledge. In reality,
however, no significant benefits have been chaadedb far in the region to indigenous and
local communities as a result of biotechnology. pheservation and intergenerational
transmission of traditional knowledge and practicesmdigenous and local communities of the
region have been endangered, while the multinatiodastry has received benefits for
medicines and other products based on geneticnasoidentified through traditional
knowledge. Given the past experiences, the preggdentiment in the region seems to be that
there is still a long way to go before fair and ieahle benefit-sharing is achieved in relation to

the profits that the biotechnological industry iiges from the use of traditional knowledge.

Today, recognition of indigenous and local commiasitcontribution in bioprospecting for
medicinal plants is widely acknowledged and effarts being made to regulate this sector.
However very little advances have been made sanfdistrong disagreements persist on how to
implement prior informed consent and determinestigge of benefits. In the meantime,
unregulated access continues, as current IPR systemot effectively protect indigenous and

local communities’ knowledge from external misaggoration.

Biotechnology in the food sector has been (antlis}ithe subject of much controversy. It is one
of the fastest-growing industrial sectors, wheeewnorld’s top ten companies dominate 85
percent of the whole seed and agro-chemical masketar, investment in this sector has
concentrated primarily on four crops: soybean,agtimaize, and canola, mainly for insect

resistance and herbicide tolerance, and small afgastato and papaya (Fresco, 2001).

The potential role of GM crop in guaranteeing f@edurity is one of the most controversial
aspects of biotechnology in the food sector. Thiegavour point to the potential benefits of the
technology to increase food production, reduce twepes from diseases, insects, and drought,

and improve the nutritional content of traditiof@ds (Pew Initiative, 2004: 7). However,
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several experts have raised their concerns abewdrthironmental, health, social, economic, and
cultural implications of genetically modified cropsltieri, 2001; Shand, 199%) Some of the
environmental risks of agricultural biotechnologagnde associated with the transmission and
dispersion of GM crops to their wild relatives, foebation of natural systems of pest control and

new viruses and weeds (Altieri, 2001).

Advocates of modern biotechnology have a hard tor@nvince farmers in developing
countries of the benefits of this technology, asthfarmers do not have the economic resources
to access such technology or adequate infrasteitduransport, store, and sell their agricultural
products (Pew Initiative, 2004). Since hunger im developing world is more a result of poverty
and unfair distribution, food security can onlydnearanteed with integrated approaches to
poverty eradication, which are impossible if thetsyn continues altering traditional agriculture,
imposing restrictions on traditional knowledge gmdctices and increasing the cost of small-
scale farm production. As it has been pointed fogi] security also depends on the farmers who
select, improve and use crop diversity. With neght®logies as the so-called “terminator
technology®®, farmers would not be able to save and re-pladsé&om their harvest. If this
happens, centuries of crop diversity will be |dste risks of genetic erosion are high, with crop
genetic resources disappearing at 1 or 2 percerarprim (Shand, 1999).

%2 See also, Tewolde Berhan G/Egziablaed Vandana Shivn http://www.eldis.org/static/DOC11738.htm; See
also, Pew Initiative on Food and Biotechnology, 20@vailable at

http://pewagbiotech.org/resources/issuebriefs/fengorld. pdf)

33 «Terminator technology” is a label that has becqropular for Gene Use Restriction Technology (GUR@ge)innovation
designed to genetically switch off a plant’s alitib germinate a second time. Developed as a wayagitaining proprietary
rights over genetically modified plant varieties.Genomic in an Open Society, Hell3LS. Winter 20@4. 2 / N° 2. Available at

http://www.genomecanada.ca/GCethique/bulletin/ GE3N#iter2004.pdf
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Latin America harbours three of the eight centrfesrigiin of crop species of the world. The
region has the world’s richest concentration ofibiersity of plants and animals (probably as
much as 90% of the world’s species). The poteiighcts of the release of genetically
modified organisms (GMOSs) into the environment cdrbe overlooked, especially given the
importance that agriculture and food productionenfor the economies of the region and rural
communities, and considering also the growing presef agricultural products from Latin

America in the international market (Trigo et @0D).

Global estimates for 1999 indicate that 39.9 millieectares of land were planted with
transgenic crops. Of these, 7.1 million hectar@lwere planted in developing countries,
mostly in Argentina (6.7 million hectares), whiletUS and Canada accounted for 32.7 million
hectares (82%). Of the 39.9 million hectares, 28illion (71%) where modified for tolerance to
a specific herbicide, 8.9 million hectares (22%Yyewmodified to include a toxin-producing gene
from a soil bacterium, while 2.9 million hectar&84) were planted with crops having both

herbicide tolerance and insect resistdfice

In 2001, GM crops totalled about 44.2 million heetaglobally (Fresco, 2001). Brazil,
Argentina (the second larger producer of soybeahdworld®), Paraguay (where it has been
reported that illegal GM soybean is being (8eand Mexico (where indigenous organizations
are fighting against the cultivation of transgemiaize}’, are the countries of the region with the

largest areas of GM crops.

34 Electronic Forum on Biotechnology in Food and Agliure, FAO. Chile,

http://www.fao.org/biotech/forum.asp?lang=en
% http://[pewagbiotech.org/resources/factsheets/.
% http://www.ipsnews.net/.

37 SeeTerritory, autonomy and defending maiménttp://www.grain.org/seedling/



UNEP/CBD/WGB8J/5/INF/6
Page 46

Genetically modified crops and test trials are gngnall over Latin America. Of the 200 test
trials carried out in developing countries in 20032 were carried out in Latin America (Fresco,
2001). This technology is being tested and implesgtim the region without an adequate legal
framework or a deep understanding and evaluatigheoénvironmental, cultural, social, and
economic implications for local farmers and itseeffon national food security. Furthermore,
technological and scientific knowledge related vinibtechnology is concentrated in the
developed world, mostly in the private sector, hatin American countries find themselves

unprepared to deal with its potential impacts.

8. Identification of activities, actions, policies|egislative and administrative
procedures that may discourage the respect for trational biodiversity-related

knowledge

In Latin America and the Caribbean, indigenous lacdl communities have been long affected
by policies, legislation, and administrative progexs that have not recognized their rights,
interest, and cultural values. At least until t®8Qs, national policies were conceived to abolish
indigenous collective property and traditional auities (Roldan, 2004). The consequences of
these policies were the disappearance of ethnigogrand the erosion of traditional cultures. All

or part of their ancestral institutions, languages] traditional knowledge continue to vanish.

A progressive departure from this thinking begabdaeflected in international law, modern
constitutions and national legislation in the dstade, when more efforts have been made
towards recognition of indigenous and local comrtiesi rights, seeking to incorporate these
communities into the wider national society whitk@owledging (and respecting) the cultural
differences. The recognition by several constingiof the multicultural and pluricultural nature
of the nation has been a point of departure froenold approach (Bolivia, 1994; Colombia,
1991; Ecuador, 1998; Guatemala, 1998; Mexico, 18&&ndment, 1995; Nicaragua, 1987,
Paraguay, 1992; Venezuela, 1999), and is linkebeaatification of the ILO Convention 169 -

the most advanced legal instrument relevant taggembus and tribal peoples.
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However, in spite of all these advances, therkastl several flaws and contradictions regarding
indigenous and local communities’ rights. Indigesand local communities’ representatives are
still fighting to see their demands and interest®rporated at the highest level of the national
agenda. Several indigenous movements in the régiea prompted important changes at the
policy level, but not all countries have strongigehous and local organizations capable of

dealing with all the complex issues affecting ttiatial knowledge and practices.

Increasingly, the relation of indigenous and laz@hmunities with their natural environment,
and their important contribution to the conservatd biodiversity and food security, has been
recognized in policy frameworks, and indigenousaaigations have managed to have their
demands incorporated into the environmental natiaganda. Nevertheless, for the majority of
the countries of the region, this contribution hasyet been effectively translated into specific
regulations and actions or concrete benefits omgtbend. The most controversial issues are
those related with land and natural resource rjggi-determination, autonomy, and the
protection of traditional knowledge. More recenthgde liberalization policies have added a
new dimension to these contentious issues, adrlesase the pressure over land and resources,
intensifying the threats over cultural patterns araditional lifestyles. Real encouragement and
support for preserving and maintaining traditiokwledge associated with biological

resources are still hard to find.

Generally in the region, national legislation stileds to be updated in order to harmonize
national provisions with ILO Convention 169, panterly regarding indigenous participation in
policy making and rights concerning natural resesrand territories, as well as with CBD
provisions related with traditional knowledge. Thfgplies particularly to sectoral legislation. As
experts from Colombia affirm, there are no spedfiadies in the country that determine if
national policies of different sectors are comgatibkith the rights of indigenous peoples and
Afro-Colombian communities, and therefore it ischt identify all the specific legislation and

procedures that may be affecting the maintenant&ditional knowledge.

Roldan (2004) proposes the following typology ofim@al legal regimes in Latin America based

on the level of recognition of indigenous rights:
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Typology of national legal regimes related withigehous rights

Superior legal framework |Legal framework in Deficient legal framework
progress On
the
Bolivia Argentina El Salvador other
Brazil Guatemala Guyana hand,
Colombia Honduras Suriname local
Costa Rica Mexico Uruguay com
Panama Nicaragua muni
Paraguay Venezuela ties,
Peru who
also

fall under the scope of the CBD, do not enjoy thecsal protection conferred by ILO 169 to
indigenous peoples. This establishes strong diffae between these two groups. Additionally,
indigenous peoples’ organizations have been mdneeaand effective in raising their voice in
the environmental arena. Only a few countries hhagegnized Afro-Latin American
communities’ land and traditional knowledge’s rgl.g. Colombia approved specific
legislation regarding land rights of Afro-Latin Am@an communities; Ecuador included Afro-
Ecuadorians in its constitution together with irehgus peoples; the Peruvian law for the
protection of traditional knowledge also includesler their scope Afro-American and farmer

communities; and so did the Andean Community Deni§91).

Legislation and policies in the following fields ynaffect positively or negatively the
preservation and protection of traditional knowledg

Trade

Land tenure and land use

Mining, oil and natural resources

Protected areas

Traditional knowledge and genetic resources

YV V. V V V V

Intellectual Property Rights such as patent andtgdeeeder’s rights laws
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> Participation

Traderelated policies

Indigenous organizations have argued that tradeipslin the region have generally not taken
into consideration the interests and needs of arbgs and local communities. While trying to
incorporate these communities into the marketponatigovernments have not provided them

with the means for subsistence and for competirgggiobalized world, while maintaining their

own values and cultures.

The strong emphasis on land reform in the 199@sgtbwing modernization of agricultural
production (including changes responding to theguee for standardized IPR systems and
provisions of the Agreement on Trade-Related Aspettntellectual Property Rights (TRIPS)

of the WTO), and the negotiations of several tragieements in the region are of particular
concern for indigenous peoples and farmer commasitiroughout Latin America and the
Caribbean. After having seen the impacts of libeatibn policies and the rise of globalization,
indigenous and local communities say to have geadan to fear the potential impacts that new

trade agreements may brifig

Within or outside the process led by the World Br&tganization, several trade agreements are
being negotiated in the region, the most importdnhem being the Free Trade Area of the
Americas Agreement (FTAA). This agreement is exgetd be approved by the end of 2005
and it will be adopted by all countries of the Aman hemisphere, including the Caribbean
countries (except Cuba).

% See, http://www.oxfamamerica.org/newsandpublicatioews_updates/archive2003/art6502.html. In autditi

Servindi (2004) Los Pueblos Indigenas, el ALCA yeC. Manual de Capacitacion.
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For some activists, the FTAA not only defines a rimnework for trade and private property,
but it imposes a new ideological, legal, and paditirame to define the relations between the

transnational capital, the States, and the Latiredcan peoplé&.

Although the Second Summit of the Americas in Sayaiin 1998 agreed to negotiate the
agreement with transparency and making it accessill sectors of national society, the
negotiation process has not been seen as a transpad open process by most of the
stakeholders. Initial discussions about the FTA4arein 1994 and formal negotiations have
been ongoing since 1998, but the negotiated tegtmade public only in 2064

While consultations with the private sector haverbmcorporated since 1996, the participation
of other sectors (NGOs, indigenous and local coniti@si) has been more limitéd This lack of
transparency and the complexity of the subjectsidex in this agreement have made it difficult
for indigenous and local communities to undersi@hamplications of the FTAA. Nevertheless,
indigenous organizations are trying hard to raisdrtvoice and create awareness about the main
threats it may imply for their cultures, their lé@d the natural environment which they depend

upon for their basic food and health needs.

Some of the major concerns regarding the FTAA alaed to the unfair competition with
subsidized agricultural products from developedntoes, the intensification of natural resource
exploitation, intellectual property rights over pis, and the loss of indigenous cultures and
biodiversity resulting from the intensification dévelopment activities and infrastructure in

rural areas (Servindi, 2004).

% http://www.grain.org/biodiversidad/?id=177

“O FTAA draft text available at: AT http://www.ftadea.org/alca_s.a3p

* http://www.grain.org/biodiversidad/?id=177.
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Additionally, indigenous organizations fear that thenefits of trade agreements will not reach
indigenous and local communities, because thesmtbave the capacity to take advantage of
the benefits, they are too far from markets, andtrobthem are not even aware of the
possibilities that may open. Instead of improvingit quality of life, it will increase the gap

between the rich and the poor in the continent.

The Declaration of the Fourth Trade Ministerial Meg in San Jose, 1998, established the
objectives of the FTAA: “To promote prosperity thgh increased economic integration and
free trade among the countries of our Hemisphehigiware key factors for raising standards of
living, improving the working conditions of peoplésthe Americas and better protecting the
environment” and “To strive to make our trade ldemation and environmental policies

mutually supportive, taking into account work urtdken by the WTO and other international

organizations™?

In spite of these objectives, the draft text of FFAA does not incorporate equity issues,
cultural considerations and special measures tweptanegative impacts of free trade on the
poor, particularly in relation to food security apiddiversity. Moreover, the FTAA negotiations
have done very little so far to prevent the nevesudefined in this agreement from facilitating

biopiracy and misappropriation of traditional kneaije and practices.

The FTAA does not incorporate provisions relatethwhe environment or labour safety
measures, leaving each country to define their emuironmental and labour regulatidfdt
does not take into consideration how trade libeagion will affect food security or impact on
cultural diversity; measures to adapt Intellectiaperty Rights regimes within the FTTA may
open the door to patenting of living organismsnpaand traditional knowledde It is

2 http://www. ftaa-alca.org/Ministerials/SanJose/See) e.asp.
“3 See draft text of the FTAA agreement in http://witaa-alca.org.

* http://www.grain.org/biodiversidad/?id=177
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particularly worrisome that most of the sectionltellectual Property Rights referring to

traditional knowledge and access to genetic ressuiemains in brackets.

In sum, trade agreements are being negotiated utita&ing into consideration the needs of
indigenous and local communities, one of the maaigmalized and poorest sectors of national
society. The promotion of free trade as the pantme@ational development and poverty
alleviation overlook the social, cultural, and epnimental impacts of trade policies, particularly
on the poor. By ignoring the relevance of recogigzand protecting indigenous peoples’
traditional territories for guaranteeing the manmatece of their ancestral cultures, as well as the
importance of cultural diversity for biodiversitprservation, policymakers may be leaving out
of the discussion a fundamental element in theesgcof free trade agreements reaching the

most disadvantage sectors of the society.

Today, there is a strong opposition to free tragleements from some social movements,
indigenous organizations, and NGOs. This opposigancreasing as the deadline for the

approval of the FTAA approaches.

Agrarian reforms and new land regimes

Land rights are at the core of indigenous peomlesiands. Although land claims involve
fundamental issues of historic claims, discrimioatiand cultural issues, they have also an
environmental dimension (Plant and Hvalkof, 200ddligenous organizations have been
highlighting in various fora the link between cututerritories, and traditional knowledge. Land
issues need to be addressed at the national tekilg into consideration its relationships with

culture and knowledge.

*5 http://www.ftaa-alca.org
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Initial attempts (1950-1980) to revert unfair cdrahs in land distribution and to modernize the
agricultural sector were based on the social agehtte agrarian reform, and were mostly
directed at rural communities, without any consadien for ethnic issues (Aylwin, 2002). In
spite of this, agrarian reforms involved the detiolu of some ancestral lands and in a number of
countries benefited indigenous farmer communifiéss was the case in Bolivia, Colombia,
Ecuador, Mexico, and Peru. Nevertheless, the refmnerally did not take into consideration
indigenous collective rights and traditional autties; in countries like Bolivia and Ecuador
indigenous communities received lands as indivighl@atis. In Peru, the majority of peasants
were organized in cooperatives instead of buildipgn their traditional organizational
structures, and less than one third of them rededeenmunal titles (Plant and Hvalkof, 2004).

In Brazil, the process was quite different, singeasian reforms were oriented towards landless
peasants and not towards indigenous peoples. Ie,@xiperts consulted affirm that one of the
main causes of the lost of traditional patternsxdigenous communities is the transformation of

communal land into private property.

In sum, although agrarian reforms in Latin Ameetween the 1950s and 1980s varied from
one country to another, they had some similariié®y targeted mainly farmer communities
from mountain areas, not reaching indigenous padpten the lowlands and tropical rainforests
or Afro-Latin American communities; they did notdadss indigenous collective rights, and
mostly promoted individual ownership; they did netognize territorial rights; and they did not
have ethnic criteria to differentiate indigenousfirnon- indigenous people.

Agrarian reforms did not guarantee either land ggcurhey did not provide peasants with the
means for market production. The titling process wiegular, many landless farmers never
received land titles, and inefficient demarcatiéfaods created conflicts between communities
and colonists. Moreover, inefficient land officralgisters intensified the conflicts among
different landholders (Plant and Hvalkof, 2004).

On the other hand, land rights allocation of thefaaest received a different treatment. Initially,
in the Amazon lands were given to colonists as @lttie colonization programmes, and

indigenous peoples were allowed to remain in Stateed lands but without recognition of
/...
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property rights (Aylwin, 2002). Only in the last $8ars, most of the countries have started a
process for the recognition of indigenous peodeesds in rainforests; only Peru had already
recognized collective property rights of indigen@osnmunities from the Amazon in 1974. A
different approach has been taken by Brazil, whsaige 1910, has established a legal regime to

protect indigenous lands in the form of reserves.

Thus, the 1990s brought a new set of land reforitis adifferent approach. Several countries
implemented land market-oriented measures (Colondmaador, Peru, Mexico) with the aim to
foster and modernize the agricultural sector. lad@is lands from the rainforest were kept out
of the land market, with the exception of Peru @2&nd Mexico (1992). On the other hand,
several countries undertook constitutional andllegfarms in order to recognize or strengthen
land rights of indigenous peoples, such as ArganBolivia, Paraguay, Guatemala, Brazil,

Colombia, and Ecuador.

Additionally, several Latin American constitutiostarted to recognize not only land rights, but

also the cultural dimension of such rights.

In order to adapt land rights to the special negdkcharacteristics of indigenous peoples’
relation with lands and natural resources, sex@rahtries incorporated special guarantees for
indigenous lands (inalienable, imprescriptible andmortagageble), with the exception of Peru
and Mexico. Some indigenous peoples have considees# guarantees essential to preserve
their traditional knowledge and practices and tegktheir cultures alive; but others have
indicated that it is not the national State buhtbelves who should establish the rules. The
Peruvian Land Law of 1995 has been criticised weisd experts and largely contested by
indigenous peoples on the grounds that it thredtemstegrity of their traditional lands and put
pending land claims at risk (Plant and Hvalkof, 200n Mexico, the 1992 Amendment to its
Constitution permitte@jidosto decide if they want to remain under communapprty or

divide the land in individual plots (Plant and Hxafl, 2004).

Today, indigenous demands go beyond land rightstféct, they call for the recognition of their

traditional territories and more autonomy for masragnt and use of the natural resources. It has
...
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been suggested that the points of departure fdmignsolutions in these matters are the political
will of national governments, and realistic prodeseom both governments and indigenous

organizations in specific cases.

In summary, in the majority of the countries of tegion, agrarian reforms and market-oriented
land regimes have not resulted in a definitive soiufor indigenous peoples’ land claims, nor
have they guaranteed land security. ILO Convertig®is provisions on recognition of land
rights have not been fully implemented so far irstramuntries, and only recently, a few nations
started to recognize in their constitutions thecemt of indigenous territories, such as Ecuador,

Bolivia, and Colombia.

In the meantime, several countries are going alhatdsecuring land tenure through land titling
projects, mostly funded by the Inter-American Depehent Bank. However, it will take time to
solve decades of deficient demarcation and oveirlgpmsufficient land allocation, and

occupation of indigenous lands by colonists.

Oil and Mining

Although oil and mining activities do not have direffects on traditional knowledge and
practices, they may disrupt traditional lifestylbecause of the multiplicity and magnitude of the
social and cultural impacts of their operationsuegal NGOs and indigenous peoples’
organizations have denounced the impact of thasates over indigenous lands, natural
resources, and cultures, and some very well-knaseshave provoked changes in policies and

legislation at the national levé.

For instance, it is reported that oil activitiev@deen causing damage to the Awa people from
Colombia, affecting their traditional communicatiarth the spiritual world of their ancestors.

“8 http://www.amazonwatch.org/amazon/EC/
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The Awa people see oil activities as an importargdt to biodiversity conservation, and they
think that their physical and cultural integrityasrisk because of the presence of workers and

colonists.

The intensification of these activities in the mrghas also increased conflicts between
companies and communities. While some large coregdrave improved their environmental
and social standards, there are still significafféinces in the quality and characteristics of
social programmes among different companies. Wdrileronmental legislation is in force in all
countries of the region, cultural impact assesspgamitrol, monitoring and participatory
mechanisms need to be strengthened. In additiadh,omly a few exceptions, most countries
have not implemented participatory mechanismsridigenous and local communitfésFor
instance, effective participation of communitiesulebbe very useful in the identification of
potential cultural impacts and to identify how taestivities can affect traditional knowledge

and practices.

Cultural and biodiversity impacts have only begoivé considered by some oil and mining
companies, but so far cultural indicators are waaki, very few companies have implemented

sustainable development policies.

At present, Environmental Impact Assessment (E$Aenerally not properly accompanied by
cultural and social impact assessment, nor byegfil@assessments that could help politicians to
decide, based on economic, environmental, andlswdiaria, about the best options for the
country. Although standards for extractive actesthave risen significantly, incorporating in
some cases social policies and participatory progras, governments still need to reinforce

their monitoring and evaluation systems.

*" There are some advances on participation and ltatisn mechanisms in Colombia, Law 99 of Citizen
Participation from 1993, Bolivia, law of public p@ipation, LPP No. 1551, 20 de April de 1994) d&watu
Regulation for Public Audience for the Approvalirivironmental Impact Assessments., Resolucion Mine n°

535-2004-MEM/DM.
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Mining is particularly worrisome in countries rigmvaluable minerals such as Chile, Peru, and
Bolivia. The use of hydro resources in mining atigg affects communities’ water uses for
agriculture. Of particular relevance for the manmatece of traditional practices in agriculture is
the approach given to hydro resource by Chileaislkgon. Some argue that privatization of
water in that country is creating a monopoly oves tesource, mostly for mining activities,
affecting indigenous peoples from the northern pathe country, such as the Aymara,

Quechua, Atacameiio and Colla.

Water policies and legislation

Water resources are relevant for the maintenancéraglitional knowledge, particularly in
relation to food production. It is also fundamentat indigenous and local communities’
livelihoods and the preservation of local and tiadal cultural systems associated with

conservation and sustainable use of natural ressurc

Water management systems of indigenous and localhmmities are essential for providing
food to the majority of the rural poor in the regicHowever, these communities are struggling
for preserving their rights to continue using ananaging water resources for their agricultural
activities. Several and more powerful actors arameting with communities in the use of water,
for instance, for mining activities, dam projeasd large-scale agricultural production. Most of
the water regulations in the region pay little orattention to indigenous peoples and do not take
advantage of ancestral practices for water managgemer have provisions to guarantee its

continue use by indigenous and local communities.

For a more efficient allocation of water rightsjrsexperts have suggested that privatization of
water resources would help, since it will promotaservation and a more efficient use of this
resource. Following this reasoning, policy makeasendrafted legislation and created a water
market in Chile. This country was the pioneer ia tagion in implementing a private property

rights approach for water resources, in which prigpaghts over water are separated from

/...
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property rights over land. However, Chilean ledisia has been strongly criticised by several
experts and indigenous organizations, and so faast not proven to be the best approach for
managing water resources in the region. In facis thgislation has been designed and
implemented without taking into consideration loeald indigenous perspectives about water

and its collective use and management developedghrcenturies.

The water market created in Chile has not beentald@oid water speculation. Applications for
water rights surpass in five times the flow ofsluthern rivers in this country. There are some
indigenous and rural communities that have not [z#ea to obtain water rights, and therefore,

they are forced to pay a rent for using this reseto the water own@t.

Other countries of the region, such as Argentir@divia, Ecuador and Peru have been discussing

new water laws for several years.

An expanded water market in the region will neexfrang institutional capacity to assign rights
over resources, recognizing and safeguarding petest rights and the social and cultural
function of water resources for indigenous andlrcoanmunities, and guaranteeing that the poor
will not be deprived from it. Institutional capacit also necessary to solve conflicts over water.
In the presence of conflicting interests, recogrgzand assigning rights over water can be even

more complicated than finding solutions to landrmk

Forest policies and laws

Indigenous peoples from lowland rainforests arevingdependant on forests for their
livelihoods. Forest products are the basis forrtfugid, shelter and health supplies, as well as for
religious and cultural practices. Unsustainabledopractices can be very damaging for
indigenous peoples, including because of the asaatindirect social impacts, such as

“8 http://www.cepes.org.pe/revista/r-agra63/8-9-aquafs
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construction of roads and land occupation (BiodiitgiStrategy, Bolivia, 2001). The
deforestation rate in Brazil is the highest intbgion, with three million hectares per year. In
the last decades, Brazil has turned into the n@ajmilucer and consumer of tropical timber of the
world, 80% of which is illegal (Sevilla et al, 2004 he deforestation in Brazil is said to largely

affect traditional indigenous lands, directly odirectly.

Several countries of the region have modernizei theest policies and passed new legislation.
Peru, Mexico, Bolivia, Costa Rica, Guatemala, and&; have been adopting technical measures
for sustainable forest management (forest planmmramagement plans, private rights for

logging, and control mechanisms); (Sevilla et 80)4). However, such policies are still new and

countries have just started to implement them, satme difficulties.

Forest policy and legislation have generally beesighed without (or very little) participation of
indigenous peoples, with a few exceptions, sudPeas, where indigenous peoples’
representatives have been participating in theoNatiForest Roundtable and in some
workshops during the preparation of the forestgutations. However, even in the Peruvian
process, the options for indigenous and local conitis to influence the outcomes were very

limited.

Additionally, only a few countries have includedwmunities’ rights and the consideration of
indigenous peoples forest related knowledge (TFRt) their national forest policies, such as

Costa Rica, Ecuador, Panama, Peru, Venezuela axidd/&evilla et al, 2004).

Legislation in the region is mostly focused on &tractivities for the private sector, and
indigenous peoples’ forest activities are limitegstbsistence purposes only, with a complete
lack of recognition of rights for managing nature@gources (Roldan, 2004), with some
exceptions like Bolivia and Peru, where indigenpesples can enter into private agreements to
carry out commercial forest activities in their coomal forests. However, commercial activity
in indigenous lands has not been regulated addguetatrol mechanisms are weak, and there
are no incentives or technical assistance for grbgs communities.
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Additionally, the expansion of exotic plantationscountries like Chile are affecting indigenous
peoples’ lands. Although Chile has an Indigenous Lraforce, it has not been adequately
implemented to avoid these impacts. In effecthia tountry the forest industry is well
developed and generates important revenues faotatry. Nonetheless, the development of
this industry has created problems with Mapucheroanities, because of the expansion of

exotic plantations such as of Pine and Eucalyptus

Some of the main problems are related with the tdaltarity regarding indigenous’ rights over
forests — perhaps with the exception of Colombiaens renewable natural resource in
indigenous territories are the property of indigempeoples, while non-renewable resources
remain the property of the state, but communitegeha preferential right over these resources.
Indigenous mining zones have been established lon@pa. To a certain extent, this has helped
to control mining and forest activities in indigersolands.

Inaccurate official registers of land rights haaeiged overlaps between indigenous lands and
private concessions over forest areas (Sevillg @084). Corruption at the local level and illegal
logging are facilitating the invasion of indigendasds and hindering the implementation of

sustainable forest management.

Few measures have been taken so far to protegirantbte the use of traditional knowledge

and customary practices of indigenous peopledifntanagement and use of forest resources
(Newing, 2004). Progress on the recognition andempntation of these measures are weak and
countries do not yet have provisions consideriaditional forest-related knowledge as a
technical component of sustainable forest manager@esta Rica, Ecuador, Colombia Panama,
Peru, and Venezuela mention TFRK in their natidost plans, but have not developed

specific legislation to incorporate TFRK into for@sanagement plans (Sevilla et al, 2004).

Biodiversity Conservation and Protected Areas
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Increasingly, since the Rio Summit in 1992, Latiméyica and the Caribbean countries have
started to incorporate biodiversity conservatioma apecific topic of the national agenda.
Participation, indigenous rights, and communitydabapproach for biodiversity conservation
have been progressively incorporated into envirartaig@rojects and legislation throughout the
region. With a focus on sustainable developmenstroountries have approved biodiversity
policies, strategies and action plans, incorpogasimme considerations of indigenous and local

communities’ role in biodiversity conservation.

Governments have recognized the importance of \awsity for their development, in terms of
its ecological value, economic potential, social anltural role, and for satisfying the food and
health needs. Some also highlight the importamrt obindigenous and local communities’
traditional knowledge and the correlation betweegltucal and biological diversify, and some
experts argue that traditional knowledge loss & @fithe major threats to biodiversity (Zent and
Zent, 2003).

It has been estimated that about 40% of world naskeased on biological process and
products®. However, national governments are not givingisigfit attention to the potential of
biodiversity and traditional knowledge associatetthwiological resources, and tropical
rainforest are disappearing faster today than éamsyago, as it is the Andean vegetation at even
higher rates (CAN, 2002).

Protected areas are of particular relevance fagembus peoples and local communities, since
approximately 85% of protected areas in the regi@nnhabited by indigenous or local
communities (Sevilla et al, 2004). The overlap aftected areas with traditional territories have
created a conflicting relation with those commusfidue to the limitations imposed by
protected areas over traditional and subsistene afsnatural resources. The lack of recognition

of property rights of communities has generatedmmss towards protected area authorities.

9 See, Biodiversity Strategy of Bolivia, Brazil, Gasica, and Andean Community Strategy.

% Bolivian Biodiversity Strategy, 2001



UNEP/CBD/WGB8J/5/INF/6
Page 62

Some experts think that indigenous peoples have laegely ignored in conservation policies
(Zent and Zent, 2003).

In recent years, approaches to protected aredasdstarchange, more actively incorporating a
human dimension in nature conservation, with pg@ikory mechanisms, comanagement,
community-based approaches, and the recogniticanafrespect for, traditional and subsistence
natural resource uses and practices. Useful exypersan these field can be found in almost all

countries of the region.

In Colombia, for example, the national governmead taken measures to change a long history
of conflict between protected areas and indigermmaslocal communities, adopting participatory
policies for nature conservation, including aniotdtural management approach, with co-
management and participatory planning as its @smponents. There are some pilot
experiences, such as the Sierra Nevada de Santa Mdional park, where indigenous
environmental planning has been adopted as a caenpéor the management of the national
park, the Alto Fragua-Indiwasi National Park — bethed as an indigenous owned and managed
area, and others. However, the role of traditidamawledge in environmental planning of the

areas is still not fully recognized.

In Peru, authorities are making efforts to impletre@eno-management regime for the
management of Communal Reserves (a national cgtefprotected area) by indigenous and
local communities. The comanagement regime for ConahReserves has been recently

approved with the agreement of the organizatiopeesenting the communities involvéd

In spite of the mentioned advances, co-managem@etriences in the region are limited and
there are few specific mechanisms for the recogmioif traditional knowledge in the

conservation and management of protected areamadagement options are mostly the result

51 Annex to the Resolucion de Intendencia N° 019-2A00%ENA-IANP.
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of implementation of specific projects or agreersdat the management of a particular area,

rather than a consequence of the implementati@nnadre general national legislation.

Access laws and regulations to protect traditional knowledge

Following the mandate of the CBD, provisions toulate access to genetic resources and
respect, preserve and maintain traditional knowdedgnovations, and practices have been
enacted or are in draft form in most Latin Americanntries. However, the advances for the
approval and enforcement of this framework aréwgbk, due to the technical and conceptual
difficulties in approaching these issues, and theificant disagreements about fundamental
definitions and matters related with Intellectuebperty Rights (IPR), benefit-sharing, and prior
informed consent. Several experts and indigenoganizations consider that commercial use of
genetic resources constitute biopiracy since th@aategal and policy regimes cannot

adequately ensure prior informed consent.

More advances in this issue can be found in Baliz@uador, Peru, Colombia, and Venezuela,
which in 1996 approved the first regional legislatthat included provisions for access to
genetic resources and traditional knowledge. Thsectelationship between access to genetic
resources and traditional knowledge resulted indd@t 391 of the Andean nations, recognising
the intangible component associated with genesioures and dictating that country members
should develop legal frameworks to protect indigenydocal, and Afro American communities’
traditional knowledge, practices, and innovatidvereover, the Decision establishes that
benefit-sharing agreements should be attachedetadbess contracts. With this Decision,
traditional knowledge was definitely incorporatedte national agenda of the member

countries, provoking arduous debates and discussinrthis topic (Ruiz, 2002).

Based on this decision, Andean countries starteldfioe their national access and traditional
knowledge regimes. The decision was later compléadenith Decision 486 of 2000, which

states that when access to genetic resourcesad badraditional knowledge, “patent may be
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declared null or void if PIC (Prior Informed Cons$eof indigenous and local communities was

not obtained®2

Although Decision 391 technically could be implergshwithout further development of new
national laws for access to genetic resourcesanmaguities in its text, coupled with social
protests, political concerns, and institutionalitations obliged Bolivia, Ecuador, Peru,
Colombia, and Venezuela to develop national lefisigfor its implementatioli. With unequal
advances among its members, countries are stikingion national provisions and, in spite of

all efforts, implementation of Decision 391 in MeenlStates has been limited (Ruiz, 2003).

Bolivia, Costa Rica, Peru, Brazil, Panama, and Yaaka have passed some national provisions
for the protection of traditional knowledge. Bolvias included provisions regarding traditional
knowledge into its legislation on access to gemeource¥, and is working on a traditional

knowledgesui generigegime. Brazil has regulated both issues in agrimt Measure.

Panama and Peru have established special legadwirarks for traditional knowledge, but have
not yet approved their access laws, and Parragime covers only traditional knowledge

related with folklore.

Venezuela and Costa Rica included access anditrzaliknowledge provisions in their
biodiversity laws, with Costa Rica being the firsthe region to regulate the use and protection
of traditional knowledge at the national level B98. In Venezuela, the Ministry of Environment

and Natural Resources established the requirenieointracts for any access to biological

*2 See, unep/cbd/wg-abs/3/2. 2004.
%% Ibid
¥ Decreto Supremo No. 24676, 21 of June 1997.

%5 Law N° 20 of 200®n the special intellectual property regime fodextive rights of indigenous communities, for the

protection of their cultural identities and tradital knowledge.
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resources and associated traditional knowledgeth&h&or research or for commercial
purposes. Some have criticised this interpretaifdDecision 391, because it discourages
research and many issues remain undefined. Famniost of the 20 applications for access to
genetic resources received between 1997 and 2004sia were granted and four of them have
been suspended (Zent and Zent, 2003).

Ecuador, Mexico, and Nicaragua have some geneavaigions for access to genetic resources in
their biodiversity and environmental laws, but hae¢ developed any provision for the
protection and preservation of traditional knowledgrgentina and Ecuador have drafted

legislation for access, which include some provisicelated with traditional knowledge.

In countries like Chile and the majority of the (Daean countries there is no legislation for the
protection and preservation of traditional knowledgd access to genetic resources, and

advances in policies, legislation, or actions ags flubject remain weak.

So far, Peru is probably the only country with anpoehensive framework on traditional
knowledge, as part of its national law osua generigegime for the protection of traditional
knowledge, innovation, and practices of indigendorsal, and Afro Peruvian communitfés
Peru has also two important articles in its Biodsity Law of 1997, recognizing TK as cultural
patrimony, and requiring prior informed consentttog use of traditional knowledge. In
addition, the Industry Law also refers tewa generigegime and to the creation of a register of
TK.

Colombia has been a key player in the developmmhiaproval of the Andean Community
Decision 391, as well as of the need to articulaeitional knowledge within laws on access to
genetic resources (Ruiz, 2004). Colombia has &sognized significant rights of indigenous

and Afro-Latin American communities. It has ondlad most advanced legislations concerning

6| aw 27811 of 2002.



UNEP/CBD/WGB8J/5/INF/6
Page 66

indigenous peoples’ rights. With regard to TK, heetwe Colombia has not yet approvedia

generisregime.

Bolivia is also working on a more comprehensivadiegion for the protection of traditional
knowledge, and indigenous peoples will be consuhtatis regard before the legislation is
approved (Ruiz, 2004).

An interesting case is Brazil, which has passedipianal measures giving protection to genetic
resources and TK while discussions and proposalstdron the table (Interim Measure 2.186,
2001). After the approval of the Interim Measureadlian government will continue working

on the improvement of national regulations regaydjanetic resources and traditional
knowledge, recognizing the interdependence betwesse two subjects. Brazil has also defined
specific measures, with the participation of indiges and local communities, for prior informed
consent of communities for the access to genedicurees and associated TK for scientific
purposes without potential or perspective of conumaéuse (Resolution N° 9, December 2003
and Resolution N°5, June 2003). More recentlyMirastry of Environment has elaborated

rules for the access to genetic resources andiagsberaditional knowledgé

In spite of the efforts mentioned, most countriesxdt have comprehensive legislation to protect
TK, and those who have already approved legislatrerexperiencing difficulties with its
implementation. For instance, Peruvian law haseen fully implemented after more than three

years of having been approved.

In Brazil, experts argue that legislation regardaegess to genetic resources and traditional
knowledge has not been very effective so far. Basons may be that (1) the legislation is not
widely known and not understood by indigenous adllcommunities, (2) there are no
effective sanctions in case of non-compliance, @)dhere is a lack of effective measures to

prevent and punish illegal appropriation of TK adésnational jurisdiction.

57 Seewww.mma.gov.br/port/cgen
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Most legislation and draft norms incorporate simgeovisions, such as registers, benefit-sharing
arrangements (in the form of trust funds), andrmanormed consent requirements. However,
several difficulties remain unsolved, for instamegarding:
» the role of registers and the mechanisms to gueeahtt they don’t turn into instruments
for biopiracy;
» the level of benefit-sharing and the distributioncag the different owners (peoples and
communities) of traditional knowledge;
» who should grant prior informed consent, and tliective and culturally appropriate
procedures for reaching this consent.

These issues are still a matter of debate andibban argued that they can only be defined after
a meaningful and comprehensive consultation presdsas been carried out at the national level
with indigenous and local communities (Tobin andd&nska, 2001). In the meantime, the
absence of comprehensive policies and legal framesafor the protection of this knowledge is
leaving the path open for biopiracy. Indigenousaoigations argue that regulations for access to
genetic resources and traditional knowledgeiisgenerigegimes cannot be separated (Barragan,
2004); some countries, such as Brazil, Bolivia,t&@®&ca, and Peru, are recognizing this
interdependence, and are also taking into congidarthe prior informed consent of indigenous
and local communities before granting access tetyeresources associated with traditional

knowledge.

Indigenous organizations complain also that thegeaaches to protect traditional knowledge
emphasize the commercial application of traditidmdwledge and give little attention to its

application for biodiversity conservation.

The protection and preservation of traditional kfexlge have not been addressed with a holistic
and transectoral approach, and the issue has Hagdly put at the highest level of the national
agenda. Therefore, policymakers from public sectongressional representatives, and judges
have a very little understanding of the implicaiaf this topic and the consequences of not
protecting and preserving traditional knowledge.
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Countries have weak institutions for dealing wrtiditional knowledge and indigenous issues in
general, since most authorities for indigenousiiaf@o not have the necessary technical
expertise or the human and economic resourcesalondin these issues. As a CBD document
stresses, “it is generally recognized that the ldgwreent of national access and benefit-sharing
measures has proven difficult for many countries ua number of factors - lack of technical
expertise, budgetary constraints, weak governmanttares and political support, local social

conflicts and conflicts over ownership of genedésaurces™,

Although some legislation has interesting meastre®ore time is needed to assess their
viability and effectiveness. In effect, there iswhttle practical experience with legislation and

very few contracts for the use of traditional knedde and few bioprospecting applicati6hs.

Full protection of traditional knowledge has impliions for several issues, such as access to
genetic resources, forest and wildlife, land rigirid IPR laws, each of which have their own

piece of legislation. One of the challenges foutatprs in Latin America and the Caribbean is
to ensure that national legislation guaranteesistamy among the different laws relevant for

the protection, preservation, maintenance and isagtie use of traditional knowledge.

%8 UNEP/CBD/WG-ABS/3/2. 2004:20.

% Peru (article 4, Biodiversity Law) and Venezueleti¢le 83, Biodiversity Law). Authorities can rew patents
and other intellectual property rights registeretsimle their countries regarding their genetic veses or traditional
knowledge of communities in order to claim the ifigktion of the benefits arising from their utidiion.

UNEP/CBD/WG-ABS/3/2. 2004.

 Two examples of contractual arrangement for bispesting that helped to shape national legislatimaghe
Know-how License within the International CooperatBiodiversity Group (ICBG) in Peru and Inbio-Merk

agreement in Costa Rica.
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The region has been very active in the discussiegarding the protection of genetic resources
and associated traditional knowledge. With muclhesiasm, Andean countries adopted in 1996
one of the first pieces of legislation for accesgenetic resources and traditional knowledge;
there are important efforts to definsw@a generigegime, such as the Peruvian legislation for the
protection of traditional knowledge, and actionsoine states to tackle this issue, such as the

recent campaign launched by the government of Bi@Zight biopiracy.

However, after more that ten years of the adopticthe CBD, most of the legal frameworks
regarding genetic resources and traditional knogéegte incomplete or lack implementation.
The issue remains unnoticed by most of nationakspand authorities, and the lack of
coordination and cooperation among authoritieslveday and the lack of capacity to deal with

this issue, provoke a feeling of frustration amamjgenous and local communities.

Indigenous peoples argue that in order to fullyspree traditional knowledge, access regimes
should incorporate traditional knowledge provisionshould only be in force after effective
protection to traditional knowledge takes placee ©hgoing discussions at the international
level regarding an ABS international regime reinéthis concern.

I ntellectual Property Rights Laws and Traditional Knowledge

In spite of all efforts and ongoing proposals, llietgtual Property Rights (IPR) have not yet been
transformed to give traditional knowledge the sdevel of protection available for “western”
research innovation and inventi6hsind most countries of the region still do notédhasmplete
legal frameworks to confer protection to IPR aspetttraditional knowledge. In any case, South

American countries seem to have progressed in treses more than the Caribbean countries.

51 UNEP/CBD/WG-ABS/3/2. 2004.
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As it has been pointed out, it is important to guéee that those involved in biotechnology for
food production and pharmaceutical products ardeafibbut, and that they receive a fair and
equitable share of the benefits arising from suwatlvidies (Fresco, 2001). However, existing IPR
regimes are not prepared to recognize and protatitibpnal knowledge, since they do not

incorporate the concept of collective ownership.

South America is one of the more active regionsushing for the discussion on traditional
knowledge within trade agreements (FTAA and WT@)up Brazil and Venezuela, together
with India, Pakistan and Thailand, have presentédeaTRIPS discussions a proposal exploring
“disclosure requirements relating to the origirgehetic resources and any traditional

knowledge used in an invention” and to show evigesfoprior informed consefit.

While there is still an ongoing discussion on wieettnaditional knowledge should be protected
by adapting existing IPR regimes, creatsug generigegimes or only incorporating some
measures into patent applications, some options hligady been incorporated into a few pieces

of national legislation.

Registers have been identified as one of the grahenechanisms to protect and preserve
traditional knowledge, and several countries inrdgion are exploring the creation of registers.
Peru’s collective regime on traditional knowledganama’s law on folklore, and Brazil's

interim measure, have incorporated provisionsrititional knowledge registers.

Nevertheless, registers create some concernsdigeinous organizations, since they have the
potential of placing traditional knowledge in thebic domain and facilitating biopiracy
(Alexander et al, 2003). These concerns are beialyated and options about the confidentiality
of the registers continue to be explored. Otheceams which are still under discussion are those

regarding who will control the registers and hoeythvill become accessible to communities

52 |bid.
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that are often too far from national authoritieBiaes and may not know of the existence,

function or uses of the register.

Other options that are being explored are locakters or databases developed by indigenous
and local communities’ organizations. This opti@s the advantage of the proximity of
communities to the register, which would reinfoticeir sense of ownership and build their trust

in this mechanism.

There are very few examples of IPR laws at theonatior regional level that have incorporated
traditional knowledge considerations into its psiens. One such case is the Peruvian Industrial
Law of 19963 which called for the development ofai generigegime, including a register of

traditional knowledge. Other examples are Decidi®® of the Andean Community Nations.

Some national laws related with biodiversity andess to genetic resources have established
obligations on IPR regarding genetic resourcesh sas Costa Rica, Peru, Venezuela and

Brazil®*

. Decision 486 of the Andean Community on a Comratustrial Property Regime,
2000, the Brazilian Interim Measure and Costa Ricdiversity law 7788 of 1998 refer to the
traditional knowledge or the intangible componessaiated with genetic resources and IPR

obligation$®.

Here again, the challenge for policy makers andleggrs is to link traditional knowledge
legislation, biodiversity, access laws and IPReayst, making sure that authorities coordinate
among themselves. Challengesdgar generigegimes are to be adequately reflected in IPR

national legislation. So far, advances are shatttiarea. Additionally, cultural barriers among

83 Decreto Legislativo 823.
% UNEP/CBD/WG-ABS/3/2. 2004.
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different institutions involved in the protectiohtoaditional knowledge are hard to overcome. It
is necessary that governments strengthen the catogreand coordination between the Patent

Office and national authorities dealing with bicelisity and indigenous issues.

Of particular interest are IPR related with plaatigties and seeds because of the fast growth of

the industry and its potential threats to food sé&gu

Because regulations on IPR related with biodiveisitd agriculture are being determined at the
international level, options at the national leteetegulate IPR with respect to traditional
knowledge depend mostly on decisions taken wittside fora such as WTO and FTAA. In
2001, the Doha Declaration broadened the discu$siorRIPs to “examine the relation
between the TRIPS agreement and the CBD, the piantexf traditional knowledge and
folklore”®®, but so far there have been no significant adv@nce

Specific rights for farmers related with food argtieulture have been absent from international
and national legislation for too long. It is onBcently that a legally binding agreement to
protect plant genetic resources for food and aljuiceihas been developed, and for the first time
an international binding agreement has recogniaeddrs’ rights. The FAO'’s International
Treaty on Plant Genetic Resources for Food andcAljure set the basis for the development of
national legislation regarding the protection afiars’ rights related with plant genetic
resources for food and agriculture. Of particutdeiest are articles 9.1 and 9.2, which as article
8(j) of the CBD, recognize “the enormous contribotthat the local and indigenous
communities and farmers of all regions of the wirddle made and will continue to make for the
conservation and development of plant genetic reesuvhich constitute the basis of food and
agricultural production throughout the worfdf”.

% UNEP/CBD/WG-ABS/3/2. 2004

®7 International Treaty on Plant Genetic Resource§émd and Agriculture. Article 9.1, ftp://ext-

ftp.fao.org/ag/cgrfa/it/ITPGRe.pdf
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Legislation on IPR and traditional knowledge iniagitural biotechnology related areas is still
in its infancy. The most underdeveloped area igfikid is the Caribbean, together with El

Salvador, Guatemala and Honduras in Central Amé&Tidgo et al, 2000).

Thus, in order to fulfil their obligations underetkFrAQ’s Treaty, national governments will have
to take measures to protect farmers’ rights and traitional knowledge, such as benefit-
sharing mechanisms and the right to participatelevant decision-making processes at the
national level. This treaty puts traditional farsiand “modern breeders” at the same level, and
“...provides a basis for the recognition of the odlilee innovation of farmers and indigenous
and local communities on which agriculture is b&%eavhich will have to be translated into
national regulations. From Latin America and theil@zean, only Cuba, El Salvador and Peru
have ratified the FAO's Treaty. In the meantime, Gidps have been planted in several Latin
American countries (mainly Brazil, Argentina, Mexiand Paraguay), without adequate legal

regulation.

As a CBD document has stressed, “Farmers’ riglgarcial to food security in providing an
incentive for the conservation and developmentiaffpgenetic resources that constitute the
basis of food and agricultural production throughtte world. Making Farmers’ Rights a

reality, under the FAO’s Treaty, at the nationakleas well as between nations, will represent a
challenge for the years to come and one of thefmldritasks to be promptly and steadily tackled

in implementing the FAO'’s Treat§{”

IPR raise cost and benefits for indigenous and lomamunities, but economic benefits will
only come when knowledge is associated with a giokd or genetic resource with commercial

value. Expectations might be high about the sleonhtand economic benefits for communities,

%8 1bid.
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and the introduction of IPR aui generigegime will demand that communities find the

necessary technical and legal advice.

Participation, consultation, and prior informed consent

Participation at the policy level has always be#iicdlIt for indigenous and local communities.

At best, implementation of participatory rights Heeen limited to local projects or specific
actions. Nevertheless, indigenous movements invBglEcuador and Mexico have made the
voice of indigenous peoples heard all over the &vahd in some cases they have gained greater
political power. Some examples are the struggkheindigenous peoples in Chiapas for
autonomy and recognition of indigenous rights itiaral legal frameworks, the fight of
indigenous peoples in Ecuador against oil compaaises the Indigenous Peoples March of 1990

in Bolivia.

Building cross-cultural participatory processewith no doubt one of the most difficult and
challenging tasks faced by governments. Particiggimcesses should be an ongoing process,
with different stages, depending on the naturesaade of the project. Each stage presents its
own difficulties and challenges. A participatoryppess for instance could begin with
consultations as a preparatory mechanism, witlaitheto identify the needs and interest of
communities, and also during the project planning ia the monitoring and evaluation stage.
When indigenous and local communities have to guent informed consent, the process
should also require a dialogue among all partiesgss to the relevant information, and
sufficient time to reach informed decisions. Theref informed consent should be sought prior

and throughout a project or program (Laird and Naeh, 2002).

It has to be recognized that, in the last decaoeemments have made efforts to increase the
opportunity for participation of indigenous peopée®l local communities in the definition of
legislation, policies, strategies, and plans relatéh environmental issues. Colombia and
Bolivia have laws on participation since 1993 af84, respectively. Some interesting examples

of indigenous peoples’ participation in decisionking processes are Bolivia, Ecuador, and

/...
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Colombia, where governments have recognized indigeterritories as territorial administrative

entities.

The rights of indigenous peoples to participatdenisions regarding their own development
priorities and natural resource exploitation hagerbrecognized by ILO Convention 169, which
has been approved by 13 Latin American and thebBeain countrie& Article 6 of ILO
Convention 169 establishes that governments mustutioindigenous peoples about every legal
or administrative measure that may affect them,Aidle 15 refers to consultation for natural

resource exploitation in traditional territories.

Colombia has established an Interethnic Nationah@dtee with the task of evaluating national
requirements for the implementation of Article &f)the CBD. To achieve its tasks, the
committee has carried out a first phase of workshopprovide the necessary information to
indigenous and local communities prior to the nEhdse, where communities are expected to

elaborate their own proposals for the protectiotraditional knowledge

Peru has incorporated participation of indigencegbes and local communities in specific
legislation regarding the approval of environmentglact assessment for oil and mining

activities and for the management of protectedsarea

Biodiversity strategies in countries such as Braad Costa Rica have been carried out with the
participation of different stakeholders, includinmgigenous and local communities.
Additionally, in Costa Rica, a consultation procesth indigenous and peasant representatives
was developed during the drafting process for eguis to the Biodiversity Law, in 2002, for
discussing provisions for the protection of tramhtal knowledge. In 2004, the National

0 Between 1990 and 2000, ILO Convention 169 waSedtby Argentina, Bolivia, Brazil, Colombia, Cos®ica,

Dominica, Ecuador, Guatemala, Honduras, Mexicoagay, Peru and Venezuela.
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Commission for the Development of Indigenous Pe(tDI) of Mexico carried out the

“Consultation with Indigenous Peoples about theirelopment needs and aspiratiofis”.

St. Lucia has a national participatory process dag®n a chain of communication flows in both
directions, where governments inform and consulig@enous and local communities about
different issues and the communities express tpeiions, which are taken into consideration

for the preparation of national proposals.

Brazil is another example where some advances wicipation have been identified. For
instance, the Ministry of the Environment has eafrout consultation processes to improve
legislation regarding the protection of traditiokabwledge and the Ministry of Foreign Affairs
has consulted indigenous and local communitiegasgntatives in the preparation of Brazilian
position on traditional knowledge. Moreover, indiges and local communities’ representatives
are members of the Council for the Management ofeBe Resources. One of the outcomes of
these consultations is the Resolution N°9 of theidfier of the Environment regarding prior

informed consent for access to genetic resouraescfentific purposes.

Nonetheless, participatory mechanisms in the regrerstill underdeveloped and do not
adequately reflect the spirit of Convention 169 ansdpite of government’s efforts, participation
remains largely in paper. For instance, in Colombtemmunities have challenged the
consultation regulations because they are notgordance with the spirit of Convention 169 and

do not respect the timeframe necessary to carrfaguand equitable participatory processes.

Most of the participatory processes involving iretigus and local communities have been
carried out without a specific legal framework tkatablish the procedures and conditions for
guaranteeing an inclusive, meaningful, and effecimntercultural participatory process. This
explains the demands of indigenous groups, whoesituat there are still few options to

participate and influence the decisions on isselevant for their life, culture, and environment.

" http://cdi.gob.mx.
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For instance, not all countries incorporated ind@es participation in the elaboration of national
forest plans and biodiversity policies, and thecpoures were inadequate in cases where the
countries did. They usually failed in terms of e&axto information, adequate time to give
informed opinion, or in facilitating participatiand incorporating communities’ opinion and

interesf>.

In several countries where some sort of partiogpahias been carried out for the development of
Biodiversity Strategies, indigenous peoples’ pgéton has been limited or has been
inadequate. In Chile, it has been indicated thdigenous peoples did not participate in the

biodiversity strategy.

Prior informed consent for the use of traditionabwledge has only been recognized formally in
some countries’ legislation such as Costa RicaziBmaeru, Bolivia, and Venezuela, without

being implemented so far.

One of the main points of confusion when implemenparticipatory and consultation processes
is the level to which communities can influencesthprocesses. This is not always clearly
established at the beginning of the process, arsl ofdhe time participation and consultation
take the form of a dialogue without any possibibfychanging the outcomes, and without
sufficient time allocated to communities for preggéon (Tobin et al, 1998).

There are some concerns about the large amoumefind resources involved in participatory
processes with indigenous peoples. In spite okthibere is evidence of the benefits reported by
incorporating indigenous participation from the io@gng of a project or process (Tobin and
Swiderska, 2001). As WIPO (1999) stressed, thewagtto define a system for access to

genetic resources is with the participation of geaious and local communities. Nevertheless,

2 See National Report submitted to the SecretafitteoCBD.
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this participation should be built together withraounities and take into consideration their

own systems for decision-making.

Another concern is regarding indigenous and looatraunities’ capacity to participate in
negotiation processes and achieve fair and eqaitgreements. Negotiation among unequal
parties makes it difficult to reach fair agreemefitsere are very few examples where
indigenous peoples have managed to negotiate wiitess an agreement with interesting
benefits from the use of their traditional knowled@he lack of national legal frameworks has
made negotiations harder, since all aspects have tegotiated in each contract. This increases
the transaction cost. Several examples of contfacthe use of traditional knowledge that have
been negotiated without a legal framework have loe¢inized, due to the doubtful fairness in

the process of reaching prior informed consentthadamount of benefits grantéd

So it is not only required to recognise the righftsommunities to enter and negotiate
agreements for the use of their traditional knowkdnd natural resources. Negotiation among
unequal parties should involve measures to eliraittaise inequalities. Governments are
responsible for setting the legal framework andntteehanisms necessary to guarantee the
fairness and equity of negotiations between comtiasnand research institutions and

companies.

Tobin et al (1998) identified several criteria tmnsultation. These should be: to be carried out
in good faith, timely, inclusive of all sectors aatdthe local level, significant, continuous,
informed, facilitated, reported, respectful of cud, laws, and representative organizations,
equitable, and no coercive. These criteria, togethth a radical change in the culture of
policymakers and public servants, so that theyaetspnd recognize cultural differences and be

3 See http://www.commondreams.ofpr more discussion on contracts for accessnetgeresources and

traditional knowledge see Tobin (2002) Biodivergitpspecting contracts: the search for equitableeagents, in

Laird (ed)Biodiversity and Traditional KnowledgEquitable Partnership in Practic2002.
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prepared to share power for the management an@c@t®n of natural resources, will radically

increase the meaning of participation.

It has been pointed out that no legislation caeflective without mechanisms to enforce and
guarantee compliance, and a transparent justiteraysccessible to all actors. Unfortunately,
access to justice in the region is proportionat@tome and influence, and depends of several
factors such as race and proximity to urban atessk of understanding of legislation and legal
advice, as well as poor education and communicatystems, make it difficult to indigenous
and local communities to have their voice hearcoarts. Access to information is also crucial
for fighting a case in court and participating ggotiation or conflict resolution processes. In

addition, corruption affects the capacity of trilaisito make fair and equitable decisions.

B. IDENTIFICATION OF PROCESSES AT THE LOCAL COMMUNITY
LEVEL THAT MAY THREATEN THE MAINTENANCE, PRESERVATION,
AND APPLICATION OF TRADITIONAL KNOWLEDGE

1. Territorial factors and factors affecting commural lands

Lands and territories are the basis of indigen@aples’ culture and identity. They largely
determine their survival, standard of living, hba#re, and nutrition. The interdependency and
complementarities of its elements are the foundationdigenous peoples’ worldview.
Traditional knowledge is the expression of thik loetween culture and land, and its importance

goes beyond its role in biodiversity conservatiBar¢agan, 2004).

Nevertheless, the nature and importance of indiggrterritories has not been clearly
understood by policymakers and donors, who ingignerely assigning an economic value to
indigenous lands. For indigenous peoples, “teyfita indeed a cultural concept and not a
tradable good (Baranyi et al, 2002). Indigenousppe=oask for the recognition of their
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territories, in order to be able to subsist, tontan their cultures, to exercise their customary

laws, and to keep their traditional lifestyles aliv

Though governments have recognized, demarcateditkba large amount of communities’
lands, it is necessary to incorporate the concefgrotoriality and to guarantee land security,
since most countries still suffer from conflictstla¢ local level, incomplete regulation,
inadequate procedures and laws, and lack of proteof fundamental rights of indigenous and

local communities.

The allocation of rights over land and resourceh@past has shaped the actual situation and
determined the present fate of indigenous teragrAt present, indigenous peoples have to
compete with other holders of land rights, some/lodm have been there long enough to
consider themselves as legitimate owners. They teastuggle with colonists or other dwellers
for the tenure and use of their ancestral landsresurces, as well as with oil and mining
companies having authorizations granted by the sta¢xploit the subsoil resources in

traditional territories.

Additionally, as reported earlier, armed conflictseveral countries (Peru, Mexico, Colombia,
Guatemala, El Salvador, Nicaragua) have been theecaf displacement of many indigenous
communities. In Colombia, over three million of p&o(mostly indigenous and rural people)
have been displaced since 1985; in Peru, abouf60@eople were displaced between 1980 and
2000, and less than 10% have returned to theiinafigettiement$?

In rainforest areas, there is a strong pressurelamd historically claimed by indigenous
peoples. The pressure of colonist and inadequgtgldéion has forced communities to change
their traditional patterns of semi-sedentary sosfialctures, intensifying agriculture and
reducing their traditional activities such as hagtifishing, and harvesting. This is particularly

worrisome since agricultural potential of thosediais poor. Community structures in

™ http://www.acnur.org/
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Amazonian countries has been determined arbitriyilthe state and other external factors, such
as religious and educational institutions. This pesicularly affected indigenous peoples, who

were forced to organize into a sedentary structure.

So far, authorities have not had the capacity forea the laws or defend indigenous lands from
invasions of colonists. They have not been abtpirantee that extractive operations in
indigenous lands do not negatively affect theioteses, culture, and health. Governments have
been ineffective in controlling illegal activitissich as informal gold mining and logging, due to
their limited human and economic resources, westktirtional capacity, corruption at the local

level, and lack of a strong political will to solland claim and conflicts in rural areZs.

In countries where indigenous peoples are a smabmty, and countries where individual
private ownership property over land prevailss iextremely difficult for indigenous peoples to

have their ancestral lands recognized.

Brazil is probably the only country with a stronglzority in charge of indigenous issues,
FUNAI. The Indian Statute of Brazil defines a regifor the protection of indigenous peoples,
by which they are under the trusteeship of theeStdabwever, even FUNAI has limitations and
has not been free of criticism, and invasion dfitranal territories and abuses to indigenous

peoples in Brazil continue to be denounced.

ILO Convention 169 establishes the need to recegfiihe rights of ownership and possession

of the peoples concerned over the lands which tizeljtionally occupy™®

. The majority of
countries in the region have not fully implementieid article, although steps have been taken in

most countries. Further, some countries have gegeral the ILO 169 requirements and have

> For more information on illegal logging see

www.cifor.cgiar.org/publications/pdf_files/reseaftftégt/flegt_livelihoods.pdf

8 Article 14, ILO Convention 169.



UNEP/CBD/WGB8J/5/INF/6
Page 82

incorporated provisions acknowledging the concéjaigenous territories and giving further
autonomy to indigenous peoples. This is the cageoftorial Circumscription in Ecuador,
Territorial Entities in Colombia, Community LandsQ@rigin in Bolivia (Barragan, 2004) and

“Comarcas” in Panama (Roldan, 2004).

Although in most Latin American countries indiges@mommunities have some sort of land
rights, claims do not cease due to insufficierdadtion of land, inefficient titling, problems with
enforcement and legal security over land. In Ecuaslofo of indigenous people have
insufficient land and for 19% their lands have yett been recognized (Encalada et al, 1999).

Recently, several projects funded by the Inter-Acaer Development Bank have concentrated in
land titling. The objectives are to review and nmmodlee demarcation techniques, in order to
make them more accurate and avoid conflicts dlenid overlaps. These projects involve the
modernization of official land registers and prasex$ for granting of titles to indigenous
communities. Nevertheless, funding is limited amdame countries titling programmes have

concentrated mostly in coastal and mountain areas.

Furthermore, titling alone does not guarantee &walrity. Prior to granting private rights over
land and resources, governments need to implenoafiiat resolution mechanisms and

reinforce local capacity to solve land claims tenand use. For instance, although the policy of
Peruvian government is to avoid granting foredttggvithin indigenous lands, concessions have
been offered “by mistake” over indigenous landsating tensions between indigenous

communities and forest authorities.

Additionally, new land regulations implemented e region have not transformed the agrarian
structure for the benefit of farmer communitiest Ewample, processes for land redistribution in
Honduras and Nicaragua seem to be at risk becdse [ack of credits and incentives for
communal and small farmers, turning into a re-catra¢ion of land. In El Salvador, Guatemala
and Honduras, the new Land Banks are not faciligagintry for poor peasants into the market
(Baranyi, 2004).
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In Bolivia, recent measures and constitutionaltsdiave reinforced traditional territorial rights
for indigenous peoples. However, several tradititarads are still illegally occupied by
colonists, and indigenous groups of Bolivia araragkhat such lands be redistributed to
peasants with no land (Baranyi, 2004). AlthoughzBrdaas recognized more than 12% of its
territory as indigenous lands, these continue tmbaded by miners, ranchers and landless
peasants. There are several pending court cagaiil about claims of third parties over

indigenous lands (Roldan, 2004).

In Colombia, experts estimate that since the baggnaf the 1990s, drug dealers have taken
between three to four million hectares of agriaatlands, which is more than the area

redistributed by the government in 35 years of agnareform (Baranyi, 2004).

Protected areas established on communities’ landsearitories have created innumerable
conflicts between communities, national authoritied conservation NGOs. At best, protected
area authorities have allowed indigenous peoplesn@in inside the areas, or use the resources

only for subsistence purposes.

However, recent experiences of co-management atidipatory management options in
countries like Peru, Ecuador, Bolivia, ColombialiB® Argentina, Chile, Panama, Costa Rica,
Nicaragua, Mexico and others are trying to revs situatiod’. However, unsolved land claims
may undermine the success of new approaches tecpedtarea management — something

protected area managers cannot solve alone.

Land security needs to enhance the relation betwagonal policies and local reality, and
should be framed within the complex set of inteted legal, social, and political issues in order
to be effective (Roldan, 2004). National legal feamorks should be accompanied with legal and

political changes, to reinforce the role of local’grnments, enhance coordination among

" See Noejovich et al, 2000; Oviedo, 2003.
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authorities at local level, and implement conftesolution mechanisms, supported by customary

laws and practices (Baranyi et al, 2004).

The struggle over traditional territories is so orant that indigenous communities do not see
any option for protecting and maintaining theiditeonal knowledge and practices without the
preservation of the ancestral territory in whichttparticular knowledge or practice is

developed.

Lack of clear recognition of rights over naturadaarces and autonomy to manage those
resources in their traditional way, are transfogrgnltural patterns associated with the natural
environment. When land rights of indigenous peopkege been recognised, authorities have
been in many cases unable to defend these rigidsalthough there are important advances in
this field, the tenure insecurity makes it diffictd manage natural resource in traditional ways

and preserve related knowledge (Zent and Zent,)2003

Solutions need a deeper understanding and evatuatticultural and historical roots of land
claims and conflicts, together with political welhd cooperation of all parties. Solution of land
claims certainly should involve a negotiation ps;enspired by principles of equity and
justice, favouring those more in need, and takinig consideration the new social conflicts

involved in land and natural resources use and tamaire.

2. Cultural factors

The loss of traditional knowledge involves the lo§sultural biodiversity and the potential

benefits that traditional knowledge could bringhtomankind.

Traditional culture and lifestyles are intimatelykled with territory, language, and spirituality.
All these elements are equally essential for trassion of knowledge, practices, and values
from one generation to the next, and to keep indigse individuals together as a people.
Without the communality, traditional knowledge tshagher risk since it can survive only when
...
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it is transmitted from one generation to anothett the involvement of many individuals and

institutions.

The inextricable relation between cultural and dgatal diversity has been emphasized in
several fora and international documents sucheaB8éhem Declaration, the Kumming Action
Plan, and the Ethics Code of the International &bihmiogy Society (Oviedo, 2002). One of the
principles identified at the 2000 International @uass on Cultural Diversity and Biodiversity
held in Yunnan was “the inextricable relation beswéhe cultural diversity, the language, and
the biodiversity, that emerges from historical tiéth the landscape’®

Some studies show that the majority of the remaipirstine areas of the world are inhabited by
indigenous peoples (Oviedo, 2002). Is not accid¢h& most of national protected areas in
tropical rainforest in Latin America are inhabiteglindigenous peoples. National Parks such as
Manu National Park in Peru, Parima-Tapirapeco Matiéark in Venezuela, and Yasuni

National Park in Ecuador, are home to isolatedgexdous groups.

Indigenous peoples’ cultures have been shapedebgttiracteristics of their natural
environment. Different peoples started to develmirtknowledge and practices related to
natural resources within these characteristicerdier to survive (Smith, 2002). The Mayas
domesticated the maize in Mesoamerica, and ancidtures did the same with potato in Peru.
In the rainforest, indigenous groups have idertiféants for medicine purposes and feeding,

and have developed hunting and fishing technigassrgially attuned with the environment.

Nevertheless, traditional knowledge is not onlyoasgted with biological diversity. It is also
related with a set of beliefs and cultural pattemgh water management, prevention of natural

disasters, forest management, and territorial pren{Perafan, 2004).

8 www.grain.org/biodiversidad_files/biodiv287.pdf.
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Multiple factors are the cause and effect of calterosion, among which, the loss and
degradation of lands, disruption of traditionaldgratterns, changes in traditional mechanisms
for decision-making, and constraints to exercisgamary laws. These elements are being
altered, either because national laws and regakstio not support or reinforce their
maintenance or because foreign influence erodditradl systems. For instance, in the
Caribbean countries, modern techniques for fishiegaltering and displacing traditional

practices, and increasing tourism activities aredtening cultural patterns.

An example of how legislation has contributed ttiwgal erosion is the legal definition of
communities’ structure. “Communities” are not theditional form of organization of

indigenous peoples in the Amazon region, althoagéome cases they may have certain
correspondence with the traditional economic uhéroethnic group. However, most of the
time, communities are the result of the conjuncbbeeveral traditional economic units, creating

a new type of settlement (Smith, 2002).

lllegal mining, drug trafficking, and armed contBdn the Amazon Region are also important
threats to cultural patterns and physical integritindigenous peoples of Brazil, Colombia,
Venezuela, and Peru. All these factors have fomgiggenous peoples from the Amazon Region
to reframe their survival strategy, altering thaiftural patterns, and traditional systems of fores
management, within a new social and environmemtidradetermined by the development

tendencies of the “western” culture (Barragan, 2004

In this sense, a melting pot of new and old tradai practices over natural resources converges
to give birth, in many cases, to unsustainable.uBeslitional knowledge and practices
transmitted over generation are being abandoneauise either there is no ground for its use or
young people do not want to learn from their eldars prefer to work on different activities

such as tourism and mining or migrate to urbansarea

In Guatemala, a study by WIPO pointed out that ating to indigenous peoples from this
country, the balance that indigenous peoples haiatained since pre-Hispanic times, “has

been upset by modern cultural influences and pressto the point that survival of those
...
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traditions and culture is now gravely endangered,taey are concerned that traditional cultures
would ultimately be destroys, before any of theh#ags of that culture have been assimilated
by the foreign cultures” (WIPO, 1999:134).

In Peru and Bolivia, indigenous culture has beéectdd by discrimination patterns. In both
countries, indigenous peasants are reluctant tdifgehemselves as “indigenous”, because of
the pejorative connotation that this term haveinatie past, and they prefer to be identified

only as peasants (Plant and Hvalkof, 2004).

Decades of policies and laws oriented towards endittural patterns have had their effect on
indigenous communities, having destroyed part @lloof their traditional structures. The most
vulnerable to outside influence are young peoptednldren. Traditional hunting, for example,

is being altered since youth do not want to go imgnwith their fathers, or because the fauna has
moved away due to the presence of oil activitiededorestation. As a consequence,

communities have experienced a change in theiitimadl nutritional patterns.

Indigenous peoples’ lifestyles and culture aresufficiently appreciated by national society,
and although they have gained recognition of sé¥enalamental rights, discrimination and
marginalization continue and very few effective swas to protect their culture have been
carried out. For instance, traditional medicine besn largely ignored by health physicians,
affecting traditional knowledge and practices asged with healthcare.

At the community level, the essence of the retentibtraditional knowledge is inter-
generational transmission. The current state afgeges of inter-generational transmission of
knowledge has not been systematically studiedamnelgion, but there is wide evidence that such
processes are under increasing pressure and agesqging continuous erosion. From the
perspective of cultural change, and more in pderche state of retention of traditional

knowledge, four types of situations can be distisiged:

1. Groups with vital traditions and environmentsrig in isolation or relative isolation (e.g.

about 64 groups living in “voluntary isolation” the Amazon, plus others in the same region
/...
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with limited contact with the national society).i$hype is the smallest in terms of number of
peoples and number of populations, but represbatiigher degree of retention of traditional
knowledge — although in some cases they are caesideghly endangered cultures due to the

size of the groups and their fragility includingialefences against diseases.

2. Groups with vital traditions and environmentsng in contact with non-traditional societies
and the outside market. This type is representaddnyy indigenous peoples of the Amazon, and
many other groups in other areas; although theymagergoing cultural change, their cultures
are still vital and their knowledge is still large¢tansmitted and retained, and they have a fair

degree of control of their cultural change. Thigseynaybe the second largest in the region.

3. Groups simultaneously experiencing rapid cultcinange and ecosystem degradation. This is
the case of many indigenous communities in mouraeeas where agricultural systems are in
crisis or severely affected; poverty is a commomoteinator for such groups, and their
traditional knowledge is experiencing rapid losgh8ugh indigenous languages are still spoken,
their transmission to children is increasingly idifftt because of schooling, migration, market
and media influence, and loss of traditional ecoesnil his situation may affect the largest

numbers of indigenous population in the region.

4. Groups (rural or urban) having undergone radiaiilral and ecological change, but wanting

to recover aspects of their ancestral traditiortsrasource management and use. Many groups in
this type have lost their language and particultréyopportunities to transmit it to younger
generations, but there are processes of culturalezy that may help retain part of the

traditional knowledge.

Indigenous communities in each of the four typeg meed different approaches to addressing
the cultural dimension of the loss and the retentibtheir traditional knowledge: from full and
strict protection of territorial boundaries in tfiest group, including the total avoidance of
cultural contact, to radical changes in the scloooficulum and in informal communication
channels to “devolve” elements of traditional knedde in the fourth type. Thus, for preserving

traditional knowledge generally the region needsrabination of approaches ranging from
...
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defensive protection of cultures, to active recapien of eroding knowledge through “modern”
techniques for knowledge transmission. In the cdske first type of groups, the assumption is
that knowledge transmission will continue to happeder traditional ways and models if no
cultural disruption occurs. In the fourth type, #lesumption is that traditional transmission ways
are no longer effective as they cannot compete exthrnally induced cultural processes
(schooling, mass media, interpersonal intercultcoaltact, etc.), and also due to traditional,
cultural institutional contexts disappearing, anatthe only way to retain knowledge is by
making externally induced cultural processes seesit the importance of traditional

knowledge and turning them functional to recuperabf disappearing knowledge.

A similar analysis can be made about non-indigermonsmunities of Latin America and the
Caribbean. Local communities are also experien@pgl cultural change, and although they do
not suffer from the stress of losing languagesjrter-generational transmission of knowledge
is also breaking down in the face of similar fasterschooling, communications, increased
labour mobility and migration, more dynamic integmnal relationships, market and

consumption patterns, etc.

3. Constraints on the exercise of customary laws levant to the management,

conservation, and sustainable use of biological divsity.

Customary laws are essential for indigenous peapidsor many local communities. These sets
of rules, applied in a particular territory andateld with the characteristics of the natural
environment, together with language and territarg, one of the elements that define the identity
of each indigenous people. Customary laws refénéo organization, traditional authorities, and
mechanisms for decision-making, family relatiormsd use patterns, natural resources, and

spirituality, among others.

Without full recognition of autonomy rights for tla@plication of customary laws within their
territories, indigenous peoples would not be ablmaintain these sets of rules. Autonomy is

essential to exercise their customary norms, taddebeir own form of internal government and
/...
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exercise justice (Roldan, 2004). While several toes of the region have recognized in their
constitutions indigenous peoples’ rights to exertigeir customary laws within their lands, the

extent of this right is not always clear and vafresn one country to another.

None of the countries of the region has ongoinggsees for real integration of customary laws
into national legislation. At best, they recognszene sort of autonomy for exercising customary
laws within their territories or lands (Ecuador liB@, Colombia, Chile, Peru, and Panama), to

varying degrees. In fact, the issue has receivegllite attention from policy makers.

However, to incorporate customary laws into natidegislation is not an easy task because of
their nature: they are not written, not codifiedddhey vary among the different ethnic groups
and even among communities. There is an ongoingtdein how to combine these two legal
systems. The challenge for lawyers is how to dategnm which conditions customary laws
would prevail over national laws and vice versaré®gi et al, 2004), and how to connect both
systems in a compatible, but respectful way. éaknowledged that the adoption of legal
measures for the protection of traditional knowkedgeds the informed participation and
approval of indigenous and local communities, drad the procedures for taking such decisions

should be based on their own customary mechanisnaetision-making.

Some researchers have highlighted the importaatafotustomary laws of indigenous peoples
regarding the protection and preservation of trad# knowledge, particularly for seeking prior
informed consent and for benefit-sharing arrangdsjeacognising at the same time the
limitations of exercising customary laws outsiddigenous peoples’ and local communities’
lands and its reduced effectiveness in protectiadjtional knowledge (Tobin, 2004). In several
countries of the region, the use of customary hawtisin traditional lands has been recognized in
their constitutions and in ILO Convention 169; haee this recognition has not been fully

translated into practice in most of the countriethe region.

Customary laws have difficulties in adapting taharging environment and market economies.
They are applicable to the local reality, withie ttontext of a particular cultural setting. Market

rules are alien to most of the indigenous cultuaesl, therefore customary laws do not always
...
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have answers to the situations posed by trade anlésnechanisms. Market rules can create
dramatic variations to the norms that govern thg iwavhich indigenous peoples manage and

protect their traditional knowledge (Barragan, 2004

There are some efforts to enhance the role of mestplaws in the protection of traditional
knowledge and practices. One such example is thjeqir‘Protecting Community Rights over
Traditional Knowledge: Implications of Customarywkand practices” undertaken in Peru,
Panama, India, Kenya and China with the involvenoémtED and institutions like Andes
(Peru), Dobbo-Yala Foundation (Panama), and Unityen§ Panama. The intention of this
project is to introduce the concept of CollectiviedBiltural Heritagé€’, and based on indigenous
peoples’ customary laws, develop protocols forghaection of traditional knowledge and
guidelines for prior informed consent. Strengthgrnaditional governance and cultural values
will support the maintenance of traditional knowdedsystems; “research on customary laws is
being used to guide the development of an interroanity agreement for benefit-sharing linked
to the International Potato Centre repatriatioreagent with the Potato Park” (IIED et al,
2005). This project has identified the lack of rgaition of traditional authorities and
introduction of “western” legal systems as the ntanmeats to customary law.

In Colombia, indigenous jurisdiction is recogniZeside their territories. Jurisprudence of the
Constitutional Court has defined a system for cating customary laws with national justice,
based on the principles of minimum intervention &nldautonomy. However, it is necessary to
link customary norms and administrative procedusiad, define coordination mechanisms
between indigenous and national authorities su¢heaMlinistries of Environment and Defence.
There are also some efforts to articulate tradaionanagement systems for protected areas with
national legislation, but is not clear which rolewd include traditional knowledge.

" The definition of Collective Biocultural Heritagesed in this project is: “knowledge, innovationsl gmactices of
indigenous peoples and local communities whichoéten held collectively and inextricably linked traditional
resources and territories, including the diversitgenes, varieties, species and ecosystems, @lugtod spiritual

values, and customary laws shaped within the secidegical context of communities” (IIED et al, )0
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4. Economic factors

As mentioned in previous sections, economic faatarsalter the rules that govern customary
laws regarding the protection and use of tradifitnawledge. Using again the typology of
indigenous groups described earlier in this tdwdre is on the one hand the case of the
traditional economies of hunter-gathering societiesed on the traditional use of a particular
territory, and traditional patterns of distributiohproduction and labour. Such traditional
economies are not based on commodity or merchapdskeiction, and they privilege
reciprocity and redistribution. Consumption of geasl mainly for subsistence and accumulation
is usually not allowed. Social structure determila®ur allocation and the rules for the use of
resources and their distribution. Land does natrigeto anyone and is the sustenance of their
culture, livelihood, and of religious practices.€lihsocial structure is based on family relations
and solidarity (Perafan, 2000). Humans and natteelasely related in a unique system, where

men have developed a particular relation with thieiral and supernatural worlds (Smith, 2002).

However, few traditional economies of this kind sisbtoday; in Latin America, they are
practically only restricted to isolated indigen@wsups in the Amazon and very few other
indigenous groups. This traditional economic mas&ms to be indeed retreating and giving
way to indigenous and rural economies increasihigked to the market. Indeed, nowadays
most indigenous economies are the result of a maxatitraditional economies and market
economy, and this is altering the equilibrium betwenvironment and social structures
(Perafan, 2000). Many indigenous communities inrLAtmerica and the Caribbean are now

fully dependent economically from the market.

Market-oriented processes have important implicetiat the local level and erode traditional

economies. The integration of traditional commusitinto the market is going on without

mechanisms to facilitate their entry in ways thaindt threaten their traditions. Trade processes

have created neither motivation for conservationaitiral resources, nor dis-incentives for

unsustainable practices. Some studies have shownraditional societies have deteriorated in
...
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Peru and Colombia, where indigenous peoples aigmtheir traditional rituals in hunting
activities, resulting in overexploitation of certapecies highly appreciated in the market
(Smith, 2002).

Failure to incorporate economic incentives andnesa assistance to indigenous and farmer
communities for agriculture and forest-related\aiéis has resulted in impoverishment of
communities, degradation of lands, unfair agreemtmttrading forest products, and corruption.
Although there are several projects related witid latling and demarcation, it is considered
urgent to start solving conflicts over land tenangl providing motivation to the communities for
sustaining traditional management, with a strateggactivate indigenous economy (Baranyi,
2004).

Various studies have identified a correlation ampaogerty, inequalities, and environmental
degradation. Some analysts argue that inequailitiesd tenure force peasants to intensify their
agricultural activities, reducing crops cycle aedulting in soil degradation. This also reduces

productivity and family income (Baranyi et al, 2004

Poverty, lack of employment, and introduction ofvrtechnologies reduce in some cases the
opportunities for young people to remain in th@menunities and learn traditional knowledge

and practices from their elders.

Market expansion is accelerating depopulation ddlrareas, particularly in areas less rich in
natural resources and more distant from the markéis process is exacerbated by the demand
for labour force for agriculture in lands that amere favourable to agricultural intensification
and closer to the markets. Some argue that thisposg a risk for the variety of crops cultivated
by farmers in distant areas, and that farmersrefilace these crops with more profitable ones
(Koohafkan, 1996).

New rules related to intellectual property rigtds lhiotechnology development have the
potential to alter traditional systems by givingeemic, monetary value to knowledge and

practices that were not tradable before, suchaaétitvnal knowledge of medicinal plants. IPRs
/...
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impose restrictions on traditional practices favdgroduction, by which the subsistence and
spiritual value of some crops might be altered. @umities that are entering into market
economies may get disrupted in their value systmesto the new values and rules governing
their economic life. On the other hand, some comtimshave managed to unroll in both
systems at the same time, using their traditiooahemy for their subsistence activities and the
market economy for trading their products in thealanarkets (Smith, 2002); this is the case, for
example, of the Shuar people of the Amazon, whotjgecattle ranching as primary market-
oriented activity, but still rely on hunting andtlgering in the forest for an important part of thei
subsistence and diet. Studying the conditions antbfs for successful combination of such
different systems may be useful to provide lessomktools to communities exposed to

economic changes of that type.

As stated in CBD Decision VII/16 on Article 8 (jh@related provisions, development that
involves changes in the traditional practices @ard production or implies the introduction into
the market of certain crop or medicinal plant, ganerate a pressure to restructure the
traditional land use pattern, and may lead to ®pgapriation of communities’ lands, as well as
pressures on the sustainable use of biologicalsliyein order to respond to the demands of the

market.

5. Social factors

Social factors altering traditional lifestyles analditional knowledge and practices are the result
of development policies, forced integration intdio@al structures, cultural contact, influence of
the mass media, and some dynamics internal toaimentinities. Development projects such as
oil and mining, agricultural expansion, construestaf dams and tourism incorporate new groups
of actors in rural areas, which transform rurali@odynamics and bring new values and
behaviour. Additionally, migratory processes affiachily structures, due to the migration of
young people (in some communities mostly men, lneotommunities mostly women) to urban
areas and other countries in search of educabbs, pnd better quality of life. Migration affects

the role of women and elders in the family, an@mfboses a threat to intergenerational
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transmission of traditional knowledge; there i®ofspecialization of knowledge, e.g. women
may possess knowledge about agriculture and etdengdicine, and changes due to migration

may break the communication channels with youngeecations or gender groups.

The impacts over traditional lifestyles particwaafffect women’s role in the management of
natural resources, health care, and transmissi@nafledge and practices (Peredo Beltran,
2004). For instance, in the Andean region, womey plkey role in the conservation of seeds
(Aguilar and Blanco, 2004).

Rural population is not only decreasing at an ace&td pace, but indigenous and local
communities are also replacing their traditiondivattes with others that are more lucrative,
such as intensive agriculture, or go to work ine@siand in the tourism sector. This also imposes

changes in family relations, altering traditioretbdur distribution among family members.

Family structure is strongly related with food puation, where men and women have specific
roles. However, national gender policies relatetth watural resources, e.g. participation of
women in development or policy-making processeswagak and there are few regulations in

force to solve gender-based inequalities.

Seasonal migration in Peru is one of the causéaaify fragmentation. In Guatemala, migration
also affects family unity, with about 40,000 disqdd families in this country. The consequences
of poverty, exclusion, discrimination, armed cortBi and lack of access to services are among

the most damaging factors affecting young indigerand childref?.

In addition, extractive activities such as oil anohing have multiple social impacts over

indigenous and local communities that are not plgm®nsidered in the environmental impact

8 UNICEF, Fundacion Rigoberta Menchu and Flacso BougD01) Encuentro Sub-regional sobre nifiez yrjuwve indigenas.

Memoria del Evento.
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assessment. For instance, in the mining sectodeh®nd for local work force results in
changes in family relations. On the other handjritreduction of outside workforce into the
area alters the local social dynamics and introslmesv cultural patters and illnesses, and results

in variations in nutritional patterns and traditdeconomies.

6. Lack of capacity to manage contemporary threatt biological diversity

Traditionally, indigenous peoples have had litiléo negative impact on their natural
environment. However, recent studies show thatiththianging, as the communities are losing

their cultural patterns and moving away from theaditional lifestyle.

Development projects (road construction, natursbuece exploitation, growth of urban areas,
and tourism) result in diminishing agricultural ¢grsoil degradation, and deforestation, among
others. Indigenous peoples and local communit&s @ntribute to negatively alter the natural
environment resulting from the over-exploitationtleéir lands and natural forests and the
intensification of agriculture in order to increagep production. Changes in cultural patterns,
insufficient amount of land, poverty, increase @frket demand on natural resources, pressure
over their lands by colonists and private entrepues, are all elements to be considered when
analysing the causes of the loss of biodiversitytigenous territories and of the associated

traditional knowledge and practices.

Today, globalization and trade liberalization aeaerating changes that also affect local
practices and institutions, creating new formsrafartainty and vulnerability. Increases and
variations in demand for natural resources adddagenous and local communities’ own
demand of resources to meet their needs, as wideadraditional and subsistence practices.
Local and non-local management systems often qvevith each other, creating ambiguity and
uncertainty (Mehta et al, 2002), altering tradiibpractices and provoking changes in cultural

patterns associated with the use of natural ressurc
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Indigenous peoples’ new practices have been idedtii some studies as one of the threats to
forest conservation in countries such as Boliviaydtlor, and Peru, although with less intensity
than colonists and logging companies (Sevilla €2@04). For instance, the introduction of
shotguns has increased the capability of communitiexploit game resources beyond their
regenerative capacity, questioning the capabifitpdigenous peoples in Venezuela to preserve
biodiversity (Zent and Zent, 2003). It has beerortgnl also that in countries like Ecuador, Peru
and Bolivia, indigenous people are the main supplé timber to illegal traders, rapidly

depleting forest areas’ valuable timber species.

Increases in the use of natural resources andyseesser land, as well as activities resulting
from the application of new technologies pose dlehge to traditional practices. Fragmentation
of land has been recognized as one of the causbsfliversity degradation, since this
fragmentation alters or stops rotational practiedsch are at the root of traditional
management, and transforms the nomadic or transttumagure of indigenous communities. The
transformation of indigenous populations into sédgncommunities and the increase of
population in certain areas increase environmempécts, such as depletion of wildlife and
fragmentation of forests (Zen and Zent, 2003).

The survival of traditional systems depends orethiéty of the people to adapt themselves to
environmental and social changes (De Castro e0aR). Markets create new needs for
indigenous peoples to exploit forest for commerpiaposes, altering their traditional practices,

and creating a contradiction between traditionatesys and commercial exploitation.

Some analysts have pointed out that if the pachange is faster than the capacity of
indigenous peoples to respond and adapt theitimadl management systems to those changes,

traditional systems could be irreversibly underrdifiee Castro et al, 2002).

7. Impact of HIV-AIDS and health policies on the mantenance of traditional

knowledge systems
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Studies about HIV epidemics affecting indigenouguations in the region mainly refer to those
living in urban areas, and there is very little aodttered information about HIV incidence in
indigenous and local communities in rural areasdibeless, HIV is a major problem in the
Caribbean countries. This region is the second @ifestted region in the world, with HIV being
the leading cause of death among adults (between Hgto 44) and with higher incidence of the
infection in Haiti and Jamaica. In countries wiigthdependence on tourism, incidence of the
infection is also high, such as in Barbados, Bemmimbminican Republic, Jamaica, and
Trinidad and Tobadd.

Other type of threats such as malaria, dengueecdohnd other ilinesses, resulting from the
incursion of foreigners into indigenous and loaainenunities’ lands, have been analysed in
depth by many researchers, as it has been theiveegéfect of “western” medicine in the

maintenance and use of traditional medicine.

Ethnic discrimination is one of the causes of iradiges in health care for indigenous and local
communities (Peredo Beltran, 2004). In the lastugnthere has been a resurgence of several
illnesses among indigenous populations, such asc¢ulosis, hepatitis B, and cholera. For
instance, in Venezuela, half of Yanomamis livinghie Amazon Region have been infected with
hepatitis B, which is the third major cause of rabity, after under-nourishment, and malaria
(Peredo Beltran, 2004).

A report on Mexico shows that infectious diseasganutrition and other ilinesses related with
poverty and underdevelopment are the major heatthl@ms for indigenous people in that
country. There has been very little effort in Mexto develop health programmes specifically

for indigenous peoples. So far, government hasddib adapt health systems to indigenous
needs by not taking into consideration their calteharacteristics (Paqueo and Gonzalez, 2004).

In Colombia, under-nourishment affects indigenoeiggbe that have modified their natural

8 AIDS epidemic update: December 2004. UNAIDS/WHO
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environment and lost their traditional source @&dieg. On the other hand, indigenous peoples

who are relatively isolated have better levelsudfition (Sanchez and Arango, 2001).

Over the years, different governments have dedalt iwdigenous and local communities’ health
problems from a purely “western” perspective, iadtef introducing “western” medicine as a
complement to traditional medicine. It is only rette that tendencies have started to change,
and some governments are introducing different@ggres, such as implementing projects that
incorporate traditional medicine into national liegdolicies. For example, Nicaragua has an
intercultural health commission that promotes ttadal medicine; Bolivia has an intercultural
communal Health Pilot Programme, and there is f0eodf traditional medicine within its

Ministry of Health.

In Ecuador, there are some efforts to provide iedays peoples with health services that

combine modern and traditional medicine (Hall aatfiRos, 2005).

Several studies have identified the impositionwéStern” medicine and its ideas about illness
and cure as one of the causes of poor healthcanedigenous people; this has resulted in the
progressive disappearance of traditional media@ffecting, among others, the role of women in
societies where they are in charge of health earéhe Mapuche people of Chile (Peredo
Beltran, 2004).

Intellectual property rights do not support the mamnance of traditional medicine, and rather
encourage unauthorized uses of traditional knovdetigthe pharmacological sector, a
significant number of patents based on geneticuress associated with traditional knowledge
have been and continue to be granted without retogrof the contribution of local

communities and indigenous peoples (Peredo Beld@®y; De la Cruz, 2004).

In most countries of the region, traditional mewlcis tolerated, but not formally recognized.
Specific health programmes for indigenous peoplestll uncommon and they do not go
beyond 10 or 20 years back, and few of these pnogies have been evaluated. Nevertheless, if

more studies were done, they might demonstrateftbetiveness of such initiatives in
/...
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improving the health condition of this populatid#efl and Patrinos, 2005). In order to improve
health services for indigenous peoples, healthidess should receive special training to treat
indigenous populations, including sensitization Ergjuage training when necessary (Hall and
Patrinos, 2005).

8. Impact of organized religions on traditional knavledge and practices

It has been stressed that evangelisation havedrekstill is an important cause of the loss of
traditional knowledge and practices. Religious gobave been one of the vehicles of forced
assimilation of indigenous populations since theogaan conquest and still today (Alywin,
2002), and they have also brought in new diseasesural areas inhabited by indigenous
groups (Smith, 2002).

Measures to stop the impacts of religious groupsdigenous peoples have been scattered and
weak; on the contrary, religious institutions, stey with the Catholic church and ending with
modern US-originated sects, have generally enjopeth support from governments and
dominant elites. For instance, the Peruvian lawndive communities of 1974 has an article that
prohibits religious proselytism in indigenous lankst specific provisions to guarantee its

enforcement were never developed.

After several centuries of religious impositiontesf violent, by the Catholic church, followed by
evangelicalism and many sects, indigenous peojles largely embraced Catholicism and other
religions, and therefore the likelihood of a revighoriginal indigenous spirituality is very

small. This poses a challenge for the definitiomafasures to avoid further impacts of religion
over traditional cultures. Some experts considar iths still possible to take measures to

restore, at least in part, indigenous spirituakiyd build a respectful coexistence with foreign
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religions, and also take measures to prevent esladigenous groups from being forced to

replace their spiritual believes with “western’igedns™.

CONCLUSIONS

This document of the Second Phase ofGbenposite Report on the Status and Trends
Regarding the Knowledge, Innovations and Practafdsdigenous and Local Communities
Relevant to the Conservation and Sustainable Ug&aafiversityconfirms findings from the

first phase and the conclusions from previous stjdn the sense that traditional biodiversity-
related knowledge in Latin America and the Carilobigebeing rapidly lost, and that major
efforts are needed for “halting the loss of andoemaging the retention and use of knowledge”,
as required by CBD Decision VII/16.

From a cognitive perspective, there are two comninprocesses determining the loss of
traditional knowledge: a process affecting indiatiufrom indigenous and local communities
who drop elements of their own knowledge (as &netwledge loss or as a replacement with
foreign elements of knowledge) and stop using thretheir daily lives; and a process affecting
the family and the community environments, wheividuals of parent and gran-parent
generations are no longer transmitting the knowde@g elements of it) to the younger
generations. As already discussed by many researahd indigenous and community persons
themselves, both processes (the individual's reterdf knowledge and its transmission) are
more drastically affected when the traditional kiexge is not registered or written, and

therefore is only dependent on memory and oraktrassion.

Looking at the problems of traditional knowledgevseal in the long term, the essence of the
retention of traditional knowledge is inter-genamaal transmission; the second major issue is

8 |ndigenous peoples living in voluntary isolationthe Amazon and Chaco in South America continugeto

harassed by religious sects who want to force timaortheir religions.
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the adaptation of traditional knowledge to socioremmic and cultural change, particularly in
terms of maintenance of its functionality, and titeglynamic connection with practices. As a
rule, people do not make the effort of keeping kiealge which is dysfunctional to their needs
or which is not perceived as useful for future gatiens; traditional knowledge therefore is kept

alive in as much as it is functional to the neefdde individuals and the group.

The current state of processes of inter-generdttaarasmission of knowledge has not been
systematically studied in Latin America and theilllagan, but there is ample evidence that such
processes are under increasing pressure and agexqng continuous erosion. Oral cultures
are more at risk, in the sense of the fragilityhair transmission processes, where a mere
alteration in the relationship between mother asapthter, for example, can have lasting or
definitive effects on the viability of the knowleelgeceived by the daughter; but on the other
hand, oral cultures in the region are generallyemsolated from the sources of erosion of
knowledge — schooling, mass media, interpersonabed with other cultures, markets. At equal
level of vitality of transmission mechanisms withite community, the closer its relationship
with such factors, the faster the knowledge losZent demonstrated in his studies with the Para
in Venezuela (Zent, 2001); at equal levels of galtaontact, the weaker the transmission
mechanisms within the communities, the faster tieetedge loss, as evidenced in the case of
indigenous communities with active contact with tleeninant society but lacking tools to

restore knowledge transmission, such as inter-@lleducation. Clearly the worst situation in
terms of knowledge loss is that of indigenous comitres with active cultural contact with

dominant cultures, and lacking such transmissioochaeisms.

This discussion about the range of rates of knogdddss and the functionality of the
mechanisms for the transmission of traditional kiealge suggests the analytical usefulness of a

typology of indigenous groups based on the degirealtural change (Oviedo and Maffi, 2000):

1. Groups with vital traditions and environmentsrig in isolation or relative isolation (e.g.
about 64 groups living in “voluntary isolation” the Amazon, plus others in the same region
with limited contact with the national society).i$hype is the smallest in terms of number of

peoples and number of populations, but represbatiigher degree of retention of traditional
...
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knowledge — although in some cases they are caesideghly endangered cultures due to the

size of the groups and their fragility includingialefences against diseases.

2. Groups with vital traditions and environmentsng in contact with non-traditional societies
and the outside market. This type is representaddnyy indigenous peoples of the Amazon, and
many other groups mostly in forest areas; althabgly are undergoing cultural change, their
cultures are still vital and their knowledge idl $sirgely transmitted and retained, and they have

a fair degree of control of their cultural changhbis type maybe the second largest in the region.

3. Groups simultaneously experiencing rapid cultchange and ecosystem degradation. This is
the case of many indigenous communities in mouraeeas where agricultural systems are in
crisis or severely affected; poverty is a commomnoskeinator for such groups, and their
traditional knowledge is experiencing rapid loskhdugh indigenous languages are still spoken,
their transmission to children is increasingly idifft because of schooling, migration, market
and media influence, and loss of traditional ecoesn his situation may affect the largest

numbers of indigenous population in the region.

4. Groups (rural or urban) having undergone radiodlral and ecological change, but wanting

to recover aspects of their ancestral traditiortsrasource management and use. Many groups in
this type have lost their language and particultiréyopportunities to transmit it to younger
generations, but there are processes of cultural/ezy that may help retain part of the

traditional knowledge. This type includes signifitaumbers of indigenous people having

migrated to cities.

Indigenous communities in each of the four typey meed different approaches to addressing
the cultural dimension of the loss and the retentibtheir traditional knowledge: from full and
strict protection of territorial boundaries in tfiest group, including the total avoidance of
cultural contact, to radical changes in the scloooticulum and in informal communication
channels to “devolve” elements of traditional knedde in the fourth type. In the case of the
first type, the assumption is that knowledge trassimn will continue to happen under

traditional ways and models if no cultural disroptioccurs. In the fourth type, the assumption is
/...
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that traditional transmission is no longer effegtas it cannot compete with externally induced
cultural processes (schooling, mass media, integpait intercultural contact, etc.), and also due
to disappearing traditional, cultural institutiomaintexts, and that the only way to retain
knowledge is by making externally induced cultymadcesses sensitive to the importance of
traditional knowledge and turning them functiorathie recuperation of disappearing

knowledge.

Thus, for preserving traditional knowledge gengrtiie region needs a combination of
approaches ranging from defensive protection diices wanting to avoid cultural contact, to
active recuperation of eroding knowledge througlodern” techniques for knowledge

transmission.

A similar analysis can be made about non-indigermoasmunities of Latin America and the
Caribbean. Local communities are also experien@pgl cultural change, and although they do
not suffer from the stress of losing languagesjnter-generational transmission of knowledge
is also breaking down in the face of similar fasterschooling, communications, increased
labour mobility and migration, more dynamic interqmnal relationships, market and
consumption patterns, etc. There are few non-imdige communities in the region with a
strong, distinct cultural identity; those remaingrg almost exclusively of African descent, such
as the cases of the Maroons of Suriname, the @asfof Central America, some communities
in the Atlantic coast of Central America, and samehe Pacific coast of South America’s
tropical forest of Colombia and Ecuador. Many af¢d communities may correspond to type 2
in this typology, and maintenance of their knowledgay need the same kind of responses. For
the rest of local communities, however, the respsngould have to concentrate on channelling
cultural change through active management of eateurtural processes, as suggested for

groups of type 4.

Generally speaking, preservation of traditionalwlealge has to be addressed through two
complementary approaches: management of cultunakpses, primarily inter-generational
transmission, and management of the major driviecsiltural change.
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It has been stated that knowledge retention isdbelt of the social effort to keep alive an
intellectual element that is vital for the mateaald cultural reproduction and survival of a
group, and that therefore knowledge retention depéargely on the functionality of such
knowledge. Now, functionality is, in the case afigenous and local communities, mostly
determined by factors external to them, not a teduheir own choice. They are de facto
immersed in a larger society, with much more poavet capacity to drive their lives than

themselves.

This report has looked primarily at such drivers] &as concluded that the essence of the
cultural change that leads to the loss and erasfisraditional knowledge lies on the social
structures and processes at the national leveinftigenous peoples, the fundamental links with
their traditional territories is at the basis o timaintenance of their cultures and their
knowledge, as they are basically “ecosystem pebfdasse Dassman’s terminology. For local
communities, land tenure security is also the astoee of their lifestyles, although their

cultural patterns are closer to socio-economic risooi@sed on individual property of the land.

It is difficult to predict to what extent nationddivers of cultural change and loss of traditional
knowledge can be redirected, so as to ensurehtbgpthiave less or no negative impacts on the
retention of traditional knowledge. But at leastnsoof the drivers seem feasible to handle, if the

political will exists.

The second set of responses correspond to spacifans and tools directed at enhancing the
capacity of communities themselves to manage tveir cultural change and their own
processes of knowledge retention, transmissiorchadge. Although this report examines some
of such processes, it does not pretend to givedendtcount of them, but rather to highlight

experiences that provide useful lessons.
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A. National Processes that May Threaten the Maintesnce, Preservation, and

Application of Traditional Knowledge

Demographic factors

The principal causes of demographic changes retategaligenous and local communities are
the result of the transformation of their naturavieonment, migratory processes, cultural
erosion, poverty, and armed conflicts. Inflows efwsocial groups in rural areas affect the
culture and the environment of the inhabiting imshgus and local communities, bringing often
unsustainable practices and a different percegtiaievelopment. On a localized basis, in some
countries like El Salvador, the limited availalyjilaf land compared to the population size results
in high population density, which affects the ligioonditions, creates additional environmental
stress and provokes in turn migration and changdblestructure of age and gender groups.

National development policies/programmes

Assimilation, integrationist, and paternalist paguntil the 1980s affected indigenous peoples’
traditional systems, mostly through agrarian reand land policies. There is a poor
understanding of the impacts of development a@wibn traditional knowledge and practices.
In recent years, market oriented economic polibesg intensified the negative impacts on the
local environment of indigenous and local commusi@énd their traditional agricultural

practices.

Environment is still not a priority when dealingtivdifficult development decisions, and
cultural factors are almost absent in the decisi@king process. There is very little research on
the impact of extractive industry activities onditeonal knowledge and practices of indigenous
and local communities. Many in the indigenous awél community policy networks claim that
transformation needs to happen in policymakingnibggrating all the different factors that
account for sustainable development with equity stnehgthening the value of participatory

mechanisms.
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Impact of poverty on traditional knowledge

Indigenous peoples and local communities are tloegsd and most marginalized group in Latin
America and the Caribbean. Systematic inequalitytinges to affect indigenous and local
communities, resulting in lower life expectancygher mortality rate (particularly of maternal -
infant mortality), poverty, and under-nourishment.

Poverty threats the maintenance and preservatitadifional knowledge in various ways,
affecting the traditional economy, inducing streeatural systems, altering family structures
through migration.

Indigenous peoples’ culture, spiritual values, traditional knowledge are undervalued by

“western” society, in spite of their contributiomsthe health, food and cosmetic sectors.

Considering that indigenous and local communitegsethd directly on natural resources for their
health and food needs, the preservation and mantenof their traditional knowledge and
practices have an important role to play in th&eation of poverty and in achieving sustainable

development with equity.

Education, training and employment policies and prgrammes
Education programmes have been one of the prinegdatles for the assimilation and

integration of indigenous peoples into “westernltare.

New tendencies towards a multicultural approachehbggun to be implemented in several
countries of the region, but there is very littleformation about the efficacy of these

programmes and their effects have scarcely felbib@yrimary education.

There are still very few qualified indigenous pss®nals to support the implementation of
multicultural bilingual education and, in most ctigs, the programmes have not received

sufficient attention of the governments.
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There are no specific employment policies or cosrsition for traditional knowledge and
practices in national labour legislation, veryldittesearch has been done on the role of labour

policies for strengthening traditional knowledgsteyns and culture.

National modernization programmes that include thedevelopment, transfer, and
adaptation of new technologies

There is insufficient evaluation of cultural impscif extractive industries. Although policies
have evolved on the recognition of the valuesaditronal forest-related knowledge, its
application in sustainable forest managementlisvstly limited outside community forestry.

Cultural and economic impacts of bioprospectingreneproperly contemplated in the
legislation, such as the disruption of culturak@ats, the absence of motivation to support and
preserve traditional knowledge, and the potenmtigdacts of intellectual property regimes on the

retention of traditional knowledge.

New technologies applied in modern agriculture haygacted indigenous and local

communities and their natural environment, suctieaggadation of soil, ground, and water,

forced migration, temporary agricultural work withfair conditions (for women, in particular),

the interruption of traditional agricultural systenand loss of agricultural biodiversity and
traditional practices. On the other hand, poor &asihave neither access to the new technologies

nor adequate infrastructure to gain access to Hr&ets.

Latin America and the Caribbean countries have nsagieficant progress in developing legal
and institutional frameworks for biosafety, partanly under the CBD Biosafety Protocol, but
their technical and scientific capacity to identfiyd avoid the impacts of new biotechnologies is
still very limited. The norms on biosafety adopiedhe region do not incorporate generally
considerations related to cultural impacts. In gehé¢he region lacks effective measures to

protect farmer’s rights and precautionary meastmegenetically modified seeds.

It is argued that the main threats of agricultiniatechnology to traditional agriculture and

biodiversity are genetic erosion, privatisatioriwihg organisms through patents and limitations
...
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for the local and traditional exchanges of seedksli@ng material among communities, all of
which could impact on the conservation and usegdtaltural biodiversity. However, this needs

more research and there is not sufficient evidémicdrawing firm conclusions.

Trade related policies

Trade policies in the region have generally noetainto consideration the interests and needs of
indigenous and local communities. This is validdoand multi-national trade agreements, some
of which are said to impose a new ideological, legad political framework that will determine
the relations between the transnational capital States, and the Latin-American peoples.

The complexity of the trade policies and agreemerakes it difficult for indigenous and local
communities to understand all their implicationgjatr can go from unfair competition with
subsidized agricultural products from developedntoes, intensification of natural resources
exploitation, intellectual property rights over pis, to the loss of indigenous crops and
biodiversity resulting from the intensification africulture and development of infrastructure in

rural areas.

Agrarian reforms and new land regimes

Generally, land security for indigenous peoples amdl communities has increased since the
start of agrarian reforms several decades agd)dsihot been achieved sufficiently in the
region, and regularization and titling processegh#t been completed. Conflicts over land
tenure have not been properly attended to in masgs; and options to solve claims over

traditional territories have not been properly dsged and analysed in all cases.

In most countries, national institutions have Métle capacity to deal with and solve conflicts
over land, and land issues are not treated ans-$ectoral subject. The approach to land rights
is too narrow and does not incorporate traditidkmalwledge issues into land policies and vice
versa. The relation among land, culture, and ti@tid knowledge has not been clearly

understood, nor explicitly addressed in nationdicpes and legislation.

Oil and Mining



UNEP/CBD/WGB8J/5/INF/6
Page 110

Extractive activities provide little direct benefito indigenous and local communities. There are
little standards or mechanisms for the evaluatiocoasultation processes and to guarantee the
fairness of the agreements for the use of indigem@ucommunity lands for industry
developments. There are no specific consideratroravironmental impact assessments
regarding the potential impacts of these activitiedraditional knowledge.

Forest policies and laws

Forest policies and legislation have been genedabygned without, or with very little,
participation of indigenous and local communitidery few countries have included
considerations regarding forest related traditigmalwledge in their forest policies, and
measures to promote the use of traditional knovdeaiyl practices as a technical component of

forest management plans are in their infancy.

National forest legislation is concentrated priadiypon commercial logging by the private
sector. Regulations related with forest activitresde indigenous territories refer mostly to
subsistence activities, and there are very fewlagigns that support indigenous peoples’

traditional forest management.

There are critical problems of overlapping of loggconcessions with traditional territories, as
well as problems of illegal logging in indigenousldocal communities’ lands.

Biodiversity Conservation and Protected Areas
Difficult relationships between communities andtpoted areas still exists in all countries of the
region, due to the limitations imposed by prote@szhs to the use of resources, and to the lack

of formal recognition of land and resource rightghm such areas.

However, this is changing. Some laws at the nalileval start to recognize such rights, as well
as the role of indigenous and local communitieh@&conservation of biodiversity and protected
areas management. Experiences of co-managemerttetied areas are still limited, but are

growing rapidly; some experiences of self-managérgmdigenous and local communities are
...



UNEP/CBD/WGB8J/5/INF/6
Page 111

also registered. Although formal mechanisms iniélgeslation that incorporate traditional
knowledge as a tool in the management of protemteds are still rare, in the field there is a

growing tendency to include it.

Access laws and regulations to protect traditionaknowledge
There are very little advances in implementatiothefprocess for granting prior informed
consent and determining equitable benefit-sharfigaprospecting activities. However, some

countries have advanced framework legislation amsgltation processes.

Current discussions on the protection and useadftional knowledge focus primarily on
measures for the legal protection and for benbkétiag in the context of commercial application
of traditional knowledge, but little attention iaig to preservation of such knowledge and for its
application to biodiversity conservation, outsidenenercial activities.

Legal frameworks for access to genetic resourcdstamelation with traditional knowledge are
still incomplete, and main issues remain unsolgedh as the role of registers, procedures to

grant PIC and benefit-sharing.

Intellectual Property Rights Laws
Intellectual property rights regimes are still abte to transform its nature in order to grant
traditional knowledge the same level of protectyoren to the innovations and inventions

produced by the non-indigenous society.

Intellectual property rights associated with cropl seed variety are of particular concern to
indigenous and local communities, due to their iogtions for food security and their impacts

on traditional agricultural practices.

Participation, consultation, and prior informed consent
In most countries, there has been progress inlestaty participatory processes for indigenous

and local communities on biodiversity matters; hegveeffective legal frameworks do not yet

/...
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exist, and related mechanisms are often weak. ptotiems related with participation and
consultation processes are linked to inadequateftaimes, unclear possibilities to influence the

outcomes, and lack of adequate information.

B. Processes at the Local Community Level that Mayhreaten the Maintenance,

Preservation, and Application of Traditional Knowledge

Territorial factors and factors affecting communallands

The main problems affecting traditional territorsasd communal lands at the local level are
rooted in colonial history, and republican procedsave not managed yet to come up with
agrarian structures that fully respect rights am@inthe needs of indigenous and local

communities. Problems refer mainly to, inter alia:

» Inadequate national legal frameworks that resuttete disruption of traditional land
tenure and use patterns and the fragmentationcascof traditional land, as well as
changes in settlement patterns of indigenous corntrasmn

» Lack of recognition of land and territorial rightssufficient land allocation, extremely
asymmetric land tenure;

» Degradation of land and/or resources because e$pre over natural resources by
colonists, extractive industries, changes in tradél uses, limited availability of land;

» Modernization of agriculture, with the intensifigat of the use of modern technology,
pesticides, large areas of monocultivars;

» Lack of effective mechanisms for conflict resolution land tenure;

> Inefficient land registers and difficult procedufes land demarcation and titling.

Cultural factors
Cultural erosion in indigenous and local commusitiacluding loss of traditional knowledge,
happens as a result of socio-economic drivers switbed above, which impact at the
community level on the mechanisms of transmissidnaglitional knowledge. Further, decades
of policies and legislation oriented towards théuetion of cultural diversity and promoting

...
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homogeneity, has had impacts on cultural pattendshas resulted in the disappearance of entire
ethnic groups, the loss of languages, and changée itransmission of traditional knowledge to
younger generations. National educational polibege often caused the abandonment of the

indigenous language by the children and young geopl

Traditional cultures and lifestyles are not suéiity appreciated by the national society, and
indigenous and local communities continue beingstiigect of marginalization and
discrimination. This creates stress within many gamities, particularly in the sense of the
younger generations wanting to change identitywtomdadiscrimination.

There are constraints on the exercise of custotaary relevant to the management,

conservation, and sustainable use of biologicamdity, due to the lack of specific legislation.

Economic factors

National economic policies have affected traditi@nomies of indigenous and local
communities, and mechanisms do not exist to fatditheir entry into the market in culturally
appropriate conditions. Market rules are alterioga structures of the communities including

at the family level.

Social Factors
Migratory processes in many rural areas affect fastructures, with changes in the labour
patterns and in the role of women and age groupany people from rural areas are

increasingly migrating to urban areas and to otlo@ntries.

Lack of capacity to manage contemporary threats ttiological diversity
Changes in the demand of natural resources, attesan the traditional use of natural resources,
and insufficient land and resources for satisfydogimunities’ needs, are causing often the

degradation of communities’ lands and territories.
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The rapid changes in natural resource use at tencmity level affect traditional practices and
cultural patterns, reducing the aptitude of tradiéil systems to adapt. There are insufficient

opportunities available to communities to enhahed tcapacity to deal with such changes.

Impact of HIV-AIDS on the maintenance of traditional knowledge systems

There are very few studies regarding the impa&tldFAIDS in rural areas and indigenous
peoples of the region. Some of the existing stulées identified that one of the causes of poor
healthcare for indigenous people is the impositibfwestern” medicine and its idea of illness

and cure, instead of incorporating the holisticrapph of traditional medicine.

Traditional medicine has been largely ignored byomal health policies and authorities,
although there are new proposals and attemptstoporate elements of traditional medicine

into national health policies.

Impact of organized religions on traditional knowledge and practices

The imposition and influence from religious group®sne of the most dramatic factors of culture
and knowledge loss. Having started in colonial §meremains in different forms one of the
most difficult problems for indigenous and locahwaunities all over Latin America and the
Caribbean. However, governments have generallgstablished specific measures and policies
to solve this problem, and churches and religicgosigs continue to put pressure on indigenous
and local communities to force them to abandorr thaditional spirituality and knowledge and

embrace foreign religions.

RECOMMENDATIONS

In Decision VII/16, CBD Parties suggested Elemeafts Plan of Action for the Retention of
Traditional Knowledge, Innovations and Practicethaigenous and Local Communities
Embodying Traditional Lifestyles Relevant for therServation and Sustainable Use of
Biological Diversity. Identification of such elemsrwas the result of consideration of the

conclusions and recommendations of the first pb&tiee preparation of the Composite Report.
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Suggested elements in Decision VII/16 are clustardide headings:

Improved monitoring and reporting process

Indicators

Research ethics

o0 w >

Research on and implementation of mechanismsreaasures to address the underlying
causes of the decline of traditional knowledgepirations and practices

E. Capacity-building, education and training

The recommendations of the present report addessgsrfor action under all the indicated
headings, based on the findings about nationatantnunity-level drivers of the loss and
erosion of traditional knowledge. They are addrégsemarily to national governments of Latin
America and the Caribbean, as they are the onpsnistble for most of the actions involved, in

particular legal and policy frameworks and impleta¢ion of development policies.

For reasons of logical flow from the analytical tsac of the paper, recommendations are
presented in an order different from the headilgwa. They start addressing heading D on the
underlying causes of the decline of traditional\tealge, innovations and practices, as these are

the most complex, yet fundamental, measures tlatidhe put in place.

» Solve land and resource claims from indigenous petgs and local communities, provide
them with land tenure security, and address land teure inequities

Land rights should be legally recognized and resgk@nd land security should be guaranteed.

look for solutions to indigenous peoples’ and laaainmunities’ claims on traditional territories

and lands, and establish simpler procedures tdifgdéand rights, demarcate areas, grant titles,

and solve conflicts over land and natural resourtle search for solutions should involve

negotiation processes with indigenous peoples @ral tommunities, governments and other

interested actors.

Ensure that policies and legislation related witbess to natural resources respect rights and

livelihoods of indigenous and local communitiegy(evater management, land markets, logging
/...
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activities, extractive industry concessions, efthe rights of indigenous people and local
communities over natural resources located in tinadlitional territories and lands should be
clearly defined, in order to guarantee full acdesthem as they are the basis for their

subsistence and traditional practices.

Revise national policies and legislation regardiatural resources in order to guarantee the
maintenance and preservation of traditional knogéeand practices in line with the provisions
and the spirit of CBD Convention and ILO Conventidi®.

» Consider the rights, interests and needs of indigemis and local communities when
designing legislation, policy and administrative pocedures

Take measures as a priority, including nationalil&gons when necessary, to effectively

implement and enforce ILO Convention 169.

Accordingly, integrate consideration of indigenoights and traditional knowledge into national

development policies.

Undertake research on the cultural and socialableater before defining water market policies

and granting private rights over this resource.

Incorporate equity and cultural issues in natidegislation regarding water, forests, wetlands,

coastal areas and other ecosystems whenever thegffeat indigenous and local communities.

Incorporate mechanisms for indigenous peoplesigpation in the management of protected
areas, and recognize and respect their rightsraddional uses of natural resources within

protected areas inhabited by them.

» Design development policies and plans more suited the environmental, social and
cultural characteristics of rural areas
Re-define the development approach in rural asispting policies and programmes more

suited to the environmental, cultural, and sodmracteristics of these areas and to the
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inhabiting indigenous and local communities. Enguraper involvement of such communities in

relevant processes.

Undertake studies and analyses relevant for thaterance of traditional knowledge. This will
help policy-makers better understand the linksiatefdependency between culture, land, and

biodiversity.

Assess environmental, social and cultural impatteabonal economic policies and actions, and
when appropriate, implement also mitigation meastoevoid cultural and environmental
erosion. Proactively make use of thlkewe: Kon / Voluntary Guidelines for the Conduict o
Cultural, Environmental and Social Impact Assessmegarding Developments Proposed to
Take Place on, or which are Likely to Impact ongr8d Sites and on Lands and Waters

Traditionally Occupied or Used by Indigenous anad&lcCommunities.

Include a similar approach to social and culturgbact assessment, integrated with
environmental impact assessment, as a formal igemt for development or environmental
projects and actions and with the participatiomdfgenous and local communities of the area
of influence of the project or activity. Indigencarsd local communities should also participate

in the implementation of the management plansHosé activities.

Ensure access to ecosystem goods and servicesdifeedemmunities’ livelihoods, particularly

in forests and other areas where there might e doghpetition for resource use.

Take measures to safeguard food security of indigeand local communities, by strengthening
their agricultural systems, guaranteeing land sgcdacilitating access to markets and

technology as needed, and protecting their rightsuaners.

» Address poverty, migration, armed conflict and natual resource degradation as drivers
of cultural change and knowledge loss of indigenowand local communities
Acknowledge the links between ethnicity, ruralitydgpoverty, and take measures to eliminate

all forms of economic and social discrimination.
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Revamp the Millennium Development Goals agendhenational and regional levels, with
particular regard to indigenous peoples’ and lcoahmunities’ needs and situation, and with

their direct involvement.

Carry out research on how development policiesaffaditional economy and family

structures, and take appropriate measures to #vosg impacts.

Pay closer attention to the impacts of armed catsflon indigenous and local communities, take
measures to avoid and mitigate negative impactspagvent forced displacement of

communities from their lands and territories.

» Develop national legal frameworks and specific padies for the preservation and
maintenance of traditional knowledge and practices
Recognise unequivocally indigenous peoples’ andlloemmunities’ property rights over their

traditional knowledge and practices, and the coilemature of these rights.

Define, together with indigenous and local commasijtthe elements of a regime for the

protection, preservation, and maintenance of tinedglitional knowledge and practices.

Define the national legislation regarding accesgetoetic resources, in harmony with the

national legislation on traditional knowledge.

Undertake consultation and negotiation processethéodefinition of the main elements ofai
generisregime and specific procedures for defining, iatlé:
* Who should grant prior informed consent and medmasifor it
» Level of participation in the benefits and the dlitional mechanisms between
communities
* Role of the registers and the mechanisms for gteearg that they do not turn into an

instrument that facilitates biopiracy
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Pay greater attention to the implications of gexadfy modified organisms for food security for
the poor rural population. The full recognition amforcement of farmers’ rights as well as a
precautionary approach for the implementation of tedhnology in the region seems in this

sense an urgent task.

Implement safety measures at the national levavtad environmental, health, social, economic,

and cultural impacts of GM crops on indigenous kmedl communities’ livelihoods.

Put in place measures to implement Article 9.1hefEAO International Treaty on Plant Genetic
Resources for Food and Agriculture, about indigeremd local farmer communities’ rights to
continue using and improving crops and seeds, agddrantee the equitable sharing of the

benefits derived thereof.

» Strengthen institutional capacity, decentralization access to justice, access to
information, and conflict resolution mechanisms forindigenous and local communities
Strengthen the capacity of national institutionsolaed in natural resource management,
indigenous peoples’ affairs, intellectual properghts and others, to deal with issues related
with traditional knowledge of indigenous and locammunities. Define coordination
mechanisms among those institutions and with orgdioins representing indigenous peoples

and local communities and NGOs.

Strengthen the role of local authorities in thessymation of traditional knowledge and

practices, to support decision-making through pguditory processes at the local level.

Define and implement regulations to guaranteeitithfjenous peoples and local communities
have access to the relevant and appropriate intamauch as policies, legislative proposals,
actions, activities, and any other measure that affegt their life, culture, and natural

environment.

Guarantee indigenous and local communities’ adoegsstice, defining mechanisms that link

national justice systems with indigenous justicgtems based on their customary laws.
/...
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Implement more efficient conflict resolution meclsms, appropriate to the cultural

characteristics of indigenous and local communities

Provide capacity building for indigenous and looamunities’ organizations, and define
mechanisms to facilitate communication and inforaraexchange from the national level down

to the local level, with communication flowing ioth directions.

» Include participatory and consultation procedures br indigenous peoples and local
communities, in accordance with ILO Convention 169as a formal procedure in all
activities affecting their lands and resources

Recognise the importance of building intercultuhialogue of the national society with

indigenous peoples and local communities, and nag@sures to guarantee that national

regulations regarding communities’ participatiordactision making processes are properly

framed in a concept of intercultural dialogue.

Develop, in consultation with indigenous and looainmunities, participatory procedures for the
definition of policies, legislation, and projectplementation measures that take cultural

differences into account.

Support indigenous peoples and local communitiekefme their own procedures for granting

prior informed consent under their customary laws.

Implement culturally sensitive consultation proesswith indigenous peoples and local
communities regarding trade agreements, in ordetetatify their main concerns and allow

sufficient time for presenting proposals.

Support indigenous-led initiatives, e.g. for intdtaral education, preservation of traditional

knowledge and natural resource management.
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Define criteria for negotiation processes with getous and local communities, establishing,
when appropriate, especial measures to reduceatiggsi among parties involved in
negotiations. Create multi-sectoral advisory cortesd to review the equity and fairness of

agreements with indigenous and local communities.

» Enhance accountability of the private sector in redtion to the potential cultural and

social impacts of their activities on indigenous alocal communities
Take measures to enhance transparency and accilibintdlihe private sector in relation to the
potential cultural and social impacts of their aties. This includes measures, in consultation
with indigenous peoples and local communities, asiad plans or development programmes
when the magnitude of the activities so requiréisvé&to ensure that the impacts are prevented,

mitigated, and managed, and that the benefitseotivities reach the communities.

Facilitate dialogue and consultation process batveeenpanies, indigenous peoples and local

communities whenever a project is planned for im@etation in or near the community lands.

» Develop indicators and monitoring schemes, in coopaion with indigenous peoples

and local communities, for development and environental actions
Develop indicators and monitoring schemes, in coaten with the concerned communities, in
order to reinforce the evaluation of the social enldural impacts of development activities on
traditional knowledge and practices.

Actively involve indigenous and local communitiestihe monitoring of projects and
programmes carried out on their lands or in arsasl @or their subsistence and traditional

activities.

» Expand research and foster recognition of the valuef customary laws for the
preservation of indigenous cultures and traditionalknowledge and practices

Carry out further research on the impacts of tiss laf customary law on the preservation and

maintenance of traditional knowledge and practices.
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Recognize and enforce the use of customary lawdijenous peoples within their traditional

territories, and develop mechanisms to strengthérsapport the use of customary laws.

Establish mechanisms to link customary law withoratl legislation. Case studies on linking

both legal systems would be useful.

» Enhance multicultural, bilingual education
Traditional knowledge issues should be incorporatemthe school curricula for indigenous and

non-indigenous students, at all levels.

Dedicate more human and economic resources tordasjimplement multicultural

educational programmes.

Evaluate and measure the effectiveness of existingjcultural bilingual education programmes

and identify areas that need improvement.

Support the capacity building of indigenous orgatians and programmes at higher levels

aimed at indigenous youth, including for the recapien of lost or eroded indigenous languages.

» Increase public awareness of the importance of ingenous peoples’ and local
communities’ traditional knowledge and practices
Develop awareness campaigns and training prografmnaithorities, congressional

representatives, and judges on the importanceaditimnal knowledge.

Define labour policies and legislation oriented #&o#ls indigenous peoples and local
communities, using intercultural approaches. Conitrasnshould enjoy the same labour benefits

as other sectors of national society.

» Respect and integrate traditional medicine with “weatern” medicine systems to meet

indigenous peoples’ and local communities’ healthace needs
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Recognize the value of traditional medicine, ansigteand implement special policies regarding
indigenous peoples’ health care. Develop projelets tomplement traditional medicine with
“western” medicine, in order to improve the effeetiess of health care at the local level for
indigenous and local communities. Provide furtlmaming on traditional medicine, culture and

knowledge to all health care personnel that wortk widigenous and local communities.

Develop contingency plans to predict, prevent amhage health emergencies affecting remote
indigenous and local communities, particularlysaflated or semi-isolated indigenous groups.

Undertake studies on the impact of HIV/AIDS on gehous and local communities, particularly

in exposed areas such as those with tourism vesitat

Implement programmes, together with indigenous landl communities, for training of young

indigenous people in traditional medicine.

» Recognize, support and reward the role of women ihiodiversity conservation, food
production, health care, and transmission of traditional knowledge

Enhance the role of women in biodiversity conseovatfood production, health care, and

transmission of traditional knowledge, through ioywd gender policies and with a special

focus on the education of indigenous girls.

Develop studies on the role of women in the prestéya of traditional knowledge and practices,
to develop better programmes that support intemggioaal transmission of traditional
knowledge.

» Assess the impacts of foreign religions on traditimal knowledge of indigenous and local
communities, and take measures to avoid further imacts

Recognize religious imposition and proselytism m&aportant threat to traditional knowledge,

and take measures to prevent further negative itapparticularly on isolated indigenous

groups.
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Promote inter-faith dialogues and respect for tradal spirituality.

Undertake further research on the impacts of ligisects on traditional culture, knowledge
and practices, especially in the case of isolatesemi-isolated indigenous groups.

> Protect the life, culture and territories of remaining isolated or semi-isolated indigenous
peoples
Systematize information regarding isolated indigenpeoples of the Amazon and Chaco, their

traditional territories and their needs for proi@ct

Take urgent actions to safeguard human and cultutedrity and traditional territories of the
remaining isolated or semi-isolated indigenous pesop

Take measures at a regional level to foster cotktim among countries for the protection of
isolated indigenous peoples, taking into considenathat most of these indigenous groups
inhabit border areas.

» Guarantee the necessary funding for implementing easures to preserve indigenous
peoples culture and traditional knowledge

Define financial mechanisms and allocate econossources to adopt the necessary legal,

political, and administrative measures for the pregtion and maintenance of traditional

knowledge.

Allocate funding in particular for implementing,auating, and monitoring multicultural,
bilingual education programmes, culturally sensitinealth programmes, and public awareness

campaigns and training for public servants andgsdmn the importance of these issues.

Create special funds for supporting indigenouslaodl communities, using examples such as
Honduras’ Social Investment Fund.
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ANNEX

Recommendations adopted at the Latin American andhie Caribbean Regional Workshop
on the Composite Report on the Status and Trends dfraditional Knowledge. New York,
14-15 may 2005.

General

There is a need to strengthen the implementatiaheo€BD at global, regional, national, and

local levels.

Foreign and introduced religions have damagedttoadil knowledge systems and inter-Faith
dialogues should be promoted to encourage and pgeomuotual respect and to repair centuries

of damage to the traditional knowledge systemsidigenous and local communities.

The right of self-determination of indigenous pe&spand the related process of free, prior and
informed consent needs to be acknowledged and mapited if indigenous peoples are to be

empowered to protect their traditional knowledge.

Local

The introduction and strengthening of Indigenouscation programmes including indigenous
languages and including the important role of comitytElders and indigenous women as
holders and transmitters of traditional knowledgfgyuld be encouraged and strengthened to

bridge the growing generation gap, to ensure thegbeation of traditional knowledge.

The extended family, community, and indigenousaaciltural and political structures should
be supported as primary modes of transmittal afiticmal knowledge for intergenerational
transfer and all modes of intergeneration transféraditional knowledge should be

strengthened.
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Indigenous peoples and local communities requicess; control, and ownership of their

territories and natural resources to practice, terand protect their traditional knowledge.

Indigenous and local communities should promotestistainable use of traditional foods, crop
varieties, animals, agricultural and agro-foresigtems and medicines to encourage the

retention and use of traditional knowledge.

National

National reporting should incorporate or be comm@etad by parallel reports submitted by
indigenous peoples’ organizations and NGOs to raocerately capture what is happening on
the national and local levels. Increased cooparasisequired between governments and
indigenous and local communities in national rapgrand more importantly, in the

implementation of the CBD.

Traditional knowledge holders at the local leveddld be responsible for local implementation
of protection measures for traditional knowledgev&nments need to support the local
implementation through legislation and enforcenwrhat legislation. Preservation of

traditional knowledge cannot be separated fromiticachl knowledge practices on the ground.

Support for indigenous education is needed to ptertraditional knowledge and promotion of
such strategies as language schools, mobile s¢loudtigral awareness programmes, and
exchange programmes between indigenous peoplestierf promote and protect traditional
knowledge. Indigenous education should also be tgssttengthen the intergeneration
transmittal of traditional knowledge.
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CBD National focal points should be strengthenedl strongly encouraged to work with
indigenous peoples organizations and networksstilute information to indigenous and
local communities and to other government departsn@a build capacity and sensitivity
to indigenous issues). An indigenous specific matidocal point should be established
through indigenous processes to ensure dissemnatimformation at the community

level.

recognise the principles of customary indigenousdpplicable to traditional knowledge
and incorporate such principles into national leyatems, in equal partnership with
traditional knowledge holders and with their praord informed consent, and respecting the
right of indigenous peoples to continue practigimgse systems without interference or
threat.

Indigenous peoples and their traditional territomeed to be recognized in order to protect
traditional knowledge and ensure the full and ¢ffecmplementation of the CBD.
Recognition should be based on the right to sefvidly along with the characteristics as
identified in the Cobo report (refer UN documentiIP®04/WS.1/3 and
E/CN.4/Sub.2/1986/7 and Add. 1-4).

The full and effective implementation of the Akw&n Guidelines can contribute to the

promotion and protection of traditional knowledge.

Capacities of and coordination between nationallacal bodies responsible for
implementing the CBD should be enhanced, inclutimgugh the full and effective

participation of indigenous peoples and local comities.

Special efforts should be made to protect indigermqmoples, who are under immediate
threat and face extinction of language, culture taaditional knowledge practices and
including indigenous peoples living in voluntarglation.
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Ecological restoration is needed for degraded esterys to revitalise traditional

knowledge use.

Fragmentation of indigenous territories and praetion of land may impact of the lost of
traditional knowledge. The integrity of indigendesritories should be respected.

Collectiveness of land title can strengthen tradi knowledge.

Introduction of written cultures changes world-vgewof oral based cultures often to the
detriment of traditional knowledge. Interculturalueation should be promoted and
encouraged as well as the development of techrzabgiols to support the preservation of

traditional knowledge.

The usefulness or not of registers for traditidardwledge as a possible protection

mechanism for traditional knowledge should be fertlesearched and critically analysed.



