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Note by the Executive Secretary

INTRODUCTION

1. In paragraph 4 of decision VIII/5 E, the Conferentd arties requested the Executive Secretary
to continue gathering and analysing informationcamsultation with Parties, Governments, indigenous
and local communities, to further develop as arftyiagssue, the possible elements listed in theearin
decision VII/16 H for consideration by the Ad Ho@é&h-Ended Inter-Sessional Working Group on
Article 8(j)) and Related Provisions at its fifth etemg and further requests the Working Group on
Article 8(j) to identify priority elements @i generis systems.

2. The purpose of this paper is to examine the furtterelopment of and prioritize the twelve
elements (as per decision VII/16 H, annex), bugdon document UNEP/CBD/WG8J/4/7. To assist
discussions section | contains the further devetagrof the elements faui generis systems listed in the
annex to decision VII/16 H; and section I, pro\sdéraft recommendations for the consideration ef th
Working Group on Article 8(j) regarding future amdiority elements ofsui generis systems. As
requested in decision VIII/5 E, paragraph 8, thedttive Secretary has provided a compilation ofvsie
concerning a glossary of terms relevant to Art8(i¢ is available in UNEP/CBD/WG8J/5/INF/15.

* UNEP/CBD/WG8J/5/1.
/...

In order to minimize the environmental impacts bé tSecretariat’'s processes, and to contribute eo%nretarﬁenerali

initiative for a C-Neutral UN, this document ismted in limited numbersDelegates are kindly requested to bring thepieot
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3. Views regardingsui generis systems, as well as definitions, were receivethférgentina, the
European Union, the United Nations Permanent Foommindigenous Issues and members of the
International Indigenous Forum on Biodiversity and those views have informed the further
development of the elements contained herein aedrade available in UNEP/CBD/WG8J/5/INF/15
together with the views concerning a glossary ohte

I FURTHER DEVELOPMENT OF ELEMENTSTO BE CONSIDERED IN
THE DEVELOPMENT OF SUI GENERISSYSTEMSFOR THE
PROTECTION OF TRADITIONAL KNOWLEDGE, INNOVATIONS AND
PRACTICES OF INDIGENOUSAND LOCAL COMMUNITIES

4. In paragraph 4 of decision VIII/5 E, the ConfereméeParties requests the Working Group on
Article 8(j) to identify priority elements ofui generis systems as listed in annex to decision VII/16 H,
paragraph 6.

5. Each of these elements is examined below with & %@ assisting discussion in the Working
Group.

A. Statement of purpose, objectives and scope
1. Purpose

6. The overall purpose i generis systems could be to put in place a set of meashatsvould
respect, preserve and promote the knowledge, itiom&g and practices of indigenous and local
communities embodying traditional lifestyles reletvgor the conservation and sustainable use of
biological diversity including biological and reéat genetic resource (hereinafter referred to as
“traditional knowledge”) and to ensure that theyivkefair and equitable benefits from its utilizatiand
that such utilization is based on their prior imfi@d consent. This purpose would ensure the systdrm
established is within the mandate of the Convention

7. More particularly, sui generis systems could provide the means for Indigenous lacdl
communities to:

(a) Control access to, disclosure and use of traditiomawledge;

(b) Exercise their prior informed consent for any asdesor disclosure and use of traditional
knowledge;

(© Ensure that they derive fair and equitable bendfim the wider application of their
traditional knowledge, innovations and practices;

(d) Ensure continued customary use of traditional kedgé, innovations and practices and
avoid negative effects therean.

8. Sui generis systems are based on recognition that the knowlexigl related resources are
collective property and hensai generis systems could provide safeguards against claintisirof parties
to intellectual property rights over traditionaldwledge. Exceptions to this general protection ldidne
clearly defined and any consent to use would folpwiuciples of prior informed consent, benefit-shgr
mutually agreed terms and other principles of ausity law of the affected communities. The
safeguarding of knowledge from intellectual prope&taims from third parties could extend to proimct
against unauthorized disclosure, culturally offeasir unauthorized use of traditional knowledge.

U Input received from the IIFB include those frohetPacific Indigenous Caucus of the UNPFII, theaAsi
Caucus, Arctic Caucus, Asociacion Kunas Unidos Mapg Centro de Asistencia Legal Popular, Corponadi® Abogados
Indigena, and Comision Juristas Indigenas de laiR&@a Argentina (CJIRA).

2/ Views received from Argentina.
3/ UNEP/CBD/WG8J/3/7.
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9. Ui generis systems could also promote a clear, transparahteffactive system of traditional
knowledge protection, which increases legal cetyasnd predictability to the benefit not only of
knowledge holders, but also of society as a whiolduding firms and research institutions, who are
potential partners of knowledge holders in the pitisf the goals of the Convention. By promotingis
transparency and efficiencgui generis systems would aim to lower transaction costs émal and
indigenous communities for protecting their traahial knowledge or for those using it for commeroial
non-commercial purposes.

10. Sustainable development and poverty alleviationaése both possible subsidiary purposesubf
generis systems. In particular, a system could work tmease access to capital for indigenous and local
communities, thus facilitating the establishmentommercial ventures within traditional communities
While promoting sustainable development, if theytBoosesui generis systems would need to carefully
balance the goal of protection of traditional kneglde as against the goal of promotion of use,quéati

as it related to conservation and sustainable use.

11. Finally, given the holistic nature of traditionahdwledge and the need to respect its cultural
context,sui generis systems should not require the separation andtisnl of the different elements of
traditional knowledge, but rather take a systenatid comprehensive approach.

2. Objectives

12. An overall objective ofsui generis systems should be holistic in nature and allow dor
comprehensive approach to the needs and concethe ebmmunities involved. The objectives should
be informed by meaningful consultation of the ral®v communities and be formulated after the
consultation. An important objective of nationaldéor international dimension afli generis systems
could be to develop frameworks and/or guidelinest gupport local systems of protection based on
relevant principles of indigenous customary laws.

13. Sui generis systems could:

(@) Recognize and register, as appropriate, the owiperghtraditional knowledge by the
indigenous and local community that is the holdesaid knowledge;

(b) Control access to, disclosure and use of traditiomawledge;

(© Exercise the right to require free prior informednsent for any use of traditional
knowledge;

(d) Exclude improper use by third parties;

(e) Ensure that they derive fair and equitable bendfim the wider application of their
knowledge;

) Generate protection mechanisms at the internat@malnational government levels, and
within relevant customary law.

14, Finally, sui generis systems for the protection of traditional knowledgould recognize the
important link between protecting traditional knedtje and securing tenure and/or access over lads a
waters traditionally occupied or used by indigenand local communities.

3. Scope

15. The scope oBui generis systems should consider the collective naturendigenous and local
communities and their holistic approach to resowse and management, including its ideology and
relationship to local environment. Fsui generis systems to be effective there will likely be a chder
measures at local, national and international evdt is highly desirable that local measures asehl
closely on the relevant customary laws of the iadmus and local communities concerned and developed
with their full and effective participation and therior informed consent. In fact, traditionallthere
may already beui generis protection in place, through customary law anchsmeasures require formal
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recognition by the State and support to ensurer thffectiveness and continuity. National and
international measures should therefore be morergkim nature and provide best-practice guidelioes

a framework that recognises and supports local uneas It is important to clarify that in practice
single overarching international, regional or n@adilsui generis system, however broad in scope, is likely
to embrace all the characteristics and the fulltexnof traditional knowledge in its original culgl
context and its related customary law and the mlltand legal diversity of the world’s indigenousda
local communities. It is therefore vital thati generis protection be local in nature but supported by
national and international frameworks and/or guinee.

16. Traditional knowledge encompasses three dimense@asltural aspect (it reflects the culture and
values of a community), a temporal aspect (it isspd on through the generations, and slowly adapts
respond to changing realities) and a spatial agfitetlates to the territory or the relationshipioh a
community has with its lands and waters traditiphatcupied or used). All three of these dimension
need to be acknowledged and protected at the \almeels in order fowsui generis systems to be
effective.

17. Furthermore, regarding scope, calls by indigenaus lacal communities for recognition of
customary law must be interpreted in the contexttraflitional knowledge and the goals of the
Convention. Indigenous and local communities arecalling for the wholesale adoption of customary
law in its totality or as it was practiced at sotimee ago but are calling for the respect and rettimgnof
particular elements of customary law relevant agitional knowledge.

B. Clarity with regard to ownership of traditional knowledge associated with
biological and genetic resources

18. In developingsui generis systems, there is a need to clarify the ownergglts and interests of
indigenous and local communities over their tradidl knowledge. Beyond clarity over the rights and
interests a community has over its knowledge,generis systems also need to provide greater clarity
with regards to genetic resources associated witbnamunity’s traditional knowledge as well as the
territories to which the traditional knowledge teka The way in which a system defines the rights
associated with traditional knowledge and assotiegeources and the associated lands and watdrs, wi
affect how prior and informed consent and mutualdfie-sharing will be implemented.

19. The fact that traditional knowledge is the colleetiproperty and cultural patrimony of

indigenous and local communities, suggests thateosinp rights in traditional knowledge should be
vested in communities, rather than in individuaihough individuals or specific families may be
‘custodians’ of the knowledge on behalf of the eclivity. The approach to deal with this custbdia
relationship should therefore be in accordance watbvant customary laws of the indigenous or local
community concerned.

20. It is important forsui generis systems at the local level be based on the relexestomary laws

of the communities concerned. The importance sfamary law is particularly crucial for the attritmn

of rights and benefits within the community. Anyeasures concerning the protection and equitable
sharing of benefits of traditional knowledge, baththe national and international levels, shoukpeet

the communities’ customs and traditions involvingrmission for individuals to use elements of
traditional knowledge, within or outside the comntynconcerned, as well as issues concerning
ownership, entitlement to benefits, etc.

21. In the case of the trans-boundary occurrence ofesbinlogical and genetic resources and
associated traditional knowledge, as well as itsunence amongst different indigenous and local
communities within the same country, ownershiptaired knowledge and resources should be seen as
joint ownership and consent should be required fadinparties involved. Research and development of
traditional knowledge could then be coordinated pradits should be shared equitably and according t
the relevant customary laws.
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C. Set of relevant definitions

22. Decision VIII/5, E, paragraph 8, invited Partiesdafovernments, indigenous and local
communities, and non-governmental organizationsotomunicate to the Secretariat their views on the
definitions (UNEP/CBD/WG8J/4/7, annex 1) relatedth@ current decision osui generis systems and
requested the Executive Secretary to compile thieses for consideration at the fifth meeting of the
Working Group on Article 8(j) and Related ProvissonTo this end a compilation, has been prepaned fo
the consideration of the Working Group and is aldd along with the definitions (annex 1) in
UNEP/CBD/WGB8J/5/ INF/15.

D. Recognition of elements of customary law relevant to the conservation and
sustainable use of biological diversity with respect to: (a) customary rights
in indigenous/traditional/local knowledge; (b) customary rights regarding
biological resources; and (¢) customary procedures governing access to
and consent to use traditional knowledge, biological and genetic resources

23. The customary laws of Indigenous and local commesitommonly govern all aspects of the
community’s and the individual's life and are oft@mderpinned by a strong conservation and sustiginab
use and sustainable development ethic that guidisaction with biological diversity. Given the
significance of customary law to indigenous andalocommunities, it is important that these legal
systems form the backbone to auni/generis systems for the protection of traditional knowledg

24, Within sui generis systems, the principles of customary law couldused as the basis for
developing a range of mechanisms (both positive defitnsive) and for strengthening customary
resource management, governance systems, andatultalues. This could provide a means to
strengthen and maintain core traditional valueslendilowing communities the flexibility to respormahd
adapt to changing circumstances, opportunitiesthrehts. Establishing common principles may allow
for the development of national frameworks to guithe development ofui generis systems at
community levels.

25. At the national level the question of how to pravidecognition to customary law or more
accurately, recognition of the principles of custmynlaws relevant to the conservation and sustinab
use of biological diversity, may vary because dfamal laws and may depend on, for example, nationa
constitutional arrangements, fulfilment of domestaaty obligations, and the ratification of intational
and regional treaty commitments.

1 Customary rights in indigenous/traditional/local knowledge

26. Intellectual property rights, as generally undesdtainder international law, are often at odds
with the understanding of rights in traditional kviedge as perceived by indigenous and local
communities. Traditional knowledge at the commurgyel works under customary rules and this
context is lost when the knowledge escapes inwidarsystems. While intellectual property rights ait
commodifying/commercializing certain pieces of kiedge, this is generally not part of the purpose
behind customary rights in traditional knowledgghe idea of ‘exclusivity’ of rights may, for exanepl
conflict with customary law concepts of how knowdedand resources should be treated.

27. For many indigenous and local communities, tradaloknowledge is connected not only with
rights but also with obligations. For examplegengienerational transfer of knowledge is an impdrtan
obligation for older generations among most bodéscustomary law. Similarly, there is also an
obligation on youth to receive this knowledge. miany cases, youth must earn the right to receige th
knowledge. Elders may in some cases be reluadotly share their knowledge with others, evenhvit
their own community, if they feel that the latteiflwot use the knowledge in the proper way.

28. Furthermore, under customary law, there is generadl time limit on rights and obligations
related to knowledge. There is often no distinetagpt of invention or permanent destruction.
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2. Customary rights regarding biological resources

29. Although there are individual rights and obligasounder customary legal systems, generally
rights and responsibilities are held collectivelyThe processes by which traditional knowledge is
acquired, used and sustained are shaped by theeunigtural and spiritual values and beliefs of the
relevant communities. Many traditional knowledgeders believe that all parts of the natural wentd
infused with spirit and that it is from these ggitor gods that knowledge is acquired. Spiritudliles and
beliefs are closely interlinked with, or expresggdcustomary laws relating to the rights and addiions
over biological resources. Thus the misappropmiatiat most offends communities may be cultural and
spiritual, more than economic.

30. Customary law principles related to biological i@®@s have a strong spiritual character and are
closely interlinked with belief systems associatéith sustainability and fairness. They are oftegdubon
fundamental values of respect for nature or MotBarth, social equity and harmony, and serving the
common good. Some of these laws promoting the aamgood existing in many customary law
systems have been discussed by the Internatiostituke for Environment and Development. They
include:

(a) Reciprocity, which means that what is received,tbdse given back in equal measure. It
encompasses the principle of equity, and provides dasis for negotiation and exchange between
humans, and with the Earth;

(b) Duality, which means that everything has an oppositiich complements it, meaning
that behaviour, cannot be individualistic. Thifeafs interactions with nature and with each other;

(© Equilibrium, whichrefers to balance and harmony, in both nature aoity.4/

3. Customary procedures governing access to and consent to use traditional knowledge,
biological and genetic resources

31. The principle of prior informed consent as well amitually agreed terms and equitable
benefit-sharing, are concepts present in many mastplaw systems.

32. Knowledge and resources are not owned as theyrater wexisting intellectual property rights,
they are held in custodianship. Some knowledgestricted to particular individuals or groundsi®r
only used for highly spiritual occasions. Otheroktedge may be more open and widely shared.
Knowledge is not generally owned in the sense dividual and severable property. Having knowledge
is more often linked to notions of responsibilitgspect and obligation as opposed to rights.

33. Some knowledge and resources can be shared andasacercially, but rules concerning their
use are determined collectively and often make iipageferences to the community’s cultural context
and beliefs.

34. The rights to use knowledge and resources are aftenpermanent, but are conditional on
fulfilling obligations. If obligations are not metights to use the knowledge may be withdrawn.nila
communities also believe that unauthorized useaafitional knowledge without appropriate ritualénc
cause knowledge and resources to be withdrawndZthator. Some communities hold the knowledge
holders ultimately responsible for the unauthorimed of traditional knowledge by third parties dhel
knowledge holders and/or the perpetrator may atspumishable under their customary law/s.

35. The principle of Equilibrium, mentioned above, dlseveral associated general principles and
concepts that govern access and use of biologisaurces. For example:

(@) Benefits, goods and services should be sharedabdyiaind proportionally according to
needs, capacities, responsibilities and contribstiand/or efforts, and is also used for guidingartipl
decision-making;

4/ Refer IIED Information document UNEP/CBD/WG8JMH/17.
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(b) Proportionality based on recognition of relativepaeities, needs and efforts, which
guides participation in decision-making for theoedition of opportunities, distribution of benefits,
conservation and management of agro-biodiversitjast conflict resolution;

(© Equal sharing whereby a good or service is shagedlly between people, families or
institutions — with an emphasis on sharing in baléqual portions;

(d) The search for harmony between nature and humankstdblishing the obligation to
respect nature and biological resources, with mahimodification, respecting what is just and neasss
according to customs, but allowing innovations mash as they respect and adapt to the uses and
customs of communities and are not contrary toreatself.

36. The common principle of duality has a spiritual rettéer, based on the understanding of the
world and its parts as comprising two componentsickv are diametrically opposed but also
complementary and vital. In this context, for ex&npmany communities may believe that the
responsibilities for conservation and managememiadiversity arise from an understanding thattt{g
Earth is a feminine element; (ii) water is a masmuklement; (iii) the water fertilizes the earttgnce
biological resources are fruits of this relatiopskand these elements must be cared for, consanddd
adequately managed. Anyone that does not underdfsindwill face serious difficulties in their
interactions with nature.

37. When considering customary procedures governingsscto and consent to use biological
resources, the Nunavut Wildlife Act provides a usekample for consideration. The Nunavut Wildlife

Act lists the most important Inuit customary lawingiples relating to biodiversity. Many of these

principles exist in other bodies of customary laauad the world and some may therefore be congidere
‘common principles’ or “norms” of customary law:

(@) A person with the power to make decisions mustaserthat power to serve the people
to whom he or she is responsible;

(b) The obligation of guardianship or stewardship respiia person to fulfil obligations
towards something that does not belong to the perso

(c) People who wish to resolve important matters or differences of interest must treat
each other with respect and discuss them in a mgfuhiway, keeping in mind that just because agrers
is silent does not necessarily mean he or she sigree

(d) Skills must be improved and maintained through eepee and practice;
(e) People must work together in harmony to achievenanson purpose;

() People are stewards of the environment and muat atbof nature holistically and with
respect, because humans, wildlife and habitatrdee-connected and each person's actions andiorient
towards everything else have consequences, for gpoitig

(9) The ability to be creative and flexible and to imyise with whatever is at hand to
achieve a purpose or solve a problem;

(h) A person who is recognized by the community asrwain depth knowledge of a subject
is respected as a teacher;

® Hunters should hunt only what is necessary for theéds and not waste the wildlife they
hunt;

0) Even though wild animals are harvested for food atiter purposes, malice towards
them is prohibited;

(K) Hunters should avoid causing wild animals unnecgsa#fering when harvesting them;
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)] Wildlife and habitat are not possessions and sdehnsirshould avoid disputes over the
wildlife they harvest or the areas in which theyJest them; and

(m)  All wildlife should be treated respectfully.

38. Furthermore, the list above should not be constlemhaustive and it should also be understood
that customary laws may include other common ppiesis/ such as (but not limited to):

(a) Mutual recognition: use of the benefits of biological and genetioueses is conditional
on recognition of (respect for) nature that is base the notion that nature is made up of a grdup o
living beings, of which indigenous peoples feepthee a part, which is why they act within natwegher
than separately from its elements.

(b) Least damage: one rule of conduct is to cause the least damagaffering through use,
which is based on the interdependence of the bewiys inhabit nature.

(© Vision of the future: This vision is based on putting back for futureeigenerational uses.
It is based on a circular view of life, in whichptant is born, grows and dies, and has its cyckk an
function.

E. A process and set of requirements governing prior informed consent, mutually
agreed terms and equitable sharing of benefits with respect to traditional
knowledge, innovations and practices associated with genetic resources and
relevant for the conservation and sustainable use of biological diversity

1. Prior informed consent

39. The programme of work on article 8(j) and relatedvgsions adopted by the Conference of the
Parties in the annex to decision V/16 states asnargl principle that “access to traditional knaige,
innovations and practices of indigenous and lo@cahmunities should be subject to prior informed
consent or the prior informed approval from thedeos of such knowledge, innovations and practices”.
This suggests that, prior and informed consentdcbalconsidered a mandatory process, which shauld b
guaranteed by the State regarding access to theléage innovations and practices of indigenous and
local communities. A basic principle guiding thetiee process should be “equal opportunity” which
should be understood that all parties includinggedous and local communities should have equal
access to financial, human and materials resources.

40. The elements of a prior informed consent mechaniggne considered by an International
Workshop on Methodologies regarding Free, Prior émfidrmed Consent and Indigenous Peoples,
facilitated by the Permanent Forum on Indigenousuds in January 2005 (refer document
E/C.19/2005/3), which outlined the main elements. @ommon understanding of a process of prior and
informed consents/ As such these elements may help guide the dewelop of processes of prior
informed consent, which should be developed wighfthl and effective participation of the commuesti
concerned. It should be for the communities came@rto inform interested parties about processes,
timeframes and participants in such processess dlso important to note that local norms and st
need to be considered in this entire process, dieroto avoid a homogenous prior informed consent
process, which entails many dangers.

2. Mutually agreed terms

41. The Bonn Guidelines on Access to Genetic ResousogsFair and Equitable Sharing of the
Benefits Arising out of their Utilization set outd basic requirements for mutually agreed terms TMA
potential contractual parameters for an agreen®M4AT and offers a possible list of mutually agiee
terms. Sui generis systems for the protection of traditional knowledecpuld borrow from the Bonn

5/ Input received from Argentina.

6/ Refers to the Report of the International Worksba Methodologies regarding Free, Prior and Infmm
Consent and Indigenous Peoples facilitated by thieed Nations Permanent Forum on Indigenous Isgi€x19/2005/3).



UNEP/CBD/WGB8J/5/6
Page 9

Guidelines, while ensuring any guidelines propeefject the relevant customary law and the concefns
the appropriate Indigenous and local communities.

3. Equitable sharing of benefits

42. Equitable benefit-sharing mechanisms and procemsefundamental to argui generis system
that hopes to successfully protect and promoteutieeof traditional knowledge. Benefits arisingnfro
commercial use of traditional knowledge should Iered in a fair and equitable way with the
communities, whose knowledge is being used. Tler@af the benefits that could be anticipated from
accessing traditional knowledge fall into two geth@ategories: monetary and non-monetary. Appendix
Il of the Bonn Guidelines contains an indicativ& bf both. While not specifically tailored to theeds

of Indigenous and local community as providersiofdgical resources and associated knowledge, many
of the listed benefits will nevertheless be appaiprin many circumstances.

43. Given that direct payment of monetary benefits lisag shared profits, or royalties) to Indigenous
and local communities may not be appropriate oficgent in some instances, other forms of benefits
should be considered. In fact, perhaps the moseftméal measures in access agreements may be
non-monetary, such as capacity building, technoltvgpsfer, free licensing of developed products or
processes, joint research, development of localisinets and training. An important issue when
considering what constitutes equitable benefitisigais the economic value of the traditional knodge

(and associated resource/s) at issue. The econatuie of traditional knowledge can vary enormously
depending on the needs of particular industrieailability of the knowledge and resource, whetlnaré

is a need for ongoing supply, and the usefulnegsaivledge.

44, The value of traditional knowledge concerning cowaton, sustainable use and maintaining
ecosystems services and thus its contributiona@aqytieater good and humanity in general should laso
fully consider in benefit sharing arrangements.tht international level, the Bonn Guidelines pdavan
agreed basis for dealing with issues regardingethatable sharing of benefits arising from theizaiion

of genetic resources and associated traditionawlatdge, innovations and practices. Thus, the
Guidelines should be taken into account in the lbgwveent ofsui generis systems for the protection of
traditional knowledge related to genetic resources.

F. Rights of traditional knowledge holders and conditions for the grant of rights
1 Rights of traditional knowledge holders

45, While in many indigenous and local communitiesdlaanership of traditional knowledge may be
communally held, ownership may be nonetheless egptemore in terms of personal responsibility, as
custodians, stewards, etc. This is particulargydhse in relation to who has the right to acoesgurces

or to give permission to access the knowledge asurces. Thus, rights and responsibilities to
knowledge may vary between individuals within a camity. Knowledge may also be common to a
number of communities, but may vary in significartbeis giving rise to different rights and intesest

2. Conditions for the granting of rights
46. Conditions for the granting of rights may include:
(@) General requirements;
(b) Categories of traditional knowledge that wil protected;
(© Conditions of confidentiality;
(d) Clarity surrounding issues of novelty, origityglpublic domain and protection.

47. Ui generis systems could either recognize the inherent tiglall traditional knowledge (perhaps
within certain categories) or establish that thbjesct matter of protection needs to be documenied a
fixed, for example in inventories, collections, qalations, or databases. Based on the oral tradita
many indigenous and local communities, as wellh&sdbjective of recognizing customary lawsii

/...
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generis systems, as well as the difficulty of documentialy traditional knowledge, particularly in
communities that are impoverished, lack capaciayehlimited access to mainstream societies or do no
want to document their knowledge, it seems thabgerzing the inherent rights related to traditional
knowledge may be a more equitable option. Indhie, rights would arise simply out of the existeof
the knowledgez/

48. i generis systems will also need to address the statusadifitivnal knowledge which has
already entered the public domain (either undesgmedefinitions, or a new definition adapted te th
issues and values of indigenous and local comnag)jthoting that the “public domain” is not a umgad
concept in customary systems and may not be eamiypatible with those systems.

49. If decided that it is necessary to limit the scapdraditional knowledge that is to be protected
undersui generis systems, there are a range of potential elembatsiiay be either specifically included
or excluded. Some of these elements are:

(a) Elements of traditional knowledge that are linkedhe expression of the cultural identity
of a given community;

(b) Elements that are susceptible to commercial use;
(© Elements that are useful for academic use;

(d) Elements of traditional knowledge that remain “ttiadal,” in the sense that they remain
intrinsically linked to the community that has énigted them, compared to traditional knowledge Wwhic
may have lost that link (this classification wotlave to be done by the community themsehg&s);

(e) Elements that are useful for promoting environmignsastainable practices,
conservation, etc.

50. It is conceivable to creatsui generis systems that exclude traditional knowledge thahas
susceptible to commercial use. By limiting themeof traditional knowledge, costs of compliance an
enforcement would be reduced. However, the claasién of traditional knowledge between that which
has commercial utility, and that which doesn’t, nmag counter to the very holistic nature of traafitl
knowledge.

51. i generis systems may establish that the subject matterciwls contained in inventories,
collections, compilations or, simply, databasestrafditional knowledge is automatically protected.
However, to say that to be protected the traditikim@wledge must be documented and fixed would
leave out large amounts of traditional knowledgd amuld run counter to the traditions and ways of
holding knowledge of many indigenous and local camities, including innovations and practices.

52. If communities are not interested or willing to dowent their traditional knowledge, another
option could be to create a system of protectiat tequires no legal formalities. In other words,
protection is available as of the date the elernémtaditional knowledge became known, irrespectfe
any formality. However, that option may give rige problems of practicality, such as evidentiary
difficulties needed for enforcement.

53. There are two possible ways to deal with the issiueow rights are lost. One approach is to

establish protection for an indefinite period. & hhpproach speaks to the intergenerational and
incremental nature of traditional knowledge andogeizes that its commercial application, once the
protection is secured, may take an extremely lamg.t But if the protection of traditional knowlezlgs

to be established upon an initial act of commenasa (for example, a period of fifty years courftean

7/ Supported by Argentina.

8/l They can nevertheless be protected under otinersfof intellectual property. Some forms of handfits, for
example, have been subject to intensive industaiin and modernization, thereby loosing theiditranal characteristics and
consequently ceasing to function as elements ¢fi@ilidentification. Those handicrafts may betpeted under the industrial
design system, because they have become esseatiafiymption products.
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the first commercial act involving the protecteegmaént of traditional knowledge, which could be
renewable for a certain number of successive pgyidlden it is possible to have a predefined elipina
provided it would apply exclusively to those elensenof traditional knowledge with a
commercial/industrial application and which could isolated from the whole of the contents of the
database without prejudice to its integrity.

G. Therights conferred

54. Potential rights of traditional knowledge holdeexaognized undesui generis systems may
include:

(a) Inalienable rights held in perpetuity as long askhowledge exists;

(b) The right to assign transfer and license rightsaditional-knowledge with a commercial
use;

(© Protection against the reproduction, use or exgioit of any kind of the traditional
knowledge;

(d) The rights to all components of the bio-culturatitage associated with the traditional
knowledge — including rights over the biodiversitgstomary laws, cultural and spiritual values and
lands and waters traditionally occupied or usethiygenous and local communities;

(e) The potential of a different set of rights over Wwhedge that is acknowledged to be in the
‘public domain’;

() The right to pass on information as well as thétdgassociated with the knowledge to
future generations.

55. Some of the rights conferred undsei generis systems could be similar to intellectual property
rights that have been adapted to better reflechéere of traditional knowledge. Potential adtptes of
intellectual property instruments which may betteret the needs of traditional knowledge-holderddcou
include the right, if desired by the communityregister patents with IP offices collectively.

56. When clarifying the rights conferred, it will be prmrtant to consider how the consideration of

new sui generis systems for the protection of traditional knowledgay need to be situated within a

broader policy and legal environment, and draw egal concepts and jurisprudence from a range of
related areas, both IP-related and non-IP, foraimst concepts of equity, unjust enrichment,
misappropriation of reputation, human rights, moigthts, environmental rights, civil rights and@.

57. The recognized rights in traditional knowledgesim generis systems should safeguard the free
and equitable exchange of resources between indilddfamilies and neighbouring communities, ifttha
is part of the customary laws of the affected comities. If done appropriately, the free exchanfe o
resources helps ensure the livelihoods and sureivaldigenous and local communities and promdtes t
conservation and sustainable use of biodiversitytaa maintenance of traditional knowledge. Fonyna
communities, the obligation to share is particylationg in relation to seeds. Sharing ensuressadoe
new seeds and knowledge, essential for sustainipgjstence economies that rely largely on biodityers
as opposed to markets.

58. If desired by the communitygui generis systems could also incorporate customary laws lwhic
limit the rights a holder has in their traditionahowledge, such as codes of ethics to ensure that
knowledge is used properly, for the good of the mwomity and according to traditional values. These
may include rules for ensuring medicinal knowledg&ansmitted only to people who are committed to
its wise and proper use. The system could alsorjiocate indigenous and local communities rules and
practices for conservation of biodiversity, such sastainable harvesting, restrictions or bans on
harvesting trees or vulnerable species, as wediaastions often imposed on those that do not comply
with conservation norms.
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H. A system for theregistration of Indigenous/local knowl edge/Systems
for the protection and preservation of | ndigenous/local knowledge
59. A registration system for traditional knowledgeulblikely need to be divided between local,

national and international levels. Any local systior the registration of traditional knowledge au
need to be consistent with customary law. This ldioinform the design, management and
decision-making structure of the register. It sea®sirable that control remain at the communiglle
otherwise many communities may not put their knolgéein the registry for fear of losing control over
its use. Any national registry should incorpomgéaeral principles of customary law and would alsed

to be used and managed by indigenous and local coiyrrepresentatives. An international registry
taking into account the agreed common principlecwdtomary law could be developed to address
extra-territorial and/or trans-boundary issues.aiAgsuch a structure should be developed with dile f
and effective participation of indigenous and laoainmunities and should be managed by them.

60. As well as helping to prevent unauthorized use dramunity’s knowledge, a community-based
registration system could preserve traditional kieolge found in many forms, including: language,
spiritual beliefs and practices, traditional soagd dances, and oral history. It is also abledmghe loss

of knowledge about the uses of culturally importaliaints and animals and traditional land management
practices. Some data can be secured for intesmlwhilst some can be made available as general
non-proprietary information.

61. Traditional knowledge registries or databases tman developed through various communities
around the world. They are generally compiled bgnmunities for their own benefit. They have been
found useful for organizing knowledge to enabletdreprotection and improved management of the
community resources. Existing databases and riggistary greatly in what they seek to protect, and
how they operate: whether their main aim is to eoves and disseminate such material for wider public
access, or whether they seek to protect and resicicess to it. Some of the purposes of existing
databases/registers are:

(a) Maintenance and preservation of traditional knogéedy virtue of recording and
documenting it;

(b) Protection against the inappropriate granting tdliectual property rights by providing
evidence of prior art;

(© Raise awareness of communities with respect tedahess of traditional knowledge;

(d) Encourage long term conservation and promotionatfinal resources and their related
traditional knowledge;

(e) Provide information to interested parties who mayiriierested in obtaining information
available in the registry, in exchange for a fee;

() To be used as part of a legislative system foragsertion of intellectual property rights
over traditional knowledge (e.g. a natiomail generis system to protect Indigenous and local knowledge).

62. While in some cases databases and registers mgyaptale in the protection of traditional
knowledge, such databases and registers are orlyamoroach in the effective protection of traditibn
knowledge and their establishment should be votyntet a requirement for protection, and estaklish
with the prior informed consent of indigenous aadal communities concerned. If Indigenous and local
communities decide to use such databases and emygighere will be a need for funding and
capacity-building for Indigenous and local commigsitregarding the establishment and maintenance of
such databases and registers.

63. Registers or databases would facilitate the retiognbf prior art in the processing of patent
applications and thereby prevent its unauthorizgg@priation. However, if the traditional knowledlis
secret, its inclusion in a registry or databasdddacilitate its unauthorized appropriation if gdate
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measures are not taken to protect it. In thisaesghere will need to be more research on hodetd
with confidentiality issues within registration ssv/s.

64. Further information of registers is available icdment UNEP/CBD/WG8J/4/INF/9, Phase One
— Revised — Composite report — “assessment of ibeess of measures and initiatives to support the
retention and use of traditional knowledge, inahgdithe advantages and limitations of registers as a
measure to protect traditional knowledge, innovegi@nd practices”. A summary of the report on
registers is also available in document UNEP/CBDBW@/4, Executive Summary of the revised Phase
One and Phase Two of the Composite Report on thwisstand trends regarding the knowledge,
innovations and practices of indigenous and loaahmounities relevant to the conservation and
sustainable use of biological diversity.

l. The competent authority to manage relevant
procedural/administrative matters with regard to the protection of
traditional knowledge and benefit-sharing arrangements

65. A national competent authority to manage procedamdl administrative matters should ensure a
balanced representation of indigenous and localnmamities from within the State. As well, given tha
there will likely need to be local and national ééssof sui generis systems, there will need to be local
competent authorities as well, which are completetyby the community. This would indicate the chee
for adequate liaison between the community andetel of government responsible for the system of
protection. This role could be fulfilled by indiggus organizations and adequate infrastructurbodih

the authority would be organized at a national wb-sational level, the basis should remain at the
community level. Although financial support willkkély be needed for the establishment of such an
organization, it may later be self-supporting, ngnegit of benefit sharing.

66. A competent authority could have several or atheffollowing functions:
(a) Process requests for access to traditional biosityerelated knowledge;

(b) Facilitate the prior informed consent of Indigenarsd local communities regarding
access;

(© Establishment and maintenance of registers;

(d) Ensure the equitable distribution of benefits agdrom the use of traditional knowledge
and associated biological resources within the conity;

(e) Management of any trust established to hold anbuds® income derived from the
utilization of traditional knowledge (if this isquaired);

() Liaison with any national competent authority ebsfiled as part of a national regime
governing access to genetic resources and behefiiag);

(9) Liaison with relevant intellectual property offices
(h) Provide legal assistance to local communitiesléodbjections;

)] Ensure that traditional knowledge is incorporate inational development projects, as
appropriate, and where appropriate, at all levalsh as development project design, implementation,
monitoring and evaluation in order to increase guojmpact, effectiveness and sustainability;

(), Helping to incorporating existing community instians and appropriate Indigenous
technology into thesui generis system to increase community empowerment, increaseeffectiveness
and sustainability;

(K) Ensure that traditional knowledge is included iatwironmental impact assessments;
()] Promote the use and further development of trathti@howledge by, for example:

I. Supporting traditional knowledge-holding commurstie
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ii. Promoting traditional knowledge-based innovations;
iii. Promoting knowledge, innovations and practicegtiercommon good — such as
for conservation and sustainable use;

iv. Facilitating communication and sharing of tradiibnknowledge among
traditional knowledge-holders;

V. Enhancing interaction between traditional knowledged other knowledge
systems;

(m) Encourage research on traditional knowledge-relatatter and involving traditional
knowledge-holders;

(n) Stimulate the diffusion of traditional knowledgedatie access to the knowledge by the
community;

(o) Promote lateral learning in order to decrease sodafion of communities from one
another and to lower the cost of learning by papliest practices and generating optimal solutions t
common problems;

(p) Ensure prior informed consent mechanisms are pisopdhered to;

(q) Promote traditional knowledge based economic deweémt or at least help link
communities who are interested in business oppitiearinked to their knowledge with other economic
development and capacity-building institutions, shaommunity-based development is key. This is
especially important considering that Indigenousncmnities are generally tied to their land. It is
necessary to promote economic opportunities om traditional territories. Otherwise, communitieg!
forced to migrate, thus eroding their cultural itigm

J. Provisions regarding enforcement and remedies

67. The protection of traditional knowledge would nag kffective without the availability of
effective and expeditious remedies against unauhdruse. Enforcement and remedies should be
developed according to customary law principlesg @aupported by strong institutions and legal
processes.

68. Remedies undesui generis systems could be complemented with remedies fangs under
others areas of law. Some of these wrongs include:

(@) Truth requirements in advertising laws to prevergrepresentation (ie. Indian Arts and
Craft Act of the United States);

(b) Tort of appropriation of use, which allows remediesbe sought for the unauthorized,
improper or unlawful use of property for purpos#éseo than that for which it was originally intenced

(© Criminalization of unauthorized access or useaditronal knowledge.

69. There may be practical difficulties for holderstodditional knowledge to enforce their rights,
such as difficult questions of proof, the complgxaf appropriate remedies or the need for speeidliz
awareness of traditional knowledge and customavy. laThis raises the potential need for the
administration of rights in traditional knowleddedugh a distinct mechanism or agency responsdsle f
all unauthorized appropriation of traditional knedtle. This body or mechanism could include
administrative and judicial review processes ad a&kribunals to mandate and enforce compliance an
remedies.

70. Other factors that may need to be further constlemncern the possibility that unauthorized
appropriation or abuse may be committed by indi@idnembers of an indigenous or local community or
by a community claiming exclusive ownership of kiedge actually shared with another community (or
communities).
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K. Relationship to other laws, including international law
1 National level

71. The implementation of effectiveui generis systems may require the strengthening of local
institutions governing sustainable land-use andnth@agement of biodiversity and related knowledge.
This could involve the recognition of customaryhtig of indigenous and local communities over
biodiversity, and traditional knowledge, the rightsresource use, as well as strengthening thpeaty

to exercise such rights. Finally, strengtheningalanstitutions requires sufficient tools to enfenights
and remedies. In this regard, effectaug generis systems with sufficient institutional and legappaort
may require legal reform at both the national aridrnational levels in several areas of law anécpol

72. In order forsui generis systems for the protection of traditional knowledm be effectively
situated within a broader policy and legal enviremty they may need to draw on legal concepts and
jurisprudence from a range of related areas, Wttelated and non-IP, for instance:

(a) Unfair competition, unjust enrichment, misapprofioia of reputation and goodwill;

(b) Recognition of equitable interests and expressainsollective interests such as those
relating to natural resources;

(© Moral rights, in particular the rights of integrigynd attribution;

(d) Human rights, and in particular economic, cultanad social rights;

(e) Conceptions of ownership and custodianship assatiaith traditional cultures;
() Preservation of cultures and cultural materials;

(9) Environmental protection, including the conservaiod biodiversity;

(h) Conceptions of morality and public order in leggtems; and

® Approaches to defining and recognizing farmerghtsg

73. A possible approach discussed by WI$#Qo harmonizingsui generis systems with other
national laws is to determine to what extent the ¢dé intellectual property is relevant to meetiregional
objectives and addressing policy issues relatachtiitional knowledge. If there are points of weece,
then determine how existing IP laws can be use@teihine which non-IPR tools, programmes and
measures can also be used to meet the objecfivbgre gaps are identified, adapt IP laws and develo
Sui generis measures, laws and systems to complement exiftimgnd non-IP tools and to fill the gaps
and respond to the particular characteristics adlitional cultural expressions. Take practical step
make sure that existing and new measures and leaveasily accessible to and usable by intended
beneficiaries (e.g. provision of legal advice, fiumgdfor court cases, appropriate institutions t{p hvéith
rights management and enforcement).

74. However, national laws and measures should not loalyaken into account in order to prevent
contradiction, but should also be considered asmnpiatl facilitators for implementation of ttsai generis
system of protection. For instance, the nationalstaguard can collaborate with the community in
monitoring the use of marine resources; border @ord authorities may help in determining whether
certain species are exported. As such, integrdtiegui generis system of protection into the general
workings of national legislation may be benefici@ldequate liaison for the indigenous and local
communities would have to be assured with competetiitorities.

9/ Refer WIPO document “Protection of Traditional dvledge: overview of policy objectives and core
principles”, wipo/grtkf/ic/7/5.
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2. International level

75. At the international levedui generis systems need to be in harmony with internatiobéigations
including environmental law, human rights law aetevant Intellectual Property Law (IP). So faui
generis systems to protect traditional knowledge are balageloped on a national or regional basis.
Since traditional knowledge, like IP, is an intébigiasset that is readily communicated and repestiut
can cross national borders with no barriers othantlegal protection. Concern generally arisesrwhe
traditional knowledge is removed from its traditdrcontext, and transmitted to or used in different
jurisdictions altogether. In addition the developmef nationalsui generis systems may not provide
adequate protection for traditional knowledge isesawhere the same knowledge is found in more than
one country. Therefore there is a need to considerto achieve international recognitionsof generis
rights granted under national systems or throughindérnational framework. Such a multilateral
framework may therefore be necessary to ensuregiion of all stakeholders involved. To address th
issue an internationalii generis framework could be considered to set minimum sieshsl

. DRAFT RECOMMENDATIONSFOR FUTURE WORK
REGARDING SUI GENERISSYSTEMS

The Working Group on Article 8(j) and related pmiehs may wish to recommend that the
Conference of the Parties:

1. Invites Parties and Governments to consider that the dernednt of effectiveui generis systems

for the purposes of the Convention, be local iruretand based on the relevant customary law of the
appropriate indigenous and local communities corestrand recognized and/or created with the prior
informed consent and the full and effective paptition of those communities for the purposes giees
preservation, maintenance and promotion of the keye, innovations and practices of indigenous and
local communities;

2. Further invites Parties and Governmentsrexognize, support and/or develap generis systems
through national guidelines amequests the Executive Secretary to continue gathering amalysing
information, in consultation with Parties, Govermm® international entities and indigenous andlloca
communities, to provide information regarding tlevelopment of guidelines for the considerationhef t
sixth meeting of the Working Group on Article 84d related provisions;

3. Requests the Executive Secretary to continue gatheringaaradysing information, in consultation
with Parties, Governments, international entitind andigenous and local communities, on the possibl
development of proposals for an international fraomi to set minimum standards and ensure protection
of all stakeholders involved for the consideratiohthe sixth meeting of the Working Group on
Article 8(j), fully taking into account and collataiing with, the work of other bodies concerning
sui generis systems and customary law, and in particular thie@\and the UNPFII.

4, Takes note of the draft glossary of terms relevant for Articlgj) in annex | of
UNEP/CBD/WGB8J/5/INF/15, taking into account thewsecompiled on definitions provided and also
considering the ongoing work concerning the devaelemt of an international regime on access and
benefit sharing of genetic resources, and noting tieed for harmony of terms throughout the
Convention, and the international system.



