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I INTRODUCTION 

1. The Ministry of Foreign Affairs of Japan hosted the “International 
Symposium on COP10 and COP-MOP5: The Significance of the Nagoya-Kuala 
Lumpur Supplementary Protocol and the Nagoya Protocol on ABS” at Grand Prince 
Hotel Akasaka, Tokyo, on March 15, 2011. The main negotiators, industry 
representatives, the NGOs and the academic experts participated in this 
symposium. Upon adoption of these two protocols, this symposium discussed the 
significance of adoption of these protocols and exchanged views on the future 
perspective of the Protocols.  

2. The symposium was composed of three parts: (I) Negotiation and Adoption of 
the Nagoya-Kuala Lumpur Supplementary Protocol; (II) Cartagena Protocol Regime 
and Implementation of the Nagoya-Kuala Lumpur Supplementary Protocol and (III) 
Nagoya Protocol on ABS. Panelists who were involved in the negotiation of the 
Nagoya-Kuala Lumpur Supplementary Protocol and the Nagoya Protocol on ABS 
provided their observations to the significance of those two protocols from their 
perspectives and experiences. Through this symposium, participants raised various 
questions to the panelists from the floor and keen discussion held between them. 
The working language of the symposium was English with simultaneous 
interpretation in Japanese and English.  

II OPENING REMARK 

3. The symposium was opened by Dr. Atsushi Suginaka (Director, Global 
Environment Division, International Cooperation Bureau, Ministry of Foreign 
Affairs of Japan) and welcomed all panelists and participants to this symposium on 
behalf of the Government of Japan, and COP10 and COP-MOP5 presidency. 
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4. Dr. Suginaka gave an overview of the outcome of the tenth meeting of the 
Conference of the Parties to the Convention on Biological Diversity (CBD-COP 10) 
and the fifth meeting of the Conference of the Parties serving as the Meeting of the 
Parties to the Cartagena Protocol on Biosafety (COP-MOP 5) in last October, which 
could produce two new protocols – the Nagoya Protocol on Access to Genetic 
Resources and the Fair and Equitable Sharing of Benefits Arising from their 
Utilization to the Convention on Biological Diversity and the Nagoya-Kuala 
Lumpur Supplementary Protocol on Liability and Redress to the Cartagena Protocol 
on Biosafety and expressed their sincere gratitude for the efforts and the 
collaborations of the Parties and stakeholders. 

5. Dr. Suginaka also noted that the signature of these protocols started in 
February 2nd and March 7th at the United Nations Headquarters in New York and 
emphasized that it is quite important to pursue early entry into force of these 
protocols and effective implementation of the protocol shall be secured. With regard 
to the effective implementation, Japan announced to contribute 1 Billion Japanese 
Yen to the multilateral mechanism to support capacity building. Recently, Japan 
proposed to establish new funds in Global Environment Facility (GEF) and, thanks 
to the understanding of the Council Members, establishment of the new fund was 
approved. The objective of the new fund is promoting early entry into force and 
effective implementation of the Nagoya Protocol. Finally, he expressed that Japan 
intends to exercise its responsibility of COP10 and COP-MOP5 presidency and will 
demonstrate leadership in the field of conservation and sustainable use of biological 
diversity with the close cooperation with CBD Secretariat and other Parties. 

III PRESENTATION BY PANELISTS 

6.  At  first session of the symposium, Ms. Jimena Nieto(Senior Adviser, Office of 
the Vice minister of the Environment, Ministry of the Environment, Housing and 
Territorial Development, Colombia) made her presentation titled “Negotiating the 
Supplementary Protocol: Significance and Challenges”.   

Part I   Negotiation and Adoption of the Nagoya-Kuala Lumpur Supplementary 
Protocol 

7. After her presentation, a panel discussion was held, chaired by Mr. Akiho 
Shibata (Professor of International Law, Kobe University). A panel discussion 
started by his presentation on a basic analysis of features and issues of the Nagoya-
Kuala Lumpur Supplementary Protocol.  
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8. Panelists; Mr. Alejandro Lago Candeira (Director of the UNESCO Chair for 
the Environment, Universidad Rey Juan Carlos, Spain), Mr. Elmo Thomas (Deputy 
Director: Research, Science and Technology, Ministry of Education, Namibia) , Mr. 
Reynaldo Ariel Alvarez-Morales (Executive Secretary, Intersecretarial Commission 
of Biosafety of Genetically Modified Organisms, Mexico), Mr. Hiroaki Ichiba 
(Deputy Director, Ministry of Foreign Affairs of Japan)  and  Mr. Duncan Currie  
(Greenpeace International) made their presentation and discussed on the issue 
presented by the moderator. 

Presentation 

9. Ms. Jimena Nieto (Senior Adviser, Office of the Vice minister of the 
Environment, Ministry of the Environment, Housing and Territorial Development, 
Colombia), was Co-Chairs of the Open-ended Ad Hoc Working Group of Legal and 
Technical Experts on Liability and Redress in the Context of the Cartagena Protocol 
on Biosafety, presented the history and the outcome of the negotiation of the 
Nagoya-Kuala Lumpur Supplementary Protocol on Liability and Redress. The 
Cartagena Protocol on Biosafety was adopted in 1999 in Montreal, Canada and in 
its Article 27 appeal to Parties to negotiate protocol that will answer the question 
on what happened if damage occurs to biodiversity as a result of the transboundary 
movement of living modified organisms (LMOs). The process was started with a 
Workshop on Liability and Redress that took place in December 2002 in Rome. 
Since 2002, she and  Mr. René Lefeber from the Netherlands worked together as the 
Co-Chairs in this process. The Open-Ended Ad Hoc Working Group of Legal and 
Technical Experts on Liability and Redress was created and met for the five time 
from 2005 to 2008 and it was supposed to be the last meeting of the Working Group 
in Cartagena, Colombia, in March 2008. During that meeting, the Co-Chairs 
presented a proposal that was named the “Core Elements Paper”. That proposal 
comprised of four categories that are administrative approach, civil liability 
component, supplementary compensation schemes and complimentary capacity 
building measures. However, the Group of Latin America and Caribbean 
Countries(“GRULAC”) opposed to accept the Co-Chairs proposal so that Parties had 
to move from Cartagena without an agreement. Another historical event in the 
meeting was made from the industry that they provide their proposal in relation to 
the process which is called the “Compact”. The important thing is that this proposal 
from the industry gave a positive impact to the negotiations at that point. After four 
years of intensive negotiation, parties could not meet the COP-MOP-4 deadline for 
the adoption of international rules and procedures for liability and redress of 
damage resulting from transboundary movements of LMOs because some 
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delegations had strong positions on some of the issues. Malaysia created Like-
Minded Group in order to move forward the process and tried to give a response to 
the some delegations from the GRULAC that did not want to have any outcomes. 
Finally we could agree to work towards legally binding instruments on liability and 
redress that include an administrative approach despite we could not meet a 
deadline. 

10. Ms. Nieto continued to explain the process after the COP-MOP4 in 2008. Co-
Chairs observed that it  was difficult to continue the negotiations in an open-ended 
format so they decided to have a smaller format which is called the “Friends of the 
Co-Chairs” in accordance with the UN practice. This group consisted of Parties 
which had strong positions. That group met on four times until the COP-MOP5 in 
Nagoya, 2010 and could manage to get an agreement on the issues that were more 
difficult to agree upon in this format. She highlighted that the Supplementary 
Protocol made significant contributions to international environmental law by 
having the definition of damage, response measures and operator and so on. Those 
issues were also presented by other panelists. She also put emphasis on the 
characteristic of this process as an inclusive and transparent. Parties and observers 
were invited from the beginning to present with their text and proposals for the 
negotiations. This instrument was not only built by the parties but also included 
text from all sectors, including the NGOs, the private sector and the academy. The 
role of the Co-Chairs was mainly to guide the discussion to be legally sound. 
Finally, she concluded that the spirit in Nagoya was really positive. The 
Government of Japan allowed Parties to have a meeting back to the COP-MOP and 
it helped to achieve an agreement on the text even before COP-MOP. That allowed 
also for the Protocol to be adopted in a spirit of friendliness and of happiness. 

11. Mr. Akiho Shibata (Professor of International Law, Kobe University), who 
served as a moderator of this session, presented the basic features of the 
Supplementary Protocol on Liability and  Redress(for his presentation material, see 
Annex 1). Professor Shibata explained that the Supplementary Protocol  was 
adopted as a legally binding treaty and it deals with possible biodiversity damage 
that may result  from living modified organisms (LMOs). The Supplementary 
Protocol does not directly address damage to human health because it was adopted 
within the legal framework of the Convention on Biological Diversity and the 
Cartagena Protocol on Biosafety which aims at the conservation and sustainable 
use of the biological diversity. The safety of pharmaceutical products and foods 
made from LMOs  are effectively dealt with in different international institutions. 
For better understanding of the reality of LMOs, he gave an overview of the use of 
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LMOs in our daily life. He said that, as of 2009, there are 25 countries harvesting 
GM crops, totaling 134 million ha worldwide.   In Japan, in 2009 alone, 20 LMOs 
were approved for open use. However no commercial harvesting of GM crops have 
yet to be realized in Japan. For contained use of LMOs, more than 100 approvals 
are made each year in the field of research and industrial activities.  

12.    The question then is how to deal with possible damage to biodiversity that 
may be caused by LMOs. In his presentation, he provided possible case scenarios in 
order to demonstrate how the Supplementary Protocol would be applied and 
implemented. First, he explained that, even though the Supplementary Protocol as 
a treaty applies only to LMOs subject to transboundary movements, the domestic 
law implementing the Supplementary Protocol most likely would not differentiate 
imported LMOs and domestically produced LMOs. Second, the Supplementary 
Protocol provided for the administrative approach to liability, its core scheme is 
stipulated in Article 5, and also allowed the Parties, in Article 12, to establish the 
civil liability approach under their domestic laws to deal with the damage.   Under 
the administrative approach, a legal relationship would be established between the 
competent authority of the Party and the operator.  He explained that this is very 
different from the civil liability approach which establishes a legal relationship 
between the victim of the damage and the operator who caused the damage and 
tries to resolve the issue normally in the court and by financial compensation. 
Under the Supplementary Protocol, the competent authority of the imported Party 
would demand the operator to take appropriate response measures. Third, he 
explained that the significant achievements of the Supplementary Protocol could be 
found in its definition of damage to biological diversity and its detailed definition of 
“response measures” which includes also restoration of biological diversity to the 
condition that existed before the damage occurred, or its nearest equivalent. Finally, 
he touched upon the definition of “operator” under the Supplementary Protocol and 
expressed the view that, in principle, the “operator” would be determined by the 
Parties’ domestic laws.   

13. Based on such analysis, Professor Shibata then identified six interesting 
features  of the Supplementary Protocol that could be discussed in more detail 
amongst the Panelists. First, the significance of the administrative approach to 
liability which is actually the center piece of the Supplementary Protocol. Second, 
why only one article on civil liability was inserted in the Supplementary Protocol.  
Third,  how the Supplementary Protocol achieved a scientifically sound legal regime, 
because it involves a lot of scientific knowledge and understanding such as the 
concept of LMOs and the concept of damage or threat of damage to biological 
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diversity. Fourth, how the Supplementary Protocol balanced the conservation of 
biodiversity with the trade interests. Fifth, the flexibilities provided in the 
Supplementary Protocol allowing Parties to determine how to implement its 
provisions by their domestic law. Sixth, the transparency of the negotiating process 
of the Supplementary Protocol.  

Panel Discussion 

13.  Mr. Alejandro Lago Candeira (Director of the UNESCO Chair for the 
Environment, Universidad Rey Juan Carlos, Spain) presented the issue on 
administrative approach in the process of the negotiation on rules and procedures of 
liability and redress in the context of Article 27 of the Cartagena Protocol. He also 
shared the EU experiences on the European Directive 2004/35 on environmental 
liability (“Environmental Liability Directive”) with regard to the prevention and 
remedying of environmental damage. The idea of this Environmental Liability 
Directive was to establish a community environmental liability scheme. Indeed, 
many of the environmental legislation adopted at the community level intends to 
avoid internal disturbances to the common market. This objective was to integrate a 
common approach to effectively execute the polluter pays principle. As another 
feature of the Environmental Liability Directive is that it is a directive. It is a legal 
norm that obliges member states to fulfill its objectives but it also allows a certain 
degree of flexibility in the means on how to achieve that. Therefore, it is an 
instrument that needs to be transposed and to be developed into each national 
system. With regard to the merits and demerits of the administrative approach. EU 
considers the administrative approach is a very good solution for the rules and 
procedures on liability and redress in the context of the Cartagena Protocol because 
its main focus would be to address damage to the conservation and sustainable use 
of biodiversity. This would not be well handled by traditional civil liability systems. 
The administrative approach is based on designation of a competent authority that 
is in charge of the system. Nevertheless, the main obligation is not on the 
competent authority but on the polluter that is objectively channeled to the 
operator. The operator has obligations to take response measures in cases where 
environmental damage has occurred. One of the main merits of the administrative 
approach is preventive character. It is not necessary to wait to prove that damage 
has actually occurred but we can act if there is an imminent threat despite it has 
been slightly watered down in the Supplementary Protocol. Second merit is it covers 
“orphan damage”, which is damage that could not be easily claimed by someone so it 
could not be redressed and the civil liability regimes cannot cope very well with this 
orphan damage. Another merit is that it is important to note that the 
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administrative system does not substitute the civil system, so it has a 
complimentary character. A possible demerit is that the process is left to the 
discretion of the competent authority, at least how it is established in the 
Supplementary Protocol. This can be solved at the national level with the 
introduction of the possibility of allowing third parties to request the competent 
authority to take action. 

14.  Mr. Elmo Thomas (Deputy Director: Research, Science and Technology, 
Ministry of Education, Namibia) shared the position of the African group to a civil 
liability in the negotiation of the Supplementary Protocol. African group interprets 
that Article 27 calls for rules and regulations on liability and redress and this rules 
and regulations include some guidelines and binding rules and regulations. 
Therefore African group quite stick to this idea of having something that it is legally 
binding. African group also looked at liability and redress as two issues. One is on 
liability: who pays and how much for damage. The other is on redress: how to fix the 
problem or the damage that occurred. Consequently the concept of damage becomes 
at the crux of negotiation. African group considers the rest of the environment and 
the socio-economic aspect must be taken care for considering the concept of damage 
with referring the Cartagena Protocol as the mother Protocol. Therefore he 
mentioned the importance of clear definition of the damage and the need for having 
articles on civil liability other than administrative approach. As a consequence, he 
pointed out the importance of Article 5 and 12.2 of the Supplementary Protocol 
which provide for that Parties shall provide rules and procedures in their domestic 
law and adequate rules and procedures in their domestic law on civil liability for 
material or personal damage associated with the damage. 

15.  Mr. Reynaldo Ariel Alvarez-Morales (Executive Secretary, Intersecretarial 
Commission of Biosafety of Genetically Modified Organisms, Mexico) presented his 
observation to the Supplementary Protocol from scientific point of view. He, as a 
scientist, mentioned that scientists tend to think that there must be very well 
defined points in order to take a decision whereas how lawyers interpret. It may be 
the same issues that we scientists think and layers may want to interpret those in 
the benefit of the people or whatever. They are very complementary each other. For 
instance the EU uses the term “imminent threat of damage” in its directive. This is 
very good example of flexibility that the directive allow for the deletion of this and 
go back and adjust within their own rules and law. For the same reasons, Mexico 
and most of the GRULAC countries opted for the deletion of this term. With regard 
to the concept of “imminence”, it is very difficult to attribute those damages to 
LMOs whereas oil pollution, it is obvious to be damage to the environment. He 
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pointed out that the definition of damage in the Supplementary Protocol has two 
characteristics. It is measurable or otherwise observable. There is also the need to 
establish link between environment. The problem is a concept of “imminent threat 
of damage” because LMOs would be associating with dangerous substances which 
are well known or proven to have adverse effects. But it depends on their use and 
most likely for commercial purposes. They may be comparable to exotic species. In 
any cases, there is no reason to associate these type of characteristics to LMOs at 
this moment. That is why the proposition of imminent threat of damage could not 
be part of this regime. With respect to the deletion of “products thereof”, this is also 
a very tricky question because damage to the environment must be associated with 
organisms that replicate in the environment where they should not be grown. No 
one would expect that any products do contain DNA, for instance a tomato puree 
made from transgenic tomatoes, have possibilities to pose risks to the environment. 
However, some people posed that products thereof need to be included as a 
component because horizontal genes transfer, those DNA may be replicable and 
may be transferable to other organisms, would happen. Actually horizontal genes 
transfer is a very well known issue within bacteria and other micro-organisms. But 
most of them are in evolutionary terms. Genes are not just transferred from fathers 
to the progeny but also in evolutionary terms, horizontally. For these reasons, it 
would cause actually much more problem by including products thereof at this 
moment. There are issues still for science to deal with and for law as well. In his 
conclusion, he evaluated the Supplementary Protocol is a very solid and 
scientifically sound instrument.  

16. Ms. Jimena Nieto gave an overview of negotiation of the issue on financial 
security which provided for Article 10 of the Supplementary Protocol. Basically 
those who were in favor of having financial security provisions wanted to be able to 
request insurance from the exporters of LMOs. In that sense, it is for sure they have 
resources for compensation from damage. They thought that it was fair to request it 
in this context. However the other part of the room did not agree with that it would 
put additional costs on the technology and they were not ready to accept the 
technology to be more expensive. It was also presented that there was no available 
insurance for this kind of  products and for environmental damage. She also pointed 
out the argument on relationship with the World Trade Organization, for instances 
if the insurances or the financial securities used as a trade barrier. That was of 
course what was behind all this discussion where the concern of financial security 
being used as a trade barrier to these products. The Cartagena Protocol had tried to 
solve that issue in its preamble that requests to look at trade and  environment as 
mutually supportive. But there is a lot of ambiguity in the drafting of the preamble 
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on trade and environment in the Cartagena Protocol. At this moment, there is no 
clarity what would happen if a conflict arises. The compromised language in Article 
10 of the Supplementary Protocol might be more a symbolic provision even though 
it is not clear how this will work if such a conflict arise. So she concluded that this 
final outcome is a fair balance in the two interests. Further she mentioned an issue 
related to the concept of imminent threat of damage on trade. Some Parties feared 
that the concept of imminent threat of damage could be used as a trade barrier as 
well. Because some Parties could deny import of LMOs for the reason that there is 
an imminent threat of damage to their territory. However such a declaration could 
be a trade barrier so that it would raise issue related to WTO rules. In the end, this 
issue was resolved as previous speaker already mentioned and it was a positive sign 
to the Protocol.  

17.  Mr. Hiroaki Ichiba (Deputy Director, Ministry of Foreign Affairs, Japan) 
provided an overview of the basic position of Japan toward this negotiation and the 
issue of flexibility of the Supplementary Protocol (for his presentation material, see 
Annex 2). In his presentation, first, he mentioned that Japan had two faces with 
regard to the negotiation. Japan was the host country of the COP–MOP5 so that 
Japan had to show their commitments to adopt the Supplementary Protocol. 
Fortunately there was a shared recognition among the negotiators that we need to 
complete this work and adopt the Supplementary Protocol because we already had 
passed the primary deadline designated under Article 27 of Cartagena Protocol, 
which was May 2008. Under these circumstances, Japanese delegation tried to be as 
flexible as possible and played a role as a mediator or a facilitator to bridge the gap 
between the two sides in Nagoya. At the same time, as one of the negotiating 
parties, Japan had its basic position toward the negotiation. First, the 
Supplementary Protocol should be within the scope of Cartagena Protocol on 
Biosafety for the reason that Cartagena Protocol was agreed upon after a very 
tough and difficult negotiation and based on a very fine and delicate balance. 
Second, the Supplementary Protocol should strike a balance between smooth 
international trade and careful treatment of LMOs. Third, the Supplementary 
Protocol should be consistent with the Japanese legal system.  

18. As for the specific issue of flexibility, Mr. Ichiba pointed out that Japan attached 
importance to ensure flexibility for two reasons. One is the domestic requirement. 
Japan already provided for a very comprehensive regime, the Cartagena Law, in 
2000 with regard to the risk of LMOs. The other is something international which 
was shared by many Parties. For each country, the situation surrounding them and 
the capacity of each government are different. Under these circumstances, it is 



 10 / 20 
 

better for each government to have a flexible framework to respond to the situation. 
The flexibility was necessary in order for everyone to agree and adopt the 
Supplementary Protocol given diverse views on LMOs and different domestic legal 
systems and different level of development of domestic laws in each country. In this 
context, he mentioned that flexibility is not a new approach as the Cartagena 
Protocol on Biosafety entrusts a great deal to domestic law on what to do for risk 
assessment. Some may see this flexibility as a risk that some countries may 
establish a domestic system arbitrarily, but it was only practical option we could 
take. He said that, if necessary, this issue could be addressed in the future MOP. He 
suggested, as an example, to consider conducting mutual assessment and mutual 
monitoring among Parties in order to prevent the risk of establishing arbitral 
systems in certain countries.  He said it depends on the collective effort of the 
parties in the future and he is optimistic about it.  

19. Mr. Duncan Currie (Greenpeace International) highlighted the meaning of 
the Supplementary Protocol to address damage from LMOs and said that the 
damage may not be limited in space or time and therefore the Supplementary 
Protocol should not have limited in space or time. Mr. Currie also emphasized the 
role of observers in international negotiations for increasing transparency and 
accountability in the process. With regard to the issue on transparency and 
accountability in the process, he pointed out that its objective is to contribute to the 
protection of the rights of present and future generations to live in an adequate 
environment to his or her health and well being by referring Article 23 of the 
Cartagena Protocol and the Aarhus Convention which guarantees the right of 
access to information, public participation and decision making and access to justice 
and environmental matters. They are fundamental elements of good governance at 
all levels and essential for sustainability. It also must be taken care of keeping the 
processes open in principle to the public at large and specifically on public 
participation relevant to the negotiations. Public participation generally does 
contribute to the quality of decision-making on environmental matters in 
international forums by bringing different opinions and expertise to the process and 
increasing transparency and accountability. It also notes that the public should be 
allowed to participate at all relevant stages unless there is a reasonable basis to 
exclude them. In conclusion, he put emphasis again on the need for feedback the 
process to public because negotiations must have legitimacy and so if negotiations 
are conducted in a backroom for too prolonged a period then they resolute in 
legitimacy and that can be dangerous to the negotiation process as well. 
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20. Panelists further discussed the issue on civil liability which is Article 12 of 
the Supplementary Protocol. During the negotiation on this issue, there were big 
differences between Parties on its concept and scope and so on. One of the crucial 
aspects of the issue on civil liability is that this is to be implemented within the 
different national legal systems. Therefore it is difficult for many Parties to accept 
mandatory provision on civil liability because it might require a fundamental 
change of the civil liability legislation in their countries. There are still some 
concerns on civil liability provision of the Supplementary Protocol, several panelists 
pointed out the importance of Article 13 which mentions a review of the 
effectiveness of Articles 10 and 12.  One participant raised a question from the floor 
to the panelists that the deletion of “imminent threat” seems to be a question of 
science but more a question of linguistic one. A panelist answered that it is right 
question and commented it will need for certain period of time before it occurs and 
it depends on the result of the risk assessment. 

21. At the second session, panelists made their presentations on Cartagena 
Protocol Regime and Implementation of the Nagoya-Kuala Lumpur Supplementary 
Protocol and discussed the issue related to this. This session was chaired by Ms. 
Jimena Nieto. 

Part II  Cartagena Protocol Regime and Implementation of the Nagoya-
Kuala Lumpur Supplementary Protocol 

Presentation by the Panelists 

22. Professor Akiho Shibata gave an overview of the possible domestic 
implementation of the Nagoya-Kuala Lumpur Supplementary Protocol in Japan (for 
his presentation material, see Annex 3).  First, he explained that, under the 
Japanese domestic legal system, international treaties if duly ratified by and 
entered into force for Japan will have the force of law without any implementing 
legislation.  However usually and especially for environmental treaties with 
detailed rules and procedures, implementing domestic legislations for treaties will 
be enacted.  Therefore, the Japanese government examines carefully  the content of 
new treaties for its consistency with the Japanese Constitution,  its fundamental 
legal system and  its legal philosophy.  Second, he explained that, in 2003, Japan 
enacted the Law concerning Conservation and Sustainable Use of Biological 
Diversity through Regulation on the Use of Living Modified Organisms (Law No.97 
of 2003: Japan’s Cartagena Law) to implement all obligations under the Cartagena 
Protocol.  Japan’s Cartagena Law covers all LMOs as defined in the Cartagena 
Protocol and applies, irrespective of their foreign or domestic origin, to  “use of and 



 12 / 20 
 

other acts involving LMOs” in Japan.  It  authorizes the competent authority to 
order the users and others to take all necessary measures, including recovery of 
LMOs, to prevent adverse effect caused by LMOs that is defined as “the possibility 
of loss to biological diversity”.   Third, according to his view, the content of the new 
Supplementary Protocol based on administrative approach would be implemented, 
with only minor adjustments, by applying the existing Japan’s Cartagena Law.  
Fourth, he pointed out that the following two issues should be kept in mind: First, 
the concept of “damage to the biodiversity” under the Supplementary Protocol shall 
be interpreted and implemented in Japan within the concept of  “effects on 
biological diversity” under  Japan’s Cartagena Law.  Second, the concept of 
“operator” under the Supplementary Protocol shall be interpreted and implemented 
in Japan within the concept of “users of LMOs and others” under Japan’s Cartagena 
Law.  

23. Professor Shibata then examined specific obligations and authorizations 
under the Supplementary Protocol and how they will be implemented domestically 
in Japan. With regard to the obligations under Article 5 and Article 12(1) relating to 
the administrative approach  and the damage to biodiversity, Japan’s Cartagena 
Law and other general administrative laws would be able to implement them, with 
one reservation. The required “response measures” under the Supplementary 
Protocol are very elaborate and far-reaching, but Japan’s Cartagena Law requires 
all measures “that are necessary to prevent the adverse effects.”  It should be 
carefully examined whether “all necessary measures to prevent” under Japan’s 
Cartagena Law can cover all the “response measures” that include restoration 
measures.  With regard to the obligation under Article 5(3) dealing with  “a 
sufficient likelihood of damage,” Japan’s Cartagena Law already covers this type of 
cases. With regard to the obligations under Article 12(2) and (3) dealing with civil 
liability for material or personal damage, Japan’s general Civil Law (tort law) would 
most likely be the implementing framework, which allows the victim to pursue the 
liability of wrongdoers as long as all other necessary conditions provided in that 
Law are satisfied. However, such damage under the Civil Law may not be 
necessarily associated with the biodiversity damage. With regard to the 
authorization under Article 10(1) which allows Parties to retain the right to provide 
the provision on financial security in domestic law, although it is doubtful that 
Article 10(1) provided internationally recognized authority to impose financial 
security, the current Japan’s Cartagena Law does not provide for such an authority, 
and, most likely, Japan would decide not to implement this provision against the 
“users” of LMOs. Finally, with regard to the authorization under the latter sentence 
of Article 12(1) which provides that the Parties may, as appropriate, apply or 
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develop civil liability rules and procedures for cases of biodiversity damage, under 
the current Japanese general Civil Law and its jurisprudence, it would be both 
legally and politically difficult to cover “biodiversity damage”, therefore, Japan most 
likely will opt for not implementing this provision.   

24. Mr. Dire Tladi (Legal Counsellor, Permanent Mission of South Africa to the 
United Nations) presented on implementation of the Nagoya-Kuala Lumpur 
Supplementary Protocol from African perspective. At the outset, he gave brief 
overview on the Genetically Modified Organisms Act(GMO Act) of South Africa in 
1997. Mr. Tladi also mentioned the challenge of implementing the Nagoya-Kuala 
Lumpur Supplementary Protocol on Liability and Redress. He titled those 
challenges as issues on reinterpretation, revision and re-imagination to the 
provision of the agreement. He also described it as “fault lines”. The re-emergence of 
the fault lines raise the problem of auto-interpretation of international law which 
comes from the fact the absence of a compulsory judicial organs to settle disputes, 
and allows individual states the privilege of determining for themselves what the 
law is in any given instrument. The difficulty of avoiding diverse interpretations 
can be illustrated by considering the term “damage” in the Supplementary Protocol. 
In the course of the negotiations, there has been discussed a broad range of 
definition of “damage”. One prefers a narrow definition of damage that can only 
related to biodiversity, others prefer damage covered harm to human health and 
even economic loss. Finally language of the definition resulted as “an adverse effect 
on the conservation and sustainable use of biological diversity, taking also into 
account risks to human health;” but its language comes from the Cartagena 
Protocol, remain a lot of ambiguity or discretion to the States. What is important to 
note is that this was not a new debate but was simply replaying the negotiations of 
Cartagena Protocol in a new forum. The same contestation had applied to the 
definition of “operator”. The Supplementary Protocol does not only leave a wide 
margin of discretion in the interpretation but also in the implementing state. For 
example, the Supplementary Protocol does not set out specific response measures 
that are to be implemented in the event of damage but rather leaves it to national 
authorities to make the determination. Similarly, while the Supplementary Protocol 
requires a closer link to be established between the damage and the living modified 
organism, how this is to be done is left completely up to domestic law. Then he 
pointed out that both the discretion and the ambiguity provided in the 
Supplementary Protocol allow States to reinterpret, revise and re-imagine the 
provision of the Supplementary Protocol and allow domestic laws how to implement 
it. Nonetheless, he added that the wide margin of available discretion to the 
domestic implementation is tempered by the transboundary character of the 
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Supplementary Protocol in its application. The point here is the discretion is not 
absolute as enforcement. It may need to take place in a different jurisdiction. 
Finally he concluded that the adoption of the Nagoya-Kuala Lumpur 
Supplementary Protocol is an exceptional feat only provided by the skilful 
ambiguity employed by drafters. Through the skilful employ of ambiguity, different 
domestic systems with different resource levels, different priorities attaching to 
environmental concerns, different policies towards biotechnology, towards trade, 
different policy concerns are free to make their own policy choices in implementing 
the supplementary protocol, whether as a result of explicit defense to domestic law 
or as a result of the ambiguity.  

25. Mr. Tom Carrato (Chair, Global Industry Coalition Steering Committee) 
provided the industry perspective on the implementation of the Nagoya-Kuala 
Lumpur Supplementary Protocol on Liability and Redress(for his presentation 
material, see Annex 4). He said that the industry generally supported the 
Supplementary Protocol. The industry believes that an administrative approach to  
respond in the event of damage is the most appropriate approach for any damage to 
the environment or to biological diversity. In implementing the Supplementary 
Protocol, it provides a basic framework for an administrative approach in order to 
response to damage with a number of fundamental key elements. The 
Supplementary Protocol also need to be embodied into the domestic law of different 
jurisdictions. So he pointed out that Parties need to undertake careful analysis of 
domestic law in order to respond the specific mandate of the Supplementary 
Protocol. He also highlighted several elements of why the industry support the 
Supplementary Protocol. First of all, he observed that biodiversity is a public good 
to be protected by the State so the decision-making related to this should be based 
on sound scientific basis. Channeling of liability to the operator who caused the 
damage to biological diversity is another element. In relation to this, the 
Supplementary Protocol provides appropriate defenses to those who are accused of 
causing damage. It is also important that the Supplementary Protocol allows the 
domestic law to provide reasonable limitations both on the time for bringing the 
claim and on the financial cost for which an operator can be held for responsible. 
Those elements need to be embodied into the domestic law of different jurisdictions. 
So Parties need to undertake careful analysis of domestic law in order to respond 
the specific mandate of the Supplementary Protocol. In order to respond the issues 
left to the domestic law, the industry made some arrangements that was considered 
a binding contractual obligation among the six companies, and any other companies 
that chose to sign it, to remediate actual damage to biological diversity caused by 
their products. He referred to the arrangement as a “compact”. This compact can 
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apply whether the activity with the LMOs is purely domestic or international. The 
compact was designed to be fair, accessible and efficient. It is fully developed and 
clearly defined and self contained within the four corners of a document. In closing, 
Mr. Carrato emphasized that the detailed analysis of and verifying consistency with 
the existing domestic law would be a key to ratify and implement the 
Supplementary Protocol. So countries  who decide to ratify and implement it have to 
actually be able to carry it out. The technical capacity to make the required 
scientific determinations is a very important element that countries would have in 
place in order to actually deal with an incidental damage to biological diversity. 

26. Mr. Worku Damena Yifru (Programme Officer, Biosafety Policy and Law, 
CBD Secretariat) introduced the responsibilities and functions of the Secretariat in 
supporting the negotiations on liability and redress – past, present and future. The 
Secretariat is a treaty body, established under Article 24 of the Convention on 
Biological Diversity with some specific functions. The Secretariat is also assigned to 
be the secretariat for the Cartagena Protocol on Biosafety. Following the adoption of 
the two protocols in Nagoya in October 2010, the Secretariat has been further 
assigned to play the role of a secretariat to the two new instruments. The 
Secretariat is now providing secretariat service for four treaties. During the 
negotiations on liability and redress in the context of Article 27 of the Biosafety 
Protocol, the Secretariat organized and serviced a number of negotiation meetings - 
five open-ended working group meetings, and five small group meetings. The 
Secretariat has also produced about 20 information documents that were believed to 
facilitate the negotiations. From adoption in Nagoya, the Secretariat has processed 
its editing for making sure the accuracy of the different language versions of the 
text consulting with some Parties and working closely with the UN Treaty Section. 
The Secretariat submitted the final version of the text in all UN languages to the 
UN Treaty Section. The United Nations is the depository of the treaty so the 
Secretariat submitted the text for its authentication. The Supplementary Protocol 
opened for signature by Parties to the Protocol at the UN Headquarters in New 
York in 7 March 2011 and the Secretariat has witnessed its opening for signature. 
In conjunction with the opening for the signature of the Supplementary Protocol, 
the Secretariat has prepared an introductory note on the Supplementary Protocol 
explaining some basic facts about it for helping initiate a domestic process and 
prepare justification for government to proceed with signing and ratifying the 
Supplementary Protocol. Then he shared some information concerning activities 
until COP-MOP6. The Secretariat is supposed to undertake some activities based 
on COP-MOP5 decisions, which are decision BS-V/11 on liability and redress and 
decision BS-V/16 on the Strategic Plan of the Cartagena Protocol. Since decision 
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encourages Parties to the Cartagena Protocol to implement the Supplementary 
Protocol pending its entry into force, the Secretariat are supposed to provide 
support to Parties to embark implementing or incorporating provisions of the 
Supplementary Protocol. There is also a decision that makes reference to the need 
for cooperation among Parties in building capacities. It was also mentioned about 
reviewing and revising the existing Action Plan on Building Capacities for the 
Effective Implementation of the Cartagena Protocol. With regard to the Strategic 
Plan, it provides for the operational objective on liability and redress, including 
objective to adopt and implement the Supplementary Protocol and to assist Parties 
to the Protocol in their efforts to establish and apply the rules and procedures on 
liability and redress. The Secretariat intend to undertake related activities until 
COP-MOP6, including organizing briefings and workshops preparing and making 
available some promotional materials that may facilitate discussions or enhance the 
understanding of the provisions of requirements of the Supplementary Protocol. 

27. After the presentation from panelists, there were some questions from the 
floor. Some participants requested comment to panelists on the restoration of the 
damages to the biodiversity in case the concept of the damages to the biodiversity is 
not referred in law itself. One panelist answered to this question that, it depended 
on a provision of the law, the concept of the damages to the biodiversity could be 
interpreted in the impact on biodiversity in a broad sense therefore the damage 
could be included as a part of its concept. However panelist also pointed that it may 
need to take careful consideration during the process of the signing and ratification 
whether there is a need for revising the law or not from point of view that the 
operator ultimately had to shoulder the burden for restoration. The other panelists 
add some comments that the Environmental Liability Directive, for example, is a 
framework and has wider range of scope so it is applicable to all environmental 
damage. However, the Supplementary Protocol does not cover all of biodiversity but 
focuses on specific aspects of biodiversity.  

28. At the third session, presentations made by distinguished panelist. After 
their presentation, panelists and participants discussed about their presentation 
and further question identified by panelists. This session was chaired by Mr. 
Masaru Oshima, Principal Deputy Director, Ministry of Foreign Affairs of Japan. 

Part III  Nagoya Protocol on ABS 

Presentation by the panelist 

29. Mr. Fernando Casas(Co-Chairs of Intergovernmental Committee for the 
Nagoya Protocol on ABS), was Co-Chairs of the Ad Hoc Open-Ended Working Group 
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on Access and Benefit-Sharing, gave an overview of the significance of the adoption 
of Nagoya Protocol on ABS (for his presentation material, see Annex 5). In his 
presentation, he mentioned that the core of the Nagoya Protocol is ABC of ABS; 
Access, Benefit-sharing and Compliance. The Nagoya Protocol provides some key 
concept for this. First he mentioned the concept of “utilization” which means to 
conduct research and development on the genetic and/or biochemical composition of 
genetic resources, including through the application of biotechnology in the Protocol. 
Second key concept is the benefits arising from the utilization of traditional 
knowledge associated with genetic resources bearing in mind the fact that the 
situation of each country is different. Third concept is access to genetic resources 
which is critical concept for legal certainty, clarity and transparency. He also 
pointed out the importance of article on simplified measures on access for non-
commercial research purposes. The critical loop from policy viewpoint here is the 
exercise of sovereign rights over genetic resources which imply the responsibility of 
countries on the conservation and sustainable use of biodiversity but as well the 
opportunity to enhance value and to add a maximize value. The key understanding 
is that all Parties to this Protocol eventually will be both providers and users. 
Therefore, it is important to recognize the linkage between benefit-sharing and 
conservation and sustainable use of biodiversity. The Nagoya Protocol actually 
provides opportunities for increasing national capacity and for add value to their 
own resources. But at the same time, we need to recognize that we are losing option 
values, genetic resources which have potential value for development. What  is 
important is to build a win-win relationship. With regard to the signature, the 
Nagoya Protocol was opened for signature on 2 February 2011 during a signing 
ceremony held at the UN Headquarters. He also pointed out that the importance of 
the Global Environment Facility (GEF) which will operate the new fund for 
supporting countries looking to build enabling activities to ratify the protocol and as 
the financial mechanism of the Protocol. Finally he concluded that the early entry 
into force of the Protocol is still important for both users and providers to reduce the 
distrust and the risks of non-compliance. 

30. After the presentation by Mr. Casas, Co-Chairs of Intergovernmental 
Committee for the Nagoya Protocol on ABS, panelists provided their presentation 
on “Future challenges and prospects of each region toward the ratification of the 
Nagoya Protocol on ABS” from their regional perspectives. 

31. Mr. Pierre du Plessis (Technical Advisor, Interim Bio-prospecting Committee, 
Namibia) shared African perspectives on the challenges and prospects towards 
ratification of the Nagoya Protocol. He also added the outlook towards 
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implementation of the Protocol in Africa. He observed that the third objective of the 
Convention on Biological Diversity was not being implemented effectively by the 
Parties so far. In this connection, the effective implementation of fair and equitable 
benefit-sharing is a key to making the CBD work because it provides alternative 
development for countries rich in biodiversity. He also pointed out the importance of 
the Green Economy. A very key part of the Green Economy is the development of 
industries, income streams and development paths based on biodiversity including 
its fair and equitable benefit-sharing. In this regard, Mr. du Plessis also stressed 
that the third objective of the CBD includes full appropriate access to technology 
transfer, appropriate funding and capacity building and that will lead to Green 
Economy option being realized. With regard to the ABC of ABS; Access, Benefit-
sharing and Compliance, he referred some criticism made at the WIPO-IGC 
meeting which said that the Nagoya Protocol is a flawed instrument because it is 
too prescriptive about access but weak on benefit-sharing and compliance because it 
gives too much emphasis on domestic law and on mutually agreed terms. However 
he expressed different observation of African perspectives that the Protocol is very 
useful tool which provide new opportunities and flexibilities for national 
implementation. Furthermore, the Nagoya Protocol provided two concrete advances. 
First, it provided the clear definition for inclusion of derivatives in the scope of the 
Protocol. Second, it provided for the user measures to ensure compliance with the 
prior informed consent of the country of origin or a Party that has acquired the 
genetic resources in accordance with the CBD. He noted that since user countries 
has long been not taking their responsibilities in their jurisdiction to effectively 
implement the third objectives of the CBD, those two major steps are quite 
important for countries providing genetic resources. What is more, Africa in general 
have very low capacity to negotiate the contract or lacks national legislation to 
regulate bioprocpecting. In this sense, the Nagoya Protocol which provide for user 
measures and clear obligations of user countries are quite important. A global 
multilateral benefit sharing mechanism is another crux for Africa which is based on 
the idea that a user must pay for global biodiversity. Users have an obligation to 
contribute to sustainable use and conservation of biodiversity. Although it is not 
defined the format of a global multilateral benefit sharing mechanism but it should 
be discussed how this mechanism could work out. To summarize briefly, the Nagoya 
Protocol is a crucial part of safeguarding and valorizing the national capital that is 
biodiversity. It is also important step for pursuing poverty alleviation and economic 
development strategy that does not destroy biodiversity. 

32. Dr. Atsushi Suginaka (Director, Global Environment Division, International 
Cooperation Bureau, Ministry of Foreign Affairs of Japan) provided an overview of 
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Japanese response and challenges to the Nagoya Protocol on ABS(for his 
presentation material, see Annex 6). He presented that the Nagoya Protocol is 
expected to provide merit for both users and provider countries through its 
implementation. First he pointed out four merits in general that are the promotion 
of utilization of genetic resources, the contribution to the conservation of biological 
diversity, the promotion of compliance with domestic legislation or regulatory 
requirement on ABS and the respect for traditional knowledge. He also mentioned 
Japanese domestic challenges to address implementation of the Nagoya Protocol. 
Since the process of signature to the Protocol has opened in 2nd February 2001 and 
Japan intends to sign the Nagoya Protocol as early as possible, Japan has to 
address various domestic challenges for implementing the Nagoya Protocol 
effectively. Japan has been acting mainly as a user of genetic resources but there 
were no specific domestic rules on ABS. This situation is called free access. For this 
reason, Japan intends to learn from those countries with already established 
domestic ABS legislations. In considering Japan’s domestic framework, the 
following points are need to be addressed. Since the convention had entered into 
effect in 1993, users have not always successfully accessed genetic resources so they 
concerns the Nagoya Protocol might introduce more complicated procedures and 
make further difficulties. Such concerns might be partially caused by the lack of 
clear understanding among the users so it is important  to make provider’s legal 
system more transparent and to raise further awareness among the users.  

33. He highlighted some major articles which require concrete considerations 
toward ratification that are Article 5 on benefit-sharing, Article 6 on Access, Article 
10 on Global Multilateral Benefits Sharing Mechanism, Article 15, 17 and 18 on 
Compliance. With regard to Article 5, 6, 15, 17 and 18, Japan will consider 
necessary new domestic measures, including the improvement of existing measures. 
With regard to Article 10, he explained that Japan contributed a new trust fund at 
GEF to support the capacity building on ABS in developing countries and this is an 
initiative for promoting early entry into force and effective implementation of the 
Nagoya Protocol on ABS not prejudge the necessity and the modality of global 
multilateral mechanism under Article 10. He also stressed that this ABS Fund 
should focus on the activities relating to conservation and sustainable use of genetic 
resources. Concrete modalities of operation will be discussed at the 2nd 
Intergovernmental Committee for the Nagoya Protocol to be held in April next year. 
Another important process for Japan is awareness-raising following the COP 10, 
various biodiversity related event have been held in Japan.  In Japan, 
Organizations such as Japan Bioindustry Association have been actively working to 
raise awareness of this area. It is very important to share the objectives and major 
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elements of the Nagoya Protocol with academic and industry expert for their deeper 
understanding of the ABS. Japan intends to seek effective measure through 
discussions with relevant stakeholders. In conclusion, Dr. Suginaka expressed that 
Japan intends to exercise its leadership as COP 10 Presidency and asked the CBD 
Secretariat, each parties and stakeholders for their further support to ensure  
effective and stable implementation of the Nagoya Protocol. 

34. After the presentation from panelists, participants raised some questions to 
the panelist. One participant questioned about the EU perspectives on the 
ratification and implementation of the Nagoya Protocol. Since there were no 
speaker from EU on the Nagoya Protocol in this session, panelist from EU of other 
session provided some observations about the EU perspectives, pointing out that 
the EU was in a different position regarding  the Nagoya-Kuala Lumpur Protocol, 
where  the EU already had the instrument on liability and redress at the EU level, 
and to the ABS Nagoya Protocol on ABS, where there is no such an instrument on 
ABS at the EU level. . Therefore it is going to be a longer and more difficult internal 
process for implementing the Nagoya Protocol at the EU level. The other 
participants asked the Mr. Cassas as a Co-Chair of the Intergovernmental 
Committee for the Nagoya Protocol on approach to encourage countries to accelerate 
their signature and ratifications to the Protocol. Mr. Cassas responded that there 
are some signals. For example, providing funds for a number of key countries could 
work in the direction of promoting both the signature and ratification of the 
Protocol is one on them. The other is political one that ratification of some key 
countries could be a definitely powerful message for it. The other panelist added 
that it is crucial a provider countries enact a good system on compliance that is 
balanced against access for ensuring a win-win situation. 

IV CLOSING REMARK 

35. Dr. Suginaka, Director of Global Environment Division, International 
Cooperation Bureau, Ministry of Foreign Affairs of Japan, extended his gratitude to 
all the panelists and participants to make the symposium fruitful. Due to the Great 
East Japan Earthquake including Tsunami on March 11, 2011 and the resultant 
nuclear power plant accidents, some panelists could not attend this symposium. 
However, the panelists and participants  held active discussion and exchanged a lot 
of views. 

36. The symposium closed the all the session at 7 p.m. on 14 March 2011. 


