EU Environmental Liability Regime

The European Commission conducted three specific studies. They concern the valuation and restoration of damage to natural resources for the purpose of environmental liability, the financial assurance issues of environmental liability and a market-based analysis of financial assurance issues associated with US natural resource damage liability. These studies are available to the public on the Internet site http://europa.eu.int/comm/environment/liability.

On 23 January 2002 the Commission adopted a Proposal for a Directive of the European Parliament and the Council on environmental liability with regard to the prevention and remedying of environmental damage (COM(2002)17). The Directive was adopted as Directive 2004/35/EC on 21 April 2004. Implementation by Member States has to be ensured by May 2007.

The Directive introduces for the first time in Europe liability for biodiversity damage.  To make the Directive effective and manageable, a limited definition of biodiversity is applied.  Liability is limited to damages to all species and habitats protected under the 1992 Habitats Directive as well as most threatened species and migratory birds protected under the 1979 Birds Directive.  This definition of biodiversity will however be reviewed and, if appropriate, changed, ten years after entry into force of the Directive.  The Directive also covers damage to all water resources in the EU as well as land contamination that risks harming human health, providing additional indirect protection to biodiversity other than that specifically defined in the Directive. More information can be obtained at http://europa.eu.int/comm/environment/liability
The development of an EU regime
 for environmental liability was laid out in Council Directive 2004/35/EC and is based on the ‘polluter pays' principle , to prevent and remedy environmental damage. The basis of this approach is that liability for damage to biodiversity may act as an incentive for conservation and sustainable use of biodiversity by making non-conservation costly. To make the Directive effective and manageable, a limited definition of biodiversity is applied. Liability is limited to damages to all species and habitats identified by the 1992 Habitats Directive as well as most threatened species and migratory birds identified by the 1979 Birds Directive. This definition of biodiversity will however be reviewed and, if appropriate, changed, ten years after entry into force of the Directive.

The Council Directive on Environmental Impact Assessment of the effects of projects on the environment, which was introduced in 1985 (85/337/EEC) and amended in 1997 (97/11/EC), has contributed in a positive way to protecting nature and biodiversity. More recently, the Strategic Environmental Assessment Directive (2001/42/EC), which became effective in Member States from 21 July 2004, further strengthens the regulatory regime by specifically mentioning biodiversity as one issue that has to be reported on. Article 6 of the Habitats Directive (92/43/EEC) requires Member States to assess the likely impact of any plan or project likely to affect sites designated or intended to be protected as special areas of conservation under the Directive or as special protection areas under the Birds Directive (79/409/EEC), so as to ensure that any development will not adversely affect the integrity of the site. Strict criteria apply for any exceptions to this requirement.

The Directive 2004/35/EC introduces for the first time in Europe liability for biodiversity damage. To make the Directive effective and manageable, a limited definition of biodiversity is applied. Liability is limited to damages to all species and habitats identified by the 1992 Habitats Directive as well as most threatened species and migratory birds identified by the 1979 Birds Directive. This definition of biodiversity will however be reviewed and, if appropriate, changed, ten years after entry into force of the Directive. Implementation by Member States has to be e nsured by May 2007.
(Madsen 2010)

In 2001 the EU Heads of State and Government undertook to halt the decline of biodiversity in the EU by 2010 and to restore habitats and natural systems. However, biodiversity continues to decline in the EU and it is clear that the 2010 target will not be met.1,2 There is currently some regulation requiring compensation of biodiversity impacts in the EU, but its application in individual Member States is varied. 

EU Habitats and Birds Directives, and Environmental Liability Directive 

A network of protected sites (Natura 2000 sites) has been established under the Habitats (1992/43/EEC) and Birds (1979/409/EEC) Directives. Impacts in these protected areas are strictly regulated. However, should development that damages them be deemed to have overriding public interest, it can be allowed only with strict like-for-like compensation of loss. The implementation of these Directives in some countries also requires compensation for damage to habitats of threatened species. One example of such compensation is restoration of grassland habitat completed to compensate for impacts from wind farm development in Italy.3 

The more recent Environmental Liability Directive (ELD; 2004/35/EC) harmonizes previous liability regimes and implements the polluter pays principal: making the parties responsible for environmental damage financially responsible for preventing and remediating that damage. The equivalency requirements under the ELD are not limited to strictly like-for-like.

Development

Research has been undertaken for the European Commission during 2009 to examine the potential use of habitat banking (The research defined habitat banking as “a market for the supply of biodiversity credits and demand for those credits to offset damage to biodiversity (debits). Credits can be produced in advance of, and without ex-ante links to, the debits they compensate for, and stored over time”.)  in the European Union (EU) as an economic instrument for biodiversity protection.( Led by Economics for the Environment Consultancy (eftec) and the Institute for the European Environmental Policy (IEEP). The resulting reports are expected to be published on the European Commission’s website.) 

After comparing habitat banking to other market-based instruments, the research conducted for the European Commission concluded that habitat banking could offer a useful additional instrument to help biodiversity policy move towards a ‘no net loss’ objective.

Habitat banking is an attractive option for the EU because while the most threatened biodiversity is already strictly protected, biodiversity loss continues, often through low-level, cumulatively-significant impacts. Offsets consolidated in habitat banks could align with land-use planning at a strategic level to optimize the type and location of offset measures within EU constraints of limited land available. 

Three potential types of compensation systems were proposed in the research conducted for the European Commission: 

• Option 1: Providing a supply of habitat/ species (credits) which may, in specific circumstances, be used to compensate for adverse impacts on Natura 2000 sites. 

• Option 2: Enabling, through impact assessments and planning regulations, a system of compensation for significant adverse residual impacts on other important biodiversity in Europe, in particular effects on species populations and their habitats outside Natura 2000 sites. 

• Option 3: Providing a mechanism for offsetting cumulative impacts on biodiversity (other than that covered in options 1 and 2, and thus likely to be less endangered) that are minor when considered in isolation, but which are cumulatively a significant factor in ongoing biodiversity decline and loss in the EU and mostly not compensated for at present. This would represent a new compensation obligation for biodiversity damage, covering biodiversity impacts that do not qualify under options 1 and 2 above because a) the biodiversity is not endangered enough (i.e. widespread and common species), or b) the impacts are not significant enough. 

Option 1 could occur under current laws, but would likely need additional guidance (e.g. on Habitats Directive Article 6(4)). For options 2 and 3 to be effective, there would need to be additional laws and/or regulations, guidance, or monitoring capacity to create the obligation to compensate for unavoidable residual damage to biodiversity, and therefore an incentive to purchase credits. 

The potential for habitat banking in the EU is limited at present as the demand for credit will be low due to the limited scope of current compensation requirements for damage to biodiversity in relevant supporting laws. If the current requirements are strengthened or new requirements are created in line with objectives for no net loss of biodiversity, then a viable habitat banking market could be developed in the EU.

(Madsen 2011)

In May of 2011, the European Commission adopted an EU strategy for reversing biodiversity loss placing a stronger emphasis on ecosystem services than in the past. It responds to a key objective of the EU 2020 headline target set by EU heads of state in March 2010 that calls not only for halting biodiversity loss and the further deterioration of ecosystem services but also for actively restoring them. The Commission also aims to craft a comprehensive “no net loss” biodiversity initiative by 2015, as well as a Green Infrastructure Strategy by 2012. Payments for ecosystem services, biodiversity offsets, and private sector investment in green infrastructure are identified as innovative ways to scale up and diversify funding to achieve these goals. 

The new strategy builds on the European Environment Agency’s June 2010 EU biodiversity baseline, which concluded that most of the living ecosystems no longer provided ecosystem services such as the filtering of water, the pollination of crops, and flood control. It will rely on the ecosystem services work undertaken by the Commission’s Joint Research Centre for the implementation of some of the targets. The new strategy will now be discussed by the European Council and Parliament.40, 41 

A Birdlife International Birds and Habitats Directive task force investigating the potential role for biodiversity offsets within the scope of the EU Habitats and Birds Directive released a position paper in June 2010 advancing “relatively cautious” approval toward offsets. The BHDTF position paper set out principles for an offset system and recommendations for the role of biodiversity offsets in EU conservation policy, emphasizing offsets as a complement to, rather than overlapping with, current Natura 2000 sites. The paper also called for strengthening policy to reflect the concepts of “no net loss” and “net gain.”42 

Incorporation of the European Union Liability Directive (ELD) into member states’ domestic law was completed in July 2010. Data on implementation of the ELD is still sparse given the delay in full incorporation, which took three years longer than planned.43 An October 2010 report on the ELD’s effectiveness found that around 50 cases have been recorded to date across Europe. Of these, only a small number concern damage to protected species and natural habitats. None of the cases report complementary or compensatory remediation for damages. Total remediation costs, where available, range between €12,000 and €250,000.
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