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German Eingriffsregelung
 (impact mitigation regulation)
In Germany, the Federal Nature Conservation Act (BNatSchG) establishes the general framework for the Eingriffsregelung, while implementation is regulated through the nature conservation law of the federal states. According to Article 19 BNatSchG, impacts on nature and landscape have to be avoided. These are defined as “changes to the shape and appearance or utilisation of land or changes to the groundwater table with its close correlations to inhabited soil compartments, that may significantly impair the ecosystem, or the national scenery”. The BNatSchG indicates the broad field of application of the Eingriffsregelung, which not only includes selected natural resources (e.g. particularly valuable animal and plant species or conservation areas), but the entire ecosystem and its capacity and natural scenery (Article 18 BNatSchGNeuregG). This should broadly ensure the status quo of nature and landscape in perpetuity.

However, in the case of unavoidable impacts, the project developer has to implement appropriate measures of nature conservation and landscape management to compensate. The Eingriffsregelung quires the application of a mitigation hierarchy, following different steps for the evaluation of impacts and the elaboration of counterbalancing measures, resembling a cascade (see figure 5). These range from avoidance to mitigation and compensation and possibly a compensation payment. Thus, the Eingriffsregelung covers two focal points, one being the obligation to conserve the status quo via avoidance (preventive approach), and the other being compensation for unavoidable impacts (corrective approach).

As laid down in Article 18 of the Federal Conservation Act, the application of the Eingriffsregelung begins with the identification and evaluation (in terms of significance) of the impacts of a project, plan or action on nature and the landscape. Due to the very broad meaning and scope of “ecosystem and landscape scenery” and a comprehensive spatial approach, most action that are subject to authorisation are obliged to carry out an assessment based on that shown in Figure 5, regardless of the size of the action and whether a particularly valuable area is affected or not.

According to Article 19 (1) of the Federal Conservation Act the “intervening party shall be obligated to refrain from any avoidable impairment of nature and landscape”.

The avoidance requirement protects not only the current state of the environment, but also takes into consideration future developments, as far as their occurrence can be predicted. In this respect, the Eingriffsregelung also secures nature and the landscape for the future.

As noted above, unavoidable impairment has to be compensated through nature conservation and landscape management measures. The extent of the compensation measures under law is determined by the principle of full compensation. This principle stipulates that significant or lasting impairment caused by an impact on nature and/or the landscape has to be compensated entirely by appropriate measures and, in the case of remaining adverse impacts, by a compensation payment. 

(Madsen
 2010)

Germany – Impact Mitigation Regulations (Eingriffsregelung) 
The 1976 Federal Nature Conservation Act in Germany introduced the Impact Mitigation Regulations (IMR).i This law is mandatory and precautionary, aiming to ensure “no net loss” by avoiding any damage, and restoration and replacement compensation for residual unavoidable impacts. It covers all natural assets under the German Federal Nature Conservation Act, including projects at the levels of both urban planning and sectoral planning. The IMR has strict additionality requirements and is regulated by public (state) nature conservation agencies. It was integrated with Federal Building and Spatial Planning regulations in the 1990s, which introduced greater market-style flexibility, and this is continuing through current reforms. 

Increased flexibility led to the use of compensation pools, collectively providing compensation areas and measures. Compensation is undertaken as a result of damage identified in planning (and other) processes, and is generally organised through state planning authorities. Development of these within German states has established the basis for dedicated private providers of compensation services. At present, the control of the compensation process via the state means it is not a fully functioning market, and as a result the volume of the market is unknown. However, data from the state register in Bavaria (one of 16 German states, but accounting for 20% of the land area) identify over 1,000 new sites in the six months to September 2009 resulting from the German Impact Mitigation Regulation. Compensation sites in Bavaria conserve an average of about 2,600 hectares per year (for 2008-2009)ii. 

The compensation pools approach has brought a number of advantages, overcoming obstacles to IMR implementation,4,5 but also introduced various risks and problems: 

· Compensation not secure in perpetuity; 

· Long-term monitoring required; 

· Land availability constraints; 

· Loose spatial and functional equivalence between debit and credit; 

· Wide variety of methods used to assess equivalence; 

· Disputed evidence on additionality; and 

· Targets for different habitat types not always established.

Reforms to the Nature Conservation Law are planned which intend to standardize the use of compensation measures, the reconnection of habitats, long term management and maintenance, and the level and calculation of compensation payments. Reforms will also weaken the distinction in the mitigation hierarchy between in-kind and on-site restoration and compensation (out-of-kind and off-site). Finally, reforms intend to provide state level regulation of the storage of ‘credits’ in compensation pools, trading of credits, and their long-term management. These reforms, and the recent involvement of private agents in the compensation pools process, suggest that biodiversity compensation practices in Germany may develop into more market-based systems in the near future.

(Madsen
 2011)

Amendments to Germany’s Federal Nature Conservation Act in March 2010 established the concept of “natural areas” to reflect spatial relationships between the sites of intervention and compensation measures; compensation measures must take place with the same “natural area.” The updated act also attempted to limit the use of high-priority agricultural land for compensation projects. However, a number of regulatory questions have yet to be settled, including monitoring and long-term maintenance, credit generation methodologies, clarifying the mitigation hierarchy, trading, and banking credits in compensation pools, and harmonizing standards across state governments in order to increase market liquidity.46, 47 

Ecological impacts in the German system can be mitigated either through like-for-like compensation or an intervention worth an equal number of “eco-points” as the original site before impacts. “Eco-points” are a general term for the crediting basis for mitigation, a way to measure ecological value of an impact and demonstrate equivalency between the impact and compensation sites. Eco-point scores are calculated based on state-specific biotope lists, regional conservation priorities, and local guidance; thus there can be considerable variation in calculation methods. Eco-points are also not comparable between different habitat types.
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2.3 Impact mitigation

The impact mitigation rule in Germany provides an instrument which serves to take account of biodiversity aspects and which has its legal basis in the Federal Nature Conservation Act and the nature conservation acts of the Länder. It lays down that those who cause encroachments on nature and landscape must be placed under an obligation to refrain from avoidable adverse impacts on nature and landscape. Unavoidable harmful impacts must be compensated in accordance with a graduated system. The encroachment must not be carried out in cases where avoidance, compensation or substitution of the harmful impacts is not possible and the interests of nature conservation and landscape maintenance take priority over other interests.

The assets protected by the impact mitigation rule, which applies nationwide, comprise the performance and functional capacity of the natural regime, which thus includes flora, fauna and biological diversity, and also the landscape.

This instrument, established in 1976, has long been used in Germany to ensure systematic and successful compensation on the lines of “biodiversity offsets”.

For example, the species protection assessment is the most important test in road construction alongside the EIA and the Habitats Directive impact assessment. Since prohibitions under species protection legislation are strict law, they cannot be circumvented by processes that seek to balance interests. The statutory cascade must be complied with: avoidance – functionconserving measures/advance compensatory measures – exceptions accompanied by measures to maintain conservation status.
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