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Executive Summary
This Joint Submission examines the Nagoya Protocol on access and benefit sharing arising from the
use of genetic resources. The new treaty was adopted in October 2010.
The central purpose of this Submission is to highlight substantive and procedural injustices in the
Protocol, in relation to Indigenous peoples’ human rights. These injustices detract from the legitimacy
or validity of the Protocol and, therefore, merit serious attention and redress.
The importance of achieving an effective international regime on access and benefit sharing is beyond
question. In relation to Indigenous peoples, such a regime must include a principled framework that
fully safeguards their human rights and respects their right to full and effective participation.
Indigenous peoples and local communities continue to face dispossession and “biopiracy” in relation to
their lands and resources. In the context of the Protocol, biopiracy refers to the unauthorized
commercial or other use by third parties of genetic resources and traditional knowledge without
sharing the benefits.
Indigenous peoples have an essential role in safeguarding biodiversity that benefits humankind. By
respecting and protecting their rights, biodiversity objectives are strengthened.
The new Protocol implements a central objective of the 1992 Convention on Biological Diversity. In
regard to the objective of benefit sharing, the Convention requires that such sharing be “fair and
equitable ... taking into account all rights”. States are required to exploit their own genetic resources
“in accordance with the Charter of the United Nations and the principles of international law”.
These essential obligations were not respected or fulfilled in the Protocol, when addressing the rights
of Indigenous peoples and local communities.

In regard to the Nagoya Protocol, substantive injustices include inter alia the following:
• Indigenous peoples’ human rights concerns were largely disregarded, contrary to the Parties’
obligations in the Charter of the United Nations, Convention and other international law;
• progressive international standards, such as the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) were not fully respected – despite the obligation in the Protocol that it
be implemented “in a mutually supportive manner with other international instruments”;
• repeated use of ambiguous and questionable phrases, such as “subject to national legislation” and “in
accordance with national legislation” is not consistent with the requirement that national legislation be
supportive of the “fair and equitable” objective of benefit sharing;
• excessive reliance on national legislation is likely to lead to serious abuses, in light of the history of
violations and the Protocol’s lack of a balanced framework;
• the phrase “indigenous and local communities” is used throughout the Protocol, even though
“indigenous peoples” is the term now used for such peoples in the international human rights system.
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Such denial of status often leads to a denial of self-determination and other rights, which would be
discriminatory;
• in regard to access and benefit sharing of genetic resources, only “established” rights – and not other
rights based on customary use – appear to receive some protection under domestic legislation. Such
kinds of distinctions have been held to be discriminatory by the Committee on the Elimination of
Racial Discrimination;
• “established” rights might only refer to situations where a particular Indigenous people or local
community can demonstrate that its right to genetic resources is affirmed by domestic legislation,
agreement or judicial ruling. This would be a gross distortion of the original intent. Massive
dispossessions could result globally from such an arbitrary approach inconsistent with the Convention;
• “prior and informed consent” of Indigenous peoples was included in the Protocol, along with
questionable and ambiguous terms that some States are likely to use to circumvent the obligation of
consent;
• lack of Parties’ commitment to ethical conduct is exemplified by the Tkarihwaié:ri Ethical Code of
Conduct, adopted by the Conference of the Parties – which Code stipulates that it “should not be
construed as altering or interpreting the obligations of Parties to the Convention ... or any other
international instrument” or altering domestic laws and agreements.

In regard to the Nagoya Protocol, procedural injustices include inter alia the following:
• The procedural dimensions of Indigenous peoples’ right to “full and effective participation” were not
respected during the negotiations of the Protocol and in its final text;
• in relation to the formulation and adoption of national legislation and other measures, the democratic
requirement of “full and effective participation” of Indigenous peoples and local communities is
virtually unaddressed;
• key provisions relating to UNDRIP and “established” rights to genetic resources were negotiated in
closed meetings, where representatives of Indigenous peoples and local communities were explicitly
excluded; and
• some States exploited the practice of seeking consensus among the Parties, with a view to
diminishing or ignoring the rights of Indigenous peoples and local communities and applying the
lowest common denominator among the Parties’ positions.
This Joint Submission makes specific recommendations for fair and equitable implementation of the
Protocol, as well as possible revisions to its text. Discriminatory and unjust dimensions of the Protocol
all require redress – with the full and effective participation of Indigenous peoples and local
communities at all stages.
In relation to Indigenous peoples and local communities, the Protocol must be consistent with the
principles of justice, democracy, equality, non-discrimination, respect for human rights and rule of law.
The rights, security and well-being of present and future generations must be ensured.

Nagoya Protocol on Access and Benefit Sharing: Substantive and Procedural
Injustices relating to Indigenous Peoples’ Human Rights
We need more than the rhetoric of justice. We need justice. ... It’s
not just what you stand for, it’s what you stand up for.1
Hon. Rosalie Abella, Justice of the Supreme Court of
Canada, 2010
I.

Introduction

1. This Joint Submission examines the Nagoya Protocol on Access to Genetic Resources and the
Fair and Equitable Sharing of Benefits Arising from their Utilization to the Convention on
Biological Diversity,2 in relation to Indigenous peoples. The Protocol was adopted at the tenth
Conference of the Parties (COP 10) on 29 October 2010, in Nagoya, Japan.
2. We reiterate our strong support for the central objective of both the Convention on Biological
Diversity3 (CBD) and the Nagoya Protocol, namely, “fair and equitable sharing of the benefits
arising out of the utilization of genetic resources”.4 However, in relation to Indigenous peoples,
the text of the Protocol exceeds the authority established under the Convention insofar as this
new text may serve to undermine their human rights.
3. The central purpose of this Joint Submission is to highlight substantive and procedural
injustices in relation to Indigenous peoples’ human rights in the Nagoya Protocol and
related COP 10 Decisions.5 These injustices detract from the legitimacy or validity of the
Protocol and, therefore, merit serious attention and redress. The Joint Submission does not
preclude other concerns raised by Indigenous peoples and local communities.
4. We wish to thank those States that, at different times, spoke out in favour of Indigenous
peoples’ rights in the negotiations, recognizing that the text of the Protocol needed to be
strengthened. As emphasized at the time of its adoption by Venezuela:
The document should further recognize the inalienable right of peoples who have
preserved their in-depth knowledge on medicine and other areas, despite the
genocide, humiliation and exclusion to which they have been subjected. We
should ask ourselves whether the document in front of us meets those demands.6
II. Urgent Need for an Effective International Regime
5. With respect to genetic resources (GR), the importance of achieving an effective international
regime on access and benefit sharing is beyond question. In relation to Indigenous peoples, such
a regime must include a principled framework that safeguards their human rights and respects
their democratic right to full and effective participation.
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6. Such key elements are not adequately included in the Nagoya Protocol. In the spring of 2010,
the UN Permanent Forum on Indigenous Issues reiterated to the Parties to the Convention on
Biological Diversity the importance of respecting and protecting Indigenous peoples’ rights
consistent with the UN Declaration on the Rights of Indigenous Peoples (UNDRIP)7:
... consistent with international human rights law, States have an obligation to
recognize and protect the rights of indigenous peoples to control access to the
genetic resources that originate in their lands and waters and any associated
indigenous traditional knowledge. Such recognition must be a key element of the
proposed international regime on access and benefit-sharing, consistent with the
United Nations Declaration on the Rights of Indigenous Peoples.8
7. Indigenous peoples are among the most disadvantaged peoples in the world.9 They increasingly
face threats to their traditional knowledge (TK) and resource rights. Although States
commiserate about the debilitating poverty suffered by such peoples, some States appear
unwilling to safeguard Indigenous rights to resources.
8. A key problem that exacerbates the impoverishment of Indigenous peoples and local
communities is “biopiracy”.10 This issue is not specifically referred to in the Nagoya Protocol.
Biopiracy has been described as “the unauthorised commercial use of genetic resources and TK
without sharing the benefits with the country or community of origin, and the patenting of
spurious ‘inventions’ based on such knowledge and resources”.11
9. In view of global biopiracy of genetic resources and traditional knowledge, Indigenous peoples
urgently need international and domestic safeguards for their human rights. Piracy through
patenting can pose formidable challenges.12
The United Nations [S]ubcommission on Prevention of Discrimination and
Protection of Minorities reports ... The annual market value of pharmaceutical
products derived from medicinal plants discovered by Indigenous peoples [world
wide] exceeds US$43 billion … Traditional Healers have employed most of the
7000 natural compounds used in natural medicine for centuries; 25 percent of
American prescription drugs contain active ingredients derived from Indigenous
knowledge of plants ...13
10. Indigenous peoples and local communities have an essential role14 in safeguarding biodiversity
that benefits humankind.15 By respecting and protecting their rights, biodiversity objectives are
strengthened.
11. As underlined in the Global Biodiversity Outlook 3, the loss of biodiversity globally continues at
an alarming rate:16
There is a high risk of dramatic biodiversity loss and accompanying degradation
of a broad range of ecosystem services if ecosystems are pushed beyond certain
thresholds or tipping points. The poor would face the earliest and most severe
impacts of such changes, but ultimately all societies and communities would
suffer.17
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12. The “Updated Global Strategy for Plant Conservation 2011-2020” underlines:
Of urgent concern is the fact that many plant species, communities, and their
ecological interactions, including the many relationships between plant species
and human communities and cultures, are in danger of extinction, threatened by
such human-induced factors as, inter alia, climate change, habitat loss and
transformation, over-exploitation, alien invasive species, pollution, clearing for
agriculture and other development.18
13. At a 2011 biodiversity workshop in Montreal for Québec-based companies, a presentation
highlighted the rate of biodiversity loss in monetary terms:
... the total value of ecological services (if they are monetized) ... is seen as
roughly $33 trillion and ... are being lost at a rate of more than $50 billion per
year. ... the monetizing [of] ecosystem services does not take into account the
vital esthetic and socio-cultural aspects that, if lost, will greatly diminish the
quality of life for everyone.19
14. The ongoing loss of biodiversity “threatens to increase poverty and undermine development”20
and can be devastating to Indigenous peoples and local communities:
The cultural services provided by ecosystems have important mental health
benefits for people. For indigenous and local communities whose cultures and
ways of life are intricately linked to nature and natural places, the disruption of
ecosystems and the loss of components of biodiversity can be devastating, not
only materially, but also psychologically and spiritually.21
15. For Indigenous peoples the far-ranging importance of biodiversity has many dimensions. In
December 2010 the General Assembly reaffirmed “the intrinsic value of biological diversity as
well as the ecological, genetic, social, economic, scientific, educational, cultural, recreational
and aesthetic values of biological diversity and its components”.22
16. The urgency to safeguard biodiversity and the essential contributions of Indigenous peoples and
local communities should have been reflected in the Nagoya Protocol, in a manner that provided
a principled framework that respected their rights. The central objectives of the Convention on
Biological Diversity support such a rights-based perspective.23
17. What was achieved in the Protocol is not adequate. Based on contemporary and past
experiences, excessive reliance on State discretion is likely to be detrimental to Indigenous
peoples’ and local communities’ well-being and their substantive and procedural rights.
III.

Nagoya Protocol – Indigenous Rights Must Be Respected at All Stages

18. According to the Convention, the negotiations on the Nagoya Protocol required respect for the
rights of Indigenous peoples and local communities. The same remains true for its
implementation. Both the Convention and the Protocol have an identical objective – namely,
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“fair and equitable sharing of the benefits arising from the utilization of genetic resources,
including by appropriate access to genetic resources ... taking into account all rights over those
resources”.24 This objective calls for a rights-based approach.25
19. Any dispossession26 or diminution of the rights of Indigenous peoples and local communities
would be inconsistent with the central objective of “fair and equitable” benefit sharing of
genetic resources. Such actions would fail to take into account “all rights” over those resources.
Moreover, the Nagoya Protocol confirms in its preamble:
Affirming that nothing in this Protocol shall be construed as diminishing or
extinguishing the existing rights of indigenous and local communities …
20. These objectives and criteria are further reinforced by the Convention on Biological Diversity.
The Convention must be interpreted in the context of international law as a whole.
21. In international law, State sovereignty is not absolute and is especially limited by the obligations
accepted by States in the Charter of the United Nations and specific treaties.
22. The Convention on Biodiversity itself affirms important limits, when it indicates: “States have,
in accordance with the Charter of the United Nations and the principles of international law,
the sovereign right to exploit their own resources pursuant to their own environmental policies”
(art. 3). The resources rights of others must still be respected and protected.27
23. Whenever human rights are at issue, States are required to act in accordance with their human
rights obligations. As required by the Charter of the United Nations, the UN and its member
States have a duty to promote “universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction”.28 Such duty includes universal respect for the
human rights of Indigenous peoples affirmed in UNDRIP.
24. Respect for the rule of law is critical for the validity and legitimacy of the Nagoya Protocol. As
affirmed by the United Nations in April 2011, the rule of law requires laws that are “consistent
with international human rights norms and standards”:
The rule of law is a concept at the very heart of the Organization’s mission. It
refers to a principle of governance in which all persons, institutions and entities,
public and private, including the State itself, are accountable to laws that are
publicly promulgated, equally enforced and independently adjudicated, and which
are consistent with international human rights norms and standards.29
25. The term “principles of international law” in the Convention includes, inter alia, diverse
principles affirmed in UNDRIP that underlie Indigenous peoples’ rights and related State
obligations.30 Such principles include: “principles of justice, democracy, respect for human
rights, equality, non-discrimination, good governance and good faith”.31
26. The intention of the Convention is not to undermine existing international instruments or the
rights of Indigenous peoples. The explicit intention is “to enhance and complement existing
international arrangements for the conservation of biological diversity and sustainable use of its
components” (preamble). Such “international arrangements” include UNDRIP, which affirms
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Indigenous peoples’ rights to genetic resources, traditional knowledge, cultural diversity and
biological diversity,32 as well as environmental,33 food34 and human security.35
27. This complementary approach is reinforced in the Protocol:
This Protocol shall be implemented in a mutually supportive manner with other
international instruments relevant to this Protocol. Due regard should be paid to
useful and relevant ongoing work or practices under such international
instruments and relevant international organizations, provided that they are
supportive of and do not run counter to the objectives of the Convention and this
Protocol.36
28. The Convention and the Nagoya Protocol are characterized as international environmental
agreements.37 These two treaties cannot be interpreted so as to undermine the human rights
obligations of any Contracting Party in relation to Indigenous peoples.
29. As affirmed in the Convention and Protocol, nothing in these instruments shall affect the
obligations of Contracting Parties deriving from “any existing international agreement”. Such
obligations would necessarily include respect and protection of human rights in a wide range of
international agreements.
The provisions of this Convention shall not affect the rights and obligations of
any Contracting Party deriving from any existing international agreement, except
where the exercise of those rights and obligations would cause a serious damage
or threat to biological diversity. (Convention, art. 22(1))
The provisions of this Protocol shall not affect the rights and obligations of any
Party deriving from any existing international agreement, except where the
exercise of those rights and obligations would cause a serious damage or threat to
biological diversity. (Protocol, art. 4(1))
30. During the negotiations of the Nagoya Protocol, a number of States took the view that the
Convention and Protocol were not per se human rights instruments. States generally
disregarded requests to carefully consider the human rights implications of proposed texts
relating to Indigenous peoples.
31. The resulting shortcomings in the Nagoya Protocol are likely to be exploited by some States in
the future. The substandard text opens the door to confusion, uncertainty and ambiguity that
could serve to undermine Indigenous rights.
3.1

Indigenous peoples’ cultural rights are human rights

32. Indigenous peoples’ cultural rights are human rights. As affirmed in the 2010 Report of the
independent expert in the field of cultural rights, their existence is “a reality in international
human rights law today, in particular in the United Nations Declaration on the Rights of
Indigenous Peoples.”38 Such cultural rights are integral to the Convention and the Nagoya
Protocol and their interpretation:
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... cultural rights relate to a broad range of issues, such as ... language; identity ...
the conduct of cultural practices and access to tangible and intangible cultural
heritage. ... They may also be considered as protecting access to cultural heritage
and resources that allow such identification and development processes to take
place.39
33. In UNDRIP, article 31 is especially relevant and important. Article 31(1) affirms that
Indigenous peoples have, inter alia, the “right to maintain, control, protect and develop their
cultural heritage, traditional knowledge and traditional cultural expressions, … including …
genetic resources”.
34. Article 31(2) provides: “In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.” When article 31 is read in the
context of the whole Declaration, States have a duty to “respect, protect and fulfill” such rights
as required by international law.40
35. Article 31 affirms an essential aspect of Indigenous cultural rights and related State obligations
in the Declaration, which together constitute a right to cultural integrity.41 These cultural rights,
when read together with Indigenous peoples’ “right to live in … peace and security as distinct
peoples” (art. 7(2)), constitute a right to cultural security.
36. In applying the Convention and Nagoya Protocol, the Treaty rights of Indigenous peoples must
be fully respected. Such rights elaborate on the cultural and other human rights of Indigenous
peoples and individuals, including land and resource rights.42 Treaties between States and
Indigenous peoples are also of “international concern, ... responsibility and character”.43 State
obligations under such international Treaties may not be adversely affected by the provisions of
the Convention and Protocol.44
IV.

National Legislation Must Be Consistent with Convention

37. The Convention on Biological Diversity and Nagoya Protocol do not empower States to
undermine the human rights of Indigenous peoples or related State obligations. Indigenous
peoples’ rights are inherent45 or pre-existing rights, which urgently require protection. Their
existence is not dependent on national laws.46
38. It would be unconscionable for the Convention or the Protocol to attempt to convert Indigenous
peoples’ inherent rights to traditional knowledge or genetic resources into rights that only exist
in accordance with national laws. Such an approach would run directly counter to international
human rights law.47
39. In addition to courts, “States bear ultimate responsibility as the guarantors of democracy, human
rights, and rule of law”.48 In the context of “fair and equitable” benefit sharing in the
Convention and Protocol, States cannot adopt national laws that undermine such democratic
rights as participation and consent or other human rights of Indigenous peoples. As international
law expert Dinah Shelton has underlined:
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... in a practical sense, democracy, rule of law and respect for human rights were
indivisible and interdependent because democracy without human rights and the
rule of law was oppression, human rights without democracy and rule of law was
anarchy, and rule of law without democracy and human rights was tyranny.49
40. At the UN General Assembly, heads of State and government have recommitted themselves:
to actively protecting and promoting all human rights, the rule of law and democracy
and recognize that they are interlinked and mutually reinforcing and that they belong
to the universal and indivisible core values and principles of the United Nations ...50
41. The Protocol relies excessively on national legislation to achieve fair and equitable benefitsharing, without sufficient elaboration on the supportive role that such legislation must play.
This imbalance is further exacerbated in the context of Indigenous peoples and local
communities, since the Protocol fails to specify that State legislative, administrative and other
measures shall be developed and implemented together with them.51
42. Both currently and in the past, States have adopted measures to the detriment of Indigenous and
local communities. In some States, the existence of specific Indigenous peoples is not
recognized52 – and even if they are, States often refuse to affirm Indigenous peoples’ resource
rights in national legislation. As the UN Department of Economic and Social Affairs (DESA)
has underlined:
... indigenous peoples continue to lobby governments for the full legal recognition
of their traditional land rights. ... In fact, in many countries, indigenous peoples
lack any legal title to their land, and in other instances, even if they count on a
title, governments can revoke it at any time.53
43. In many regions of the world, States cannot be relied upon to safeguard the customary law and
practices of Indigenous peoples through national legislation. For example, in Africa54 and
Asia,55 customary law is often subjugated to national laws or is otherwise insufficiently
protected. Such inadequacies occur, even in cases where there may be significant recognition of
Indigenous legal systems.56
44. While significant progress is being made in international human rights law and international
conservation policy, there continue to be severe abuses by States through unilateral national
laws, policies and practices.57 As described by the Forest Peoples Programme:
While recognition of indigenous peoples’ land rights has increased in
international human rights law, in international conservation policy and in the
internal guidelines of international conservation agencies, national laws and
policies and practice continue to disregard, undermine, limit and even extinguish
such rights in many countries.58
45. In both the Convention and Protocol, national legislation has a supportive role to play consistent
with international law.59 The preamble of the Protocol affirms that the Contracting Parties are:
“Determined to further support the effective implementation of the access and benefit-sharing
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provisions of the Convention”. Thus, national laws should ensure that the rights of Indigenous
peoples and local communities are respected and protected in realizing the objective of “fair and
equitable” benefit-sharing.
4.1

Questionable phrases invite abuse and uncertainty

46. To achieve this central objective of fairness and equity, the Convention and Protocol should
have stated clearly that States shall take positive measures in conjunction with Indigenous
peoples and local communities, including through national legislation.
47. The Protocol repeatedly uses ambiguous and questionable phrases such as “subject to national
legislation” and “in accordance with national legislation”. In view of the history of State
violations, these phrases are likely to lead to serious abuses.
48. Some States insisted on repeating such problematic phrases in the negotiations of the Nagoya
Protocol. Little or no regard was given to new developments in international standards that
limit such phrases in favour of the rights of Indigenous peoples and local communities.
49. The Convention includes no authority for any State to dispossess Indigenous peoples of their
human rights. Otherwise, such extreme and discriminatory action could unilaterally eliminate
the universal and inherent nature of Indigenous human rights and make their existence
contingent on each State “recognizing” such rights.
50. To allow States to determine whether Indigenous peoples’ ancestral rights to traditional
knowledge or to resources should be recognized would be reminiscent of earlier eras of
colonialism.60 It would constitute the antithesis of “fair and equitable” benefit-sharing in the
Convention and Protocol. As the UN General Assembly has declared:
... continuation of colonialism in all its forms and manifestations [is] a crime
which constitutes a violation of the Charter of the United Nations ... and the
principles of international law ... 61
51. In the Convention, the phrase “subject to its legislation” is not used to enable States to determine
whether Indigenous peoples’ rights exist or to what extent. Rather, the phrase is used in the
context where the Parties are obliged by the Convention to take maximum beneficial action. For
example, article 8(j) requires beneficial measures in support of Indigenous peoples in the broad
context of conservation and biodiversity:62
Each Contracting Party shall, as far as possible and as appropriate:
(j) Subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices ...63
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52. The phrase “subject to national legislation” in article 8(j) must be interpreted in a manner
compatible with the customary use of biological resources by Indigenous peoples and
communities in article 10(c) of the Convention. This view is affirmed by the Executive
Secretary of the Convention:
Article 10(c) provides for the protection and encouragement of customary uses of
biological resources in accordance with traditional cultural practices and thus
forms a critical link with Article 8 ...64
53. National legislation must serve to safeguard and not undermine Indigenous “knowledge,
innovations and practices”. These elements are crucial to cultural and biological diversity. They
are also critical to Indigenous peoples’ security and well-being, which include human,
subsistence, cultural, environmental and territorial dimensions. The “rationale” for the
“Strategic Plan for Biodiversity 2011-2020” emphasizes what is at stake:
Biological diversity underpins ecosystem functioning and the provision of
ecosystem services essential for human well-being. It provides for food security,
human health, the provision of clean air and water; it contributes to local
livelihoods, and economic development, and is essential for the achievement of
the Millennium Development Goals, including poverty reduction.65
54. Phrases such as “subject to national legislation” or “in accordance with national law” must be
interpreted in a manner that is consistent with the Convention. In regard to such law-making, the
Nagoya Protocol requires States to address special considerations such as the special role of
genetic resources for food security – a matter of critical importance to Indigenous and local
communities.66 Article 8(c) of the Protocol emphasizes:
In the development and implementation of its access and benefit-sharing
legislation or regulatory requirements, each Party shall: ... (c) Consider the
importance of genetic resources for food and agriculture and their special role for
food security.
55. The preamble of the Protocol speaks of “Recognizing the importance of providing legal
certainty with respect to access to genetic resources and the fair and equitable sharing of
benefits arising from their utilization”. Yet this approach is not applied in a fair and equal
manner to the rights of Indigenous peoples and local communities.67
56. While the Protocol elaborates in detail on the rights and roles of States, it fails to fully affirm
and protect the substantive and procedural rights of Indigenous peoples and local communities.
As a result, some States might adopt national legislation that attempts to undermine such rights
– despite its inconsistency with the Convention, Protocol and international human rights law.
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V. “Customary Use” of Genetic Resources Supported “As Far As Possible”
57. “Customary use” is a well-established basis for recognition of Indigenous peoples’ land and
resource rights in international and domestic legal systems.68 In regard to Indigenous peoples
and local communities, article 10(c) of the Convention affirms:
The Contracting Parties shall as far as possible and as appropriate:
...
(c) Protect and encourage customary use of biological resources in accordance
with traditional cultural practices that are compatible with conservation or
sustainable development ...69
58. In order for States to “protect and encourage” such customary use, the necessary conditions for
Indigenous peoples and local communities are said to include: “security of tenure over
traditional terrestrial and marine estates; control over and use of traditional natural resources;
and respect for the heritage, languages and cultures”.70 Customary use entails customary laws,
protocols and procedures. Yet the Protocol and COP Decisions do not address these conditions
or implement article 10(c) in a manner that is “fair and equitable”.
59. The phrase “customary use of biological resources in accordance with traditional cultural
practices” signifies that States have a positive obligation to safeguard and promote these
practices. As indicated by the Executive Secretary of the Convention on Biological Diversity,
the traditional purposes related to these practices should remain “paramount”:
Customary use of biological resources ... may also entail restrictions in
accordance with customary laws: such restrictions must be respected as a
necessary function of cultural survival. ... [I]t is the traditional purposes for such
taking which should remain paramount in considering customary uses of
biological resources and traditional cultural practices.71
60. The traditional knowledge of Indigenous peoples and local communities has far-reaching
significance for their economies and cultures and for the conservation of biological diversity.
TK and GR are interrelated and “inseparable”. The preamble of the Protocol highlights:
... the interrelationship between genetic resources and traditional knowledge,
their inseparable nature for indigenous and local communities, the importance of
the traditional knowledge for the conservation of biological diversity and the
sustainable use of its components, and for the sustainable livelihoods of these
communities ...72
61. The “customary use” of biological resources and “traditional practices” in article 10(c) of the
Convention relate to TK as well as GR, particularly in view of their “inseparable” nature. As
indicated in article 8(j), States are required to “as far as possible ... respect, preserve and
maintain knowledge, innovations and practices ... relevant for the conservation and sustainable
use of biological diversity”.
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62. In contrast, article 12(1) of the Protocol understates State obligations in the Convention,
UNDRIP and Indigenous and Tribal Peoples Convention, 1989.73 Article 12(1) requires States
to “take into consideration ... customary laws, .... protocols and procedures” with regard to TK
associated with GR:
1. In implementing their obligations under this Protocol, Parties shall in
accordance with domestic law take into consideration indigenous and local
communities’ customary laws, community protocols and procedures, as
applicable, with respect to traditional knowledge associated with genetic
resources.
63. In regard to the customary use of biological resources (Convention, art. 10(c)), there is no such
phrase as “subject to national legislation and relevant international obligations”. Without
authority, the Conference of the Parties added this phrase to Aichi Biodiversity Target 18 in the
Strategic Plan rather than the Convention phrase “in accordance with traditional cultural
practices”:
Target 18: By 2020, the traditional knowledge, innovations and practices of
indigenous and local communities relevant for the conservation and sustainable
use of biodiversity, and their customary use of biological resources, are respected,
subject to national legislation and relevant international obligations, and fully
integrated and reflected in the implementation of the Convention with the full and
effective participation of indigenous and local communities, at all relevant
levels.74
64. In the Convention, Indigenous peoples’ human right to traditional knowledge is not “subject to
... relevant international obligations”. If such obligations include those in trade and other
international agreements that may undermine traditional knowledge, then COP has acted
without legal authority and in a manner that is inconsistent with the provisions of the
Convention.75
VI.

Discriminatory Approach to Indigenous Rights to Genetic Resources

65. The Convention’s objective of fair and equitable sharing of benefits requires that “all rights” to
genetic resources be taken into account. This requirement applies to both the “utilization” of and
“access” to genetic resources. As Bolivia emphasized:
Mother Earth contains our biological heritage, our greatest wealth, for which we
demand transparent actions that guarantee fair and equitable distribution of
benefits and that at long last recognize the true guardians of these resources and
the associated traditional knowledge: ... indigenous peoples.76
66. Yet in regard to fair and equitable benefit sharing arising from the use of genetic resources,
article 5(2) of the Protocol only provides for benefit sharing in regard to “established” rights of
Indigenous and local communities:
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Each Party shall take legislative, administrative or policy measures, as
appropriate, with the aim of ensuring that benefits arising from the utilization of
genetic resources that are held by indigenous and local communities, in
accordance with domestic legislation regarding the established rights of these
indigenous and local communities over these genetic resources, are shared in a
fair and equitable way with the communities concerned, based on mutually agreed
terms.
67. Similarly, article 6(2) of the Protocol refers solely to situations where Indigenous peoples and
local communities have the “established” right to grant access to genetic resources:
In accordance with domestic law, each Party shall take measures, as appropriate,
with the aim of ensuring that the prior informed consent or approval and
involvement of indigenous and local communities is obtained for access to
genetic resources where they have the established right to grant access to such
resources.
68. In both articles 5(2) and 6(2), the reference to “established” rights could prove highly limiting.
The term “established” might only refer to situations where a particular Indigenous people or
local community can demonstrate that its right to genetic resources is affirmed by domestic
legislation, agreement or judicial ruling.77 If such rights are not so proved, they might not
receive any protection under the Nagoya Protocol – regardless of how strong the evidence that
such rights exist.78
69. Should the term “established” be interpreted in such a restrictive manner, most Indigenous
peoples worldwide could be denied their rights to genetic resources. If so, widespread
dispossession and impoverishment would result. In light of such prejudicial factors, articles
5(2) and 6(2) are incompatible with the overall objectives and duties of States in the Convention
and Protocol.
70. The Secretariat of the Convention on Biological Diversity has indicated that Indigenous and
local communities’ rights to genetic resources have limited recognition and protection in the
Protocol:
The Protocol ... contains significant provisions relating to ... genetic resources
held by indigenous and local communities where the rights of these communities
over these resources have been recognized.79
... where they retain rights to genetic resources in accordance with domestic
legislation, prior and informed consent is ... required for access to genetic
resources.80
71. Articles 5(2) and 6(2) of the Protocol run counter to article 10(c) of the Convention that requires
States, as far as possible, to protect and encourage customary use of genetic resources “in
accordance with traditional cultural practices”. Article 10(c) does not include any reference to
national legislation or domestic law. Nor is there any reference to “established” rights in the
Convention.
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72. This raises the concern that, in disregarding the provisions of the Convention, the Nagoya
Protocol is discriminatory.81 It attempts to deprive Indigenous peoples of their rights to selfdetermination, culture and resources contrary to principles of equality and non-discrimination.82
The Protocol is not authorized to interpret the Convention in a manner that runs counter to its
provisions.
73. State approaches of solely taking measures in relation to “established” rights, and not all rights,
over genetic resources of Indigenous and local communities is incompatible with the
jurisprudence of the Committee on the Elimination of Racial Discrimination. For example, in
regard to Guyana’s legislation distinguishing “titled” and “untitled” lands, the Committee
“urges the State party to remove the discriminatory distinction between titled and untitled
communities from the 2006 Amerindian Act and from any other legislation.”83
74. States cannot unilaterally separate genetic resources from traditional knowledge and other
cultural heritage, with a view to limiting Indigenous rights to such resources. The cultural
heritage of Indigenous peoples, including genetic resources, must be addressed holistically.84
As Special Rapporteur Erica-Irene Daes emphasized: “All of the aspects of heritage are
interrelated and cannot be separated from the traditional territory of the people concerned.”85
75. The prohibition against racial discrimination is a peremptory norm.86 Therefore, even if articles
5(2) and 6(2) have been adopted by consensus among Contracting Parties, these articles have no
legitimacy or validity.
6.1

Procedural injustices compound dishonourable approach

76. Canada played a lead role in seeking to limit fair and equitable sharing of benefits relating to
genetic resources to situations of “established” rights. At home, the Canadian government has
been unsuccessful87 in its attempts to restrict its constitutional duty to consult Indigenous
peoples to situations where their rights were already “established”. In this regard, the Supreme
Court of Canada discredited Canada’s approach:
The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal
interests ... It must respect these potential, but yet unproven, interests. ... To
unilaterally exploit a claimed resource during the process of proving and
resolving the Aboriginal claim to that resource, may be to deprive the Aboriginal
claimants of some or all of the benefit of the resource. That is not honourable.88
77. Fair and equitable sharing of benefits is a means of promoting reconciliation among different
rights-holders. However, attempts to limit Indigenous peoples and local communities to
“established” rights to genetic resources are highly prejudicial. By the time such rights are
proved, the genetic resources in question may have been exploited by others. The Supreme
Court of Canada has generally characterized such approach to Indigenous peoples’ land and
resource rights as risking “unfortunate consequences” and dishonourable:
To limit reconciliation to the post-proof sphere risks treating reconciliation as a
distant legalistic goal, devoid of … "meaningful content" … It also risks
unfortunate consequences. When the distant goal of proof is finally reached, the
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Aboriginal peoples may find their land and resources changed and denuded. This
is not reconciliation. Nor is it honourable.89
78. In negotiating the provisions addressing “established” rights, Canada joined other States in a
meeting where representatives of Indigenous peoples were excluded.90 Prior to the closed
meeting, Canadian government representatives refused to disclose what Canada was about to
propose. Following the meeting, Canada and other States refused to indicate the legal intent and
meaning of “established” rights in the Protocol.
79. When these provisions were brought back to the main negotiations meeting, a representative of
Indigenous and local communities was offered by the Co-Chair “one minute to speak now, or
two minutes later”. In contrast, Contracting Parties were accorded as much time as necessary to
address their concerns and negotiate revisions.91
80. Indigenous peoples’ inherent92 right to resources includes genetic resources. Such rights to
genetic resources are an integral part of their cultures and cultural heritage.93 Any dispossession
of genetic resources undermines both cultural and biological diversity, since the two are
“inextricably linked”. As recognized in the 2010 Declaration on Bio-cultural Diversity:
... biological and cultural diversity are intrinsically and inextricably linked and
together hold the key to sustainable development and are critical for the
achievement of the Millennium Development Goals ...94
81. Indigenous peoples and individuals have the right to “take part in cultural life”, as affirmed in
the International Covenant on Economic, Social and Cultural Rights.95 This cultural right
includes “protecting access to cultural heritage and resources”.96 According to the Committee on
Economic, Social and Cultural Rights:
States parties should take measures to guarantee ... the exercise of th[at] right ...
States parties must therefore take measures to recognize and protect the rights of
indigenous peoples to own, develop, control and use their communal lands,
territories and resources”.97
82. The Committee on Economic, Social and Cultural Rights has elaborated on the interpretation of
the right to “take part in cultural life”. It has underlined that, “in accordance with the Covenant
and other international instruments dealing with human rights and the protection of cultural
diversity, ... article 15, paragraph 1 (a) ... of the Covenant ... includes the following core
obligations applicable with immediate effect”:
To take legislative and any other necessary steps to guarantee non-discrimination
and gender equality in the enjoyment of the right of everyone to take part in
cultural life ...98
6.2 Disproportionate and prejudicial impacts must be avoided
83. By arbitrarily imposing the criterion of “established” rights on Indigenous peoples and local
communities, the Protocol exposes them to a wide range of disproportionate and prejudicial
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impacts.99 These impacts affect present and future generations and potentially include, inter
alia: dispossession100 of genetic resources; loss of identity, culture and cultural heritage; forced
assimilation;101 deprivation of fair and equitable benefit-sharing and impoverishment.
84. The Committee on Economic, Social and Cultural Rights identifies “the necessary conditions
for the full realization of the right of everyone to take part in cultural life on the basis of equality
and non-discrimination”.102 These conditions include appropriate, relevant and respectful ways
of implementation of this human right:
Appropriateness refers to the realization of a specific human right in a way that is
pertinent and suitable to a given cultural modality or context, that is, respectful of
the culture and cultural rights of individuals and communities, including
minorities and indigenous peoples.103
85. The Contracting Parties cannot selectively decide that they shall respect the “established” rights
of Indigenous and local communities to genetic resources but not all such rights based on
customary use. Such actions are based on narrow self-interest and are incompatible with the
international law principles of non-selectivity, impartiality and objectivity. As reaffirmed by the
UN General Assembly:
… the promotion, protection and full realization of all human rights and
fundamental freedoms, as a legitimate concern of the world community, should be
guided by the principles of non-selectivity, impartiality and objectivity and should
not be used for political ends.104
86. The Committee on the Elimination of Racial Discrimination has emphasized that “in many
regions of the world indigenous peoples have been, and are still being, discriminated against,
deprived of their human rights ... and in particular that they have lost their land and resources to
colonists, commercial companies and State enterprises.”105 To address such discrimination, the
Committee calls upon States parties to:
ensure that members of indigenous peoples are free and equal in dignity and
rights and free from any discrimination, in particular that based on indigenous
origin or identity;106
provide indigenous peoples with conditions allowing for a sustainable economic
and social development compatible with their cultural characteristics;107
ensure that indigenous communities can exercise their rights to practice and
revitalize their cultural traditions and customs, to preserve and to practice their
languages;108
... recognize and protect the rights of indigenous peoples to own, develop, control
and use their communal lands, territories and resources ...109
87. Where a State has asserted rights over natural resources in its constitution, the Committee on the
Elimination of Racial Discrimination has indicated that such State must still respect the resource
rights of Indigenous and tribal peoples:
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While noting the principle set forth in article 41 of the Constitution [of Suriname]
that natural resources are the property of the nation and must be used to promote
economic, social and cultural development, the Committee points out that this
principle must be exercised consistently with the rights of indigenous and tribal
peoples.110
88. It is unconscionable to run roughshod over Indigenous peoples’ rights to genetic resources in
situations where they do not meet the criterion of “established” rights. Such an approach serves
to accelerate the commercialization of genetic resources at the expense of Indigenous rights.
89. Venezuela has indicated generally that the text of the Protocol “has suffered departures from its
initial objectives and origins” and expressed the following concern:
We are greatly concerned that the documents relating to the protocol show a
marked tendency towards the commercialization of biological diversity and the
conversion of nature into a market product, which hinders progress towards our
common objectives and vision.111
90. Even in cases in which States legitimately retain the ownership of mineral or sub-surface
resources or rights to other resources pertaining to Indigenous lands, such States cannot
unilaterally proceed with benefit-sharing to the detriment of Indigenous rights.
91. According to the Indigenous and Tribal Peoples Convention, 1989, such States have at least a
prior duty to consult Indigenous and tribal peoples to determine the extent of prejudice that may
result from programmes of exploration and exploitation. The peoples concerned also have a
right to participate in benefit-sharing and a right to receive fair compensation for any resulting
damages.
… governments shall establish or maintain procedures through which they shall
consult these peoples, with a view to ascertaining whether and to what degree
their interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining to
their lands. The peoples concerned shall wherever possible participate in the
benefits of such activities, and shall receive fair compensation for any damages
which they may sustain as a result of such activities.112
92. Such standards in the Indigenous and Tribal Peoples Convention may well need to be
upgraded. At the time of the revision process that led to the adoption of the Convention, the
issue of self-determination was said to be “outside the competence of the ILO” and “no position
for or against self-determination was or could be expressed in the Convention”.113 The right of
self-determination, as provided in the international human rights Covenants, has since been
confirmed to apply to the world’s Indigenous peoples.114
93. Thus, the right of self-determination and other human rights affirmed in UNDRIP should now
be used to interpret the Indigenous and Tribal Peoples Convention.115 This is especially
important since the right of peoples to self-determination is a prerequisite for the enjoyment of
all other human rights.116
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94. In international law, sovereign States do not enjoy full ownership and control over all genetic
resources within their national boundaries.117 States are required to act in accordance with their
human rights obligations. Thus, the resources rights of Indigenous peoples and local
communities must still be respected and protected.
VII.

Indigenous Peoples’ Human Rights Must Be Safeguarded

95. The negotiations on the Nagoya Protocol included other double standards. When a Party
indicated that their rights or obligations in an existing instrument would be undermined by a
proposed text, such concerns were carefully considered. Revisions were generally made so that
the text would complement and support existing instruments relevant to the Protocol.
96. In contrast, existing international standards in favour of Indigenous peoples were not fully
respected in negotiating the Nagoya text – including those standards in the Convention.
97. Some States exploited the practice of seeking consensus among Contracting Parties, with a view
to diminishing or ignoring the rights of Indigenous peoples and local communities.
7.1

UN Declaration on the Rights of Indigenous Peoples must be fully applied

98. During the final negotiations in Nagoya in October 2010, the Co-Chairs proposed the following
wording to be added to the preamble of the Protocol: “Taking into account the significance of
the United Nations Declaration on the Rights of Indigenous Peoples”. Reneging on its previous
commitment to similar wording,118 Canada was the only country in the world to object and insist
there be no reference whatsoever to UNDRIP in the preamble.
99. After widespread international criticism by Indigenous and civil society organizations,119
Canada accepted to include in the preamble: “Noting the United Nations Declaration on the
Rights of Indigenous Peoples”. This minimal reference was discussed and agreed to in a
meeting that expressly excluded representatives of Indigenous organizations in Nagoya.
100. It is deeply troubling that, in regard to UNDRIP, it took only one State to exploit the
practice of consensus in the negotiations so as to lower standards in the Protocol. Such a
process requires fundamental reform.120 States that violate the rule of law at home and
internationally must not be permitted to play such a determinative role.121
101. According to the UN General Assembly, terms such as “noting” are per se “neutral terms
that constitute neither approval nor disapproval.”122 Canada’s insistence on simply “noting”
UNDRIP in the preamble falls far short of the positive obligations of States in article 38 and 42
of the UN Declaration:
States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this
Declaration. (art. 38)
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... States shall promote respect for and full application of the provisions of this
Declaration and follow up the effectiveness of this Declaration. (art. 42)
102. In seeking to diminish the significance of UNDRIP in the Nagoya Protocol, Canada took
unfair advantage of the practice of seeking consensus among the Parties by insisting on its
"lowest-common-denominator" position. If other Parties did not agree to alter the existing
proposal to “noting”, there would be no reference to UNDRIP at all.
103. In regard to UNDRIP, the potential disadvantage of simply using the neutral term “noting”
is not limited to the Nagoya Protocol and its implementation. It could set a precedent to try to
minimize the significance and use of UNDRIP in other international negotiations and
agreements. For example, a similar approach of “noting” was adopted at the climate change
talks in December 2010 in Cancún, Mexico:
Taking note of relevant provisions of the United Nations Declaration on the
Rights of Indigenous Peoples ...123
104. In Nagoya, actions to potentially diminish the importance of the Declaration were not
limited to the negotiations of the Protocol. The Conference of the Parties – whose decisions
generally are not legally binding124 – exceeded its authority and unilaterally added the following
wording that could be construed as lessening the standard in UNDRIP for its full and effective
implementation:
Invites Parties to take note of the United Nations Declaration on the Rights of
Indigenous Peoples in the implementation of the Strategic Plan for Biodiversity
2011-2020, as appropriate, and in accordance with national legislation ...125
105. Attempts by Parties to devalue UNDRIP in the Protocol should not prove successful. To
interpret UNDRIP in a diminished manner contrary to its terms would run counter to the central
objective of fair and equitable benefit sharing. Both the Convention and the Protocol require
that their respective provisions “shall not affect the rights and obligations of any Party deriving
from any existing international agreement ...”126 The term “noting” cannot neutralize the legal
effect of UNDRIP.
106. The UN Declaration was overwhelmingly adopted by States at the General Assembly in
September 2007. Since that time, each of the four opposing States – Australia, New Zealand,
Canada and the United States – has reversed its position and endorsed UNDRIP. The Office of
the High Commissioner for Human Rights has highlighted the far-reaching significance of
UNDRIP as a universal human rights instrument which now has achieved global consensus:
The Declaration is now among the most widely accepted UN human rights
instruments. It is the most comprehensive statement addressing the human rights
of indigenous peoples to date, establishing collective rights and minimum
standards on survival, dignity, and wellbeing to a greater extent than any other
international text.127
107. UN treaty bodies are increasingly using UNDRIP to interpret Indigenous rights and State
obligations in existing human rights treaties, as well as encouraging endorsement of the
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Declaration and its implementation.128 States cannot avoid Indigenous peoples’ human rights
and related State obligations in UNDRIP by attempting to disregard the legal significance of the
Declaration when addressing biodiversity, climate change and other crucial international issues.
108. UNDRIP was adopted as an Annex to a General Assembly resolution, which is generally
non-binding. However the Declaration has diverse legal effects.129 UN Special Rapporteur on
the rights of indigenous peoples, James Anaya, describes UNDRIP as “a political, moral and
legal imperative … within the framework of the human rights objectives of the Charter of the
United Nations”.130 Anaya further concludes:
… the Declaration builds upon fundamental human rights and principles, such as
non-discrimination, self-determination and cultural integrity, which are
incorporated into widely ratified human rights treaties. In addition, core principles
of the Declaration can be seen to be generally accepted within international and
State practice, and hence to that extent the Declaration reflects customary
international law.131
109. In 2008, the Permanent Forum on Indigenous Issues affirmed that the Declaration “will be its
legal framework” and will therefore ensure that the Declaration is integrated in all aspects of its
work.132 The Food and Agricultural Organization (FAO) – which includes genetic resources and
Indigenous knowledge as priority areas of work133 – has indicated that it has a “responsibility to
observe and implement UNDRIP”.134
FAO activities that affect indigenous peoples will be guided by the human rightsbased approach to development, premised on the notion that everyone should live
in dignity and attain the highest standards of humanity guaranteed by international
human rights law. It will be guided in particular by the core principles expressed
in this policy document and by the UN Declaration on the Rights of Indigenous
Peoples.135
110. In February 2011, IFAD (International Fund for Agricultural Development) announced the
establishment of an “indigenous peoples’ forum”. The new forum “will be guided by the
principles of mutual respect, promoting complementarities, adherence to UNDRIP,
inclusiveness, pluralism, reciprocity, accountability and solidarity.”136
111. At the regional level, the African Commission on the Human and Peoples’ Rights has
officially sanctioned and used UNDRIP to interpret Indigenous peoples’ rights.137 Also, the
Inter-American Commission on Human Rights (IACHR) has highlighted the legal “relevance
and importance” of UNDRIP in construing Indigenous rights within the Inter-American system:

The IACHR and the Inter‐American Court, in their elaboration of the right to
indigenous property, view as relevant and important the United Nations
Declaration on the Rights of Indigenous Peoples. ... Its provisions, together with
the System’s jurisprudence, constitute a corpus iuris which is applicable in

20

relation to indigenous peoples’ rights ... The Inter‐American Court has resorted to
its provisions in order to construe specific rights.138
7.2

Failure to use term “peoples”

112. The Convention on Biological Diversity was adopted in 1992, with little participation of
Indigenous peoples or local communities in its formulation. Since that time, numerous
international standards have emerged that are relevant to the Convention and reinforce the
interpretation of its provisions – particularly those relating to Indigenous peoples’ rights and
related State obligations.
113. During the negotiations of the Nagoya Protocol, the Convention was not consistently
interpreted in accordance with contemporary standards. In regard to Indigenous peoples, some
Parties refused to accept key changes in terminology based on new international developments.
Some sought to minimize Indigenous peoples’ status and human rights.139
114. The Protocol uses the term “indigenous and local communities”, as this is the expression used
in the Convention on Biological Diversity. Since 1992, significant advancements have occurred
in international law and “indigenous peoples” is the term now used.
115. According to international law, the term “peoples” has a particular legal status and all
“peoples” have the right of self-determination.140 This same legal status and right are not
recognized in regard to “minorities” or “communities” per se.
116. States that seek to restrict or deny Indigenous peoples their status as “peoples”, in order to
impair or deny their rights, are violating the International Convention on the Elimination of All
Forms of Racial Discrimination.141
In this Convention, the term ‘racial discrimination’ shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field
of public life.142
117. Such action would also violate the principle of “equal rights and self-determination of
peoples” under the Charter of the United Nations143 and as affirmed in UNDRIP.144 In its 2010
Report, the Permanent Forum on Indigenous Issues urged the Parties to the Convention on
Biological Diversity to use the term “peoples” in relation to Indigenous peoples.145 This
recommendation was not followed in the Nagoya Protocol negotiations.
118. The term “indigenous peoples” is used in both the 2003 Convention for the Safeguarding of
the Intangible Cultural Heritage146and the 2005 Convention on the Protection and Promotion of
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the Diversity of Cultural Expressions.147 Most recently, the term “Indigenous peoples and local
communities” is used in the agreements reached on climate change in Cancún, Mexico.148
119. Indigenous peoples have strived for decades to be recognized as “peoples” under international
law. With the historic adoption of the UN Declaration on the Rights of Indigenous Peoples in
September 2007, the issue of “peoples” was resolved. Today, the term “indigenous peoples” is
used consistently by the General Assembly, Office of the High Commissioner for Human
Rights, Human Rights Council, treaty monitoring bodies, specialized agencies, special
rapporteurs and other mechanisms within the international system.
120. Failure to use the term “Indigenous peoples” or “Indigenous peoples and local communities”
in the Nagoya Protocol is not consistent with international practice.149 It is disrespectful and
diminishes respect for the Protocol. This issue is slated for discussion at the 7th meeting of the
Working Group on article 8(j) and at COP 11 in October 2012.150
VIII. Special Measures Essential for Indigenous Peoples
121. Instead of increasing the vulnerability of Indigenous peoples through possible dispossessions,
the Protocol should have required “special measures” to promote and safeguard their rights to
genetic resources and other cultural heritage. Such special measures are crucial in international
human rights law.151
122. In light of the key role of Indigenous peoples and local communities in conserving
biodiversity, the imperative of ensuring special protections is reinforced. Special measures are
required in general terms in the Convention on Biological Diversity, where necessary “to
conserve biological diversity”:
Each Contracting Party shall, as far as possible and as appropriate:
(a) Establish a system of protected areas or areas where special measures need to
be taken to conserve biological diversity ...152
123. In the Americas, the Inter-American Court of Human Rights has ruled:
... as regards indigenous peoples, it is essential for the States to grant effective
protection that takes into account their specificities, their economic and social
characteristics, as well as their situation of special vulnerability, their customary
law, values, and customs.153
124. In regard to Indigenous and tribal peoples, the Inter-American Court called for special
measures to “guarantee the full exercise of their rights”:
... members of indigenous and tribal communities require special measures that
guarantee the full exercise of their rights, particularly with regards to their
enjoyment of property rights, in order to safeguard their physical and cultural
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survival.154 Other sources of international law have similarly declared that such
special measures are necessary.155
125. The African Commission on Human and Peoples’ Rights has relied significantly on the
jurisprudence of the Inter-American Court in requiring special measures to safeguard the land
and resource rights of “traditional African communities”.
The African Commission is of the view that the first step in the protection of
traditional African communities is the acknowledgement that the rights, interests
and benefits of such communities in their traditional lands constitute ‘property’
under the Charter and that special measures may have to be taken to secure such
‘property rights’.156
IX. Challenges to “Free, Prior and Informed Consent” (FPIC)
126. In regard to Indigenous and local communities, article 8(j) is the sole provision in the
Convention on Biological Diversity that includes reference to the terms “approval” and
“involvement”:
Each Contracting Party shall, as far as possible and as appropriate:
...
(j) Subject to its national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices ...
127. During the eighteen years following the adoption of the Convention, the meaning of the terms
“approval” and “involvement” has been elaborated in international law. In the Indigenous
context, “approval” is most widely understood as “free, prior and informed consent”; and
“involvement” is more substantively described as “full and effective participation”.
128. UNDRIP consistently uses the standard of FPIC.157 This is the standard relating to Indigenous
cultural heritage, including traditional knowledge and genetic resources158 and is consistent with
Indigenous peoples’ right of self-determination.159
129. FPIC is further reinforced by Indigenous peoples’ human right to development.160 This right
“implies the full realization of the right of peoples to self-determination”.161 As affirmed in
UNDRIP, “Indigenous peoples have the right to determine and develop priorities and strategies
for exercising their right to development.”162
130. In international law, Indigenous peoples have a right to sustainable and equitable
development.163 Such equitable development is consistent with the objective of “fair and
equitable” benefit sharing in the Convention and Protocol and entails FPIC.164
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131. FPIC is the standard required or supported by the UN General Assembly,165 international
treaty bodies,166 regional human rights bodies,167 UN special rapporteurs168 and specialized
agencies.169
132. In article 8(j) of the Convention, the phrase “approval and involvement” is less than
satisfactory. Genuine “approval” constitutes a consensual process that includes such crucial
elements as good faith consultation with Indigenous peoples and their full and effective
participation.170 The term “involvement” appears redundant and may have been added for
emphasis.
9.1 Meaning of “prior and informed consent or approval and involvement”
133. In the Nagoya Protocol, the Parties retained the phrase “approval and involvement” used in
article 8(j) of the Convention with an expanded formulation. In relation to Indigenous and local
communities, the new phrase used repeatedly is “prior and informed consent or approval and
involvement”.171
134. In regard to the new phrase, the “or” between “prior and informed consent” (PIC) and
“approval” suggests that the two terms are synonymous. This interpretation is reinforced by
article 6(3)(f) of the Protocol.172 Thus, the “involvement” of Indigenous peoples and local
communities is required in addition to such consent or approval.
135. Some States, such as Canada, are claiming another interpretation – namely, that there are two
different standards that could apply. One standard is “prior and informed consent”; the other is
“approval and involvement”. This could suggest that there would only be “involvement” in
relation to situations of “approval” and not “PIC”. Such an interpretation would not be coherent
and would be inconsistent with international and domestic law.173
136. The Tkarihwaié:ri Code of Ethical Conduct (adopted by COP 10) refers to “prior informed
consent and/or approval and involvement”.174 This wording derogates from the Protocol, which
consistently uses the phrase “prior and informed consent or approval and involvement”. Such
action is detrimental to Indigenous peoples and communities. It has no place in a Code of
Ethical Conduct – even if the Code cannot be used to interpret the Protocol.175
X. Indigenous Peoples’ Decision-Making Processes Require Respect
137. In deciding whether to give or withhold their consent, Indigenous peoples have the right to
freely determine their own criteria and decision-making processes consistent with the right of
self-determination.
138. Paragraph (f) of article 6(3) of the Nagoya Protocol was initially approved at the Montreal
meeting in July 2010– against the wishes of the International Indigenous Forum on Biological
Diversity (IIFB). Article 6(3)(f) provides:
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3. ... each Party requiring prior informed consent shall take the necessary
legislative, administrative or policy measures, as appropriate, to:
…
(f) Where applicable, and subject to national legislation, set out criteria and/or
processes for obtaining prior informed consent or approval and involvement of
indigenous and local communities for access to genetic resources ...
139. According to article 6(2), the measures to be taken by States in article 6(3)(f) may only be for
situations where Indigenous and local communities have “established” rights to grant access to
genetic resources.176 Such an arbitrary limitation would be discriminatory and invalid.177
140. Article 6(3)(f) calls on States to “set out criteria and/or processes for obtaining prior informed
consent ... and involvement” of Indigenous and local communities. This broad and general
phrasing invites invasive and excessive State actions.
141. Article 6(3)(f) includes three possible limitations – “as appropriate”, “where applicable” and
“subject to national legislation” – in addressing consent and involvement issues relating to
Indigenous peoples and local communities. Such phrases serve to encourage State inaction or
denial of rights.
142. In regard to access to genetic resources, article 6 of the Protocol should have required States
to ensure the effective protection of the rights of Indigenous peoples and local communities and
respect for their right relating to FPIC. Such duties are consistent with UNDRIP and other
international human rights law. As indicated by the Committee on Economic, Social and
Cultural Rights:
States parties should adopt measures to ensure the effective protection of the
interests of indigenous peoples relating to their productions, which are often
expressions of their cultural heritage and traditional knowledge. ... In
implementing these protection measures, States parties should respect the
principle of free, prior and informed consent of the indigenous authors concerned
...178
143. In the drafting of article 6(3)(f), Canada, Australia and New Zealand jointly played a key
role179 demonstrating no flexibility to Indigenous representatives. At the Montreal meeting, a
formal request made by the IIFB to allow more time for consultations was rejected by the CoChair. When no Party objected to paragraph (f) of article 6(3), it was declared officially
approved.180
XI. “Mutually Agreed Terms” Reaffirms Indigenous “Consent”
144. Indigenous peoples and local communities have been and continue to be customary users of
genetic resources. In this context, they have acquired critical knowledge and developed
important innovations and practices. Aside from being “users” of GR and TK, they are also
“providers” in relation to third parties that seek access and use.
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145. In addition to prior and informed consent (PIC) in various provisions of the Nagoya Protocol,
there are requirements for “mutually agreed terms” (MAT). As providers, Indigenous and local
communities may require third party users to fulfill specific conditions or obligations.
146. In the Nagoya Protocol, the sharing of benefits arising from use of TK associated with GR is
subject to mutually agreed terms, as is access to such TK.181 MAT is also required for the
sharing of benefits arising from the use of GR held by Indigenous and local communities, but
only for so-called “established” rights.182
147. In its preamble, the Nagoya Protocol recognizes the “importance of promoting equity and
fairness in negotiation of mutually agreed terms between providers and users of genetic
resources”. Such agreements underline the importance of Indigenous “consent”, in regard to TK
and GR.
148. A permit or its equivalent is only issued to third party users after prior and informed consent
and MAT are obtained from Indigenous and local communities.183 This process reinforces the
need for free, prior and informed consent at every stage. If MAT is carried out fairly and in
good faith, it would constitute another step in ensuring such prior and informed consent.
XII. “Full and Effective Participation” Must Be Respected
149. In regard to Indigenous peoples and local communities, the Nagoya Protocol fails to affirm
their right to full and effective participation when Parties take legislative, administrative or other
measures in relation to genetic resources and traditional knowledge. In the Indigenous and local
community context, the only reference in the operative provisions to the term “participation” is
in article 12(2):
Parties, with the effective participation of the indigenous and local communities
concerned, shall establish mechanisms to inform potential users of traditional
knowledge associated with genetic resources about their obligations ...184
150. “Full and effective participation” and FPIC are important elements of Indigenous peoples’
right of self-determination.185 Such participation is also a crucial aspect of FPIC.186 Yet the
Protocol fails to affirm these key relationships. It uses repeatedly the term “involvement” from
the 1992 Convention, without fair and equitable consideration as to what the term entails.187
151. The negotiations on the Protocol took place without acknowledging or ensuring the right to
full and effective participation of Indigenous peoples – which must include “full and
meaningful” participation under international law.188. Involvement inconsistent with their right
of self-determination often leads to severe injustices or other tragic results.
152. States generally viewed the negotiations as being among the Parties.189 Interventions by
Indigenous peoples or local communities were largely treated as a limited privilege.
153. The Parties were clearly aware of the importance of “full and effective participation”, since
this standard is included in some COP decisions relating to Indigenous peoples and local
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communities.190 These COP decisions generally are not legally binding. Yet such participation
was still crafted in weak terms and with inappropriate qualifying language.191
154. Indigenous peoples and local communities continue to face dispossession, marginalization,
biopiracy and other forms of exploitation.192 Yet the COP Decision X42 that adopts the
Tkarihwaié:ri Ethical Code of Conduct provides little or no incentive for the Parties to “ensure
respect for the cultural and intellectual heritage of indigenous and local communities relevant to
the conservation and sustainable use of biological diversity” (as stated in the Code’s title). The
Code stipulates:
The following elements of a code of ethical conduct are voluntary ... They should
not be construed as altering or interpreting the obligations of Parties to the
Convention of Biological Diversity or any other international instrument. They
should not be interpreted as altering domestic laws, treaties, agreements or other
constructive arrangements that may already exist.193
155. In regard to cultural heritage, biodiversity and a wide range of other matters, the participation
of Indigenous peoples in decision-making is of paramount significance in terms of both human
rights and democracy.194 In general terms, the UN Expert Mechanism on the Rights of
Indigenous Peoples has emphasized:
... indigenous participation in decision-making on the full spectrum of matters that
affect their lives forms the fundamental basis for the enjoyment of the full range of
human rights. This principle is a corollary of a myriad of universally accepted
human rights, and at its core enables indigenous peoples to be freely in control of
their own destinies in conditions of equality. Without this foundational right, the
human rights of indigenous peoples, both collective and individual, cannot be
fully enjoyed.195
156. Without explicitly using the term, UNDRIP requires the “full and effective participation” of
Indigenous peoples to realize all of its provisions.196 UNDRIP contains “more than 20
provisions affirming indigenous peoples’ right to participate in decision-making”.197
157. The international community is widely supportive of this right and principle, including the
General Assembly,198 specialized agencies,199 national human rights institutions200 and
Indigenous peoples.201 As the African Commission on Human and Peoples’ Rights has
concluded: “
The Declaration … prohibits discrimination against indigenous peoples and
promotes their full and effective participation in all matters that concern them.202
158. In its preamble, UNDRIP is proclaimed “as a standard of achievement to be pursued in a spirit
of partnership and mutual respect”. This standard can only be attained if there are genuine
partnerships – particularly between States and Indigenous peoples. Such relationships must be
consistent with the principle of equal rights and self-determination of peoples203 and must fully
respect Indigenous peoples’ right to participate in decision-making.
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159. With regard to its Indigenous and Tribal Peoples Convention, 1989, the International Labour
Organization (ILO) emphasizes: “The principles of participation and consultation are the
cornerstone of the Convention.”204 In regard to implementation of this Convention, cooperation
with Indigenous and tribal peoples is required at every stage:
(a) the planning, co-ordination, execution and evaluation, in co-operation with
the peoples concerned, of the measures provided for in this Convention;
(b) the proposing of legislative and other measures to the competent authorities
and supervision of the application of the measures taken, in co-operation with the
peoples concerned.205
160. The duty to cooperate with Indigenous peoples necessarily entails both consultation and
negotiation.206 In the context of cultural heritage, genetic resources and biodiversity, the duty to
consult – including consent – is a human rights and democratic imperative. As Special
Rapporteur on the rights of Indigenous peoples, James Anaya explains:
This duty is a corollary of a myriad of universally accepted human rights,
including the right to cultural integrity, the right to equality and the right to
property ... More fundamentally, it derives from the overarching right of
indigenous peoples to self-determination and from related principles of
democracy and popular sovereignty.207
XIII. Capacity-Building Crucial for Democratic Participation
161. In matters related to the Nagoya Protocol, a major factor impeding the full and effective
participation of Indigenous peoples and local communities is their lack of financial and other
support.208 Such lack of capacity remains a concern both in terms of the past negotiations on the
Protocol and its implementation.
162. According to the Secretariat, the Convention on Biological Diversity “remains the only
Multilateral Environmental Treaty to have established a voluntary fund for indigenous and local
community participation in meetings held under the Convention. ... The programme of work for
article 8(j) and related provisions for the 2011-12 biennium has twenty-one projects” specific
for Indigenous peoples and local communities.209
163. Negotiation of a new international treaty, such as the Protocol, can result in significant
impacts on Indigenous peoples’ rights. International institutions and Parties have a responsibility
to ensure adequate funding for Indigenous representatives from each region.
164. The voluntary fund was insufficient to ensure that adequate numbers of Indigenous peoples
had the capacity to prepare for and attend the negotiations on the Protocol. Unless Parties
significantly increase their contributions, the voluntary fund will be unable to meet the
participatory needs of Indigenous peoples and local communities during the implementation
phase.
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165. There was an inadequate number of representatives at the negotiations to ensure proper
research and timely development of positions and discussions with the States and European
Union. There was also an insufficient number of spokespersons at the negotiations table, with
the necessary technical and legal expertise on a wide range of matters. It was virtually
impossible to effectively participate in the large number of meetings that took place at the same
time in Nagoya, Japan during the final stages.
166. Indigenous peoples are not simply stakeholders. They are rights-holders with the right of selfdetermination.210 During the years of negotiating UNDRIP, Indigenous representatives from
around the world were funded from various sources and democratically included in significant
numbers that far exceeded what transpired with the Protocol.
167. Based on the specific provisions in the Protocol, there is little indication that the Parties are
committed to ensuring the full and effective participation of Indigenous peoples and local
communities in its implementation.
168. For example, in regard to developing States, the Parties “shall cooperate in the capacitybuilding, capacity development and strengthening of human resources and institutional capacities
to effectively implement this Protocol” (article 21(1)). Yet in the same paragraph, there is no
binding commitment in relation to Indigenous peoples and local communities:
Parties should facilitate the involvement of indigenous and local communities and
relevant stakeholders, including non-governmental organizations and the private
sector.211
169. The ongoing lack of human and financial resources precludes full and effective participation
of Indigenous peoples in decision-making processes at the international level.212 It undermines
the achievement of a democratic and fair process.
170. In regard to international processes relating to biodiversity and climate change, the Expert
Mechanism’s Progress Report emphasizes “full and direct participation … since [these
negotiations] often have a disproportionate impact on indigenous peoples and their territories.
However, consistent financial and administrative support is needed to ensure that indigenous
peoples maintain appropriate participation in international bodies”.213
171. It is essential to apply principles of democracy to international and regional processes and not
solely to those in domestic contexts. As concluded in a 2003 expert seminar on the
interdependence between democracy and human rights:
In the current context of globalization, whereby decisions affecting people’s lives
are often taken outside the national context, the application of the principles of
democracy to the international and regional levels has taken on added
importance.214
XIV. “Consensus” Exploited in Undermining Indigenous Rights
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172. In the negotiations on the Nagoya Protocol, there was no legal obligation to require
consensus215 among the Parties. Even if such a duty existed, it could not prevail over the
obligations of States to respect the Charter of the United Nations, Convention on Biological
Diversity and international human rights law.
173. The same was true for the Conference of the Parties. On matters of substance, there was no
legal requirement to obtain consensus.216 In any event, such a rule could not prevail over the
Parties’ international human rights obligations.
174. There are compelling reasons for not establishing rigid rules requiring consensus. Crucial
measures on such global issues as biodiversity, climate change, environmental security and
human rights are too important to be held back or paralyzed by a lack of consensus.217
175. In the negotiations on the Protocol, the Parties chose to proceed by way of consensus. The
process proved especially onerous for Indigenous peoples, since the procedural rules were
weighted in favour of States. Throughout the negotiations, Indigenous peoples remained
vulnerable to State discretion.
176. Indigenous peoples were not permitted to table any proposed amendments to the Protocol. In
order to add Indigenous proposals to the text, they had to be supported by at least one Party.
Indigenous peoples were not part of any consensus on provisions relating to Indigenous rights
and concerns.
177. In July 2010, one of the Co-chairs in the negotiations announced that, from now on, only
Parties could propose and accept text. After the IIFB left the negotiations in protest, the decision
was reversed.218
178. Since the final text was intended to reflect a consensus among the Parties, it was often the
lowest common denominator among their positions that was reflected in the Protocol. Such a
substandard dynamic did not serve to fulfill the key objectives of the Convention on Biodiversity.
179. The practice of seeking consensus solely among the Parties is especially unjust in relation to
Indigenous peoples. States continue to be major violators of Indigenous peoples’ human rights.
They should not be accorded procedural advantages that enable them to further undermine
Indigenous peoples’ status and rights.
180. International human rights standards were largely disregarded by the Parties. Such conduct
was facilitated by exploiting the “need” for consensus.
181. Positions were repeatedly taken to excessively reinforce State sovereignty, while attempting
to circumscribe Indigenous peoples’ rights through national legislation. If successful, such
actions could perpetuate State domination. They could impair the universality of Indigenous
peoples’ human rights and undermine the international system.
182. Consensus can show a unity of purpose, but it loses its significance and validity if achieved at
the expense of human rights. Even where a consensus “rule” exists, the UN Secretary-General
has described consensus as a “privilege … [and] that this privilege comes with responsibility”.219
Concerns relating to consensus have also surfaced at the General Assembly.
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… unfortunately, consensus (often interpreted as requiring unanimity) has become an
end in itself. … This has not proved an effective way of reconciling the interests of
Member States. Rather, it prompts the Assembly to retreat into generalities,
abandoning any serious effort to take action. Such real debates as there are tend to
focus on process rather than substance and many so-called decisions simply reflect
the lowest common denominator of widely different opinions.220
183. Similarly, James Anaya has commented on the problems generated by consensus when the
lowest common denominator is a prevailing factor:
In the process of negotiation, however, the goal of consensus should not be used to
impede progress on a progressive text. Consensus does not imply a veto power of
every participant at every step … Consensus does not mean perfect unanimity of
opinion nor bowing to the lowest common denominator. It means coming together in
a spirit [of] mutual understanding and common purpose to build and settle upon
common ground.221
184. In relation to the standard-setting process on the UN Declaration, it was agreed that any
consensus on the draft text would need to include both States and Indigenous peoples.
Otherwise, it would not have been possible to reach a compromise and achieve a just and
balanced human rights instrument.
185. The Chair of the working group on the Declaration made it clear that any consensus would
include both States and Indigenous peoples. While achieving consensus was desirable, no strict
requirement was imposed. State and Indigenous representatives had equal rights to make
interventions and propose text.
186. Thus, in regard to the negotiations on the UN Declaration, an inclusive and democratic
process of participation222 was established within the United Nations. It still constitutes today an
impressive precedent and best practice.
187. For the July and September 2010 meetings in Montreal, substantive and procedural objections
relating to the negotiation of the draft Protocol were elaborated in advance by Indigenous and
civil society organizations from different regions of the world.223 There was no substantive
response to these objections. Consensus among the Parties continued to be the dominant
consideration, at the expense of Indigenous peoples’ status and human rights.
188. In contrast, consensus was not a rigid requirement in the climate change talks in Cancún,
Mexico in December 2010. When Bolivia objected and insisted that improvements be made to
the text that had majority support, the Chair of the meeting indicated that consensus did not mean
that a State had a right of veto and declared the text adopted.224
XV. Adverse Impacts of Consensus Approach
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189. In relation to the negotiations of the Protocol, it is beneficial to identify some adverse impacts
that arose from rigidly adopting a consensus approach. With regard to Indigenous peoples and
local communities, these prejudicial impacts include, inter alia:
a) Objective of Convention not attained. The objective of “fair and equitable” benefitsharing in the Convention was not achieved, since consensus appeared to be a main
focus of the Parties, at the expense of Indigenous peoples’ human rights. Little effort
was made in the negotiations to include a rights-based approach.225
b) UN Charter and UNDRIP not fairly considered. Parties paid little attention to their
human rights obligations under the Charter of the United Nations and principles of
international law. In regard to UNDRIP, they failed to fairly reflect the principles,
Indigenous rights and related State obligations affirmed in this human rights
instrument.226
c) Imbalance in use of national legislation. Phrases – such as “subject to national
legislation” and “in accordance with national legislation” – were repeatedly used that
could give significant discretion to States to dominate Indigenous peoples and restrict
their rights. Yet Indigenous peoples’ inherent rights are not dependent on national
legislation for their existence.227 According to the Convention, these phrases are intended
to be used in a supportive manner to achieve the objectives of the Convention and
Protocol.228
d) Discriminatory action to restrict Indigenous rights. Consensus was also used to
approve discriminatory proposals that contradicted the Convention and sought to solely
address “established rights” to genetic resources.229
e) Legal certainty not realized. There are over 45 references to such phrases as “where
appropriate”, “as appropriate”, “as applicable” and “where applicable” that make it
unclear as to what are the obligations of the Parties.230 “Appropriateness” is described
by the Committee on Economic, Social and Cultural Rights so as to be “respectful of the
culture and cultural rights of … Indigenous peoples”.231
f) Publicly available traditional knowledge unprotected. In Nagoya, the Parties deleted
the draft provision to protect traditional knowledge that was “publicly available”,232 but
for which no Indigenous consent had been given for commercial use. The absence of
safeguards in the Protocol may “significantly reduce the scope for benefit-sharing as
much traditional knowledge has already been documented and is freely accessible”.233
g) No authority for COP decisions to derogate from treaties. On key issues, COP 10
decisions derogated from the text of the Convention and Protocol to the possible
detriment of Indigenous peoples and local communities. Such actions lack validity and
legitimacy.234
h) Parties unwilling to commit to ethical conduct. The application of the Tkarihwaié:ri
Ethical Code of Conduct was severely constrained by COP. It is stipulated that the Code
“should not be construed as altering or interpreting the obligations of Parties to the
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Convention of Biological Diversity or any other international instrument.”235 Similarly,
domestic laws are also exempted from ethical scrutiny based on the Code of Conduct.
The above shortcomings resulted from the unbalanced consensus process. Thus, the rights,
security and well-being of Indigenous peoples and local communities are not assured in the
Protocol.
XVI. Conclusions and Recommendations
190. Biodiversity must be protected globally. There is an urgent need for effective measures to
safeguard the world’s biodiversity and natural environment. The severe and increasing loss of
biodiversity must be reversed. In this context, Indigenous peoples and local communities play a
key role. Their rights must be respected, protected and fulfilled.
191. Need for a principled regime. The central purpose of the Nagoya Protocol is to implement
one of the three key objectives in the Convention on Biological Diversity – namely, “fair and
equitable” sharing of benefits arising from the use of genetic resources. With respect to such
resources, the importance of achieving a principled and effective international regime is beyond
question.
192. Respect for principles of international law. The Convention requires consistency with
principles of international law. These would include, inter alia, justice, democracy, respect for
human rights, equality, non-discrimination, good governance and good faith. According to the
Convention, principles of international law must be respected when States exercise their right to
exploit their own resources.
193. These core international principles are an integral part of the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP).
194. UNDRIP must be fully applied. The Convention and Protocol are international
environmental agreements. It is erroneous for States to argue that human rights issues should be
addressed in other instruments and forums. The Parties – as well as the Conference of the
Parties (COP) – have largely failed to “promote respect for and full application of the provisions
of the Declaration and follow up [its] effectiveness”.236
195. UNDRIP is a universal human rights instrument. According to its own terms, the Protocol
“shall be implemented in a mutually supportive manner with other international instruments
relevant to the Protocol”.237 The obligations of Parties under any existing international
agreement – such as UNDRIP – cannot be undermined by the Convention or Protocol.238
196. In view of these legal requirements, the Protocol cannot be interpreted or implemented by
solely considering its own provisions. In relation to Indigenous peoples, their rights and related
State obligations must be read together with UNDRIP and other international human rights
instruments. UNDRIP cannot be segregated from rule of law issues relating to Indigenous
peoples’ human rights.239
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197. UNDRIP interprets international treaties. When Indigenous issues arise, UNDRIP is
widely used to interpret international human rights conventions.240 These conventions remain
relevant to the Protocol and reinforce the significance of UNDRIP in the biodiversity context.
198. Any interpretation that undermines Indigenous rights would be inconsistent with “fair and
equitable” benefit sharing. It would also be incompatible with the other legal requirements in the
Protocol.241
199. Need for “full and effective participation”. National legislative and other measures were
included in the Protocol with little or no regard for the progressive development of international
standards. In relation to the formulation and adoption of such measures, the democratic
requirement of “full and effective participation” of Indigenous peoples and local communities
was virtually unaddressed.242
200. Domestic measures must support central objective. In regard to its implementation, the
Protocol does not permit national legislation or other measures by the Parties to derogate from
the treaty’s central objective of “fair and equitable” benefit sharing and other legal
requirements. National legislation cannot mean arbitrary State power over Indigenous peoples
and local communities. Consistent with the general rule in international law, international
human rights standards take precedence over contradictory national law and standards.243
201. Discriminatory limitation of “established” rights. In regard to access and benefit sharing
arising from the use of genetic resources, the Protocol only addresses “established”244 rights of
Indigenous and local communities. Other rights based on customary use of genetic resources
appear to be excluded from benefit sharing.245
202. Failure to extend benefit sharing to such other rights is discriminatory.246 Such discrimination
violates the Charter of the United Nations, Convention on Biological Diversity and international
human rights law, including UNDRIP.
203. Since the prohibition against racial discrimination is a peremptory norm, the articles that
distinguish on the basis of “established” rights have no legitimacy or validity.247 Such articles
require urgent revision.
204. Urgent need for capacity-building. In matters related to the Nagoya Protocol, the full and
effective participation of Indigenous peoples and local communities was severely impeded by
their lack of capacity. This remains a concern both in terms of the past negotiations on the
Protocol and its upcoming implementation.
205. Democratic participation not yet achieved. The negotiation of a new international treaty
often has significant impacts on Indigenous peoples’ rights. The relevant international
institutions and Parties have a responsibility to ensure adequate funding for Indigenous
representatives from each region. Failure to respect principles of democracy and human rights –
as in the Protocol – severely detracts from the legitimacy of the negotiations and resulting
treaty.
206. Indigenous peoples’ rights and related State obligations are increasingly impacted in
negotiations at the international level. It is imperative to ensure the full and effective
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participation of Indigenous peoples in international forums, in accordance with democratic
principles. This is especially urgent in respect to such global issues as biodiversity, climate
change and intellectual property.248
207. Repeated abuse of consensus. In international negotiations, consensus can show a unity of
purpose but it loses its significance and validity if achieved at the expense of human rights.
Such a substandard approach repeatedly occurred during the negotiations of the Protocol. As a
result, there have been numerous substantive and procedural injustices that are likely to affect
present and future generations.
208. In relation to Indigenous peoples and local communities, inflexible consensus practices among
the Parties are not an appropriate way to achieve uplifting and effective international standards.
States continue to be major violators of Indigenous peoples’ human rights and too often lack
sufficient resolve to live up to their UN Charter and other international obligations. Experience
shows that consensus in the biodiversity context has led to a “lowest-common-denominator”
dynamic.249
209. It is deeply troubling that, in regard to UNDRIP, it took only a single State to exploit the
practice of consensus in the negotiations so as to lower standards in the Protocol. Such a process
requires fundamental change.250
210. In relation to the Protocol, the practice of seeking consensus solely among the Parties is
prejudicial to Indigenous peoples and local communities.251 It is not consistent with the status
of Indigenous peoples as subjects of international law252 or with international standards on
democratic participation.
211. Special protections required. Instead of increasing the vulnerability of Indigenous peoples
through possible dispossessions and other injustices, the Protocol should have required special
measures to promote and safeguard their rights to genetic resources and other cultural heritage.
Such special measures are crucial in international human rights law.
212. Biodiversity is critical to the health and well-being of Indigenous peoples and local
communities.253 Parties sought to consolidate their own discretionary powers in the Protocol,
rather than ensure a principled, balanced and effective international regime.
213. Regressive aspects of Protocol. In relation to Indigenous peoples and local communities, the
Protocol is regressive in key respects that need redress. In disregarding the Charter of the
United Nations and principles of international law, such as in UNDRIP, the Parties are violating
the rule of law. In ignoring the standards in UNDRIP and other human rights instruments, the
progressive development of international law is being denied. The discriminatory aspects of the
Protocol must be revised.
214. In December 2010, Member States in the General Assembly adopted by consensus a
resolution on the rule of law. The resolution reiterates the following approach for the General
Assembly, but it is not the standard that is applied to Indigenous peoples and local communities
in the Protocol:
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Reaffirms the role of the General Assembly in encouraging the progressive
development of international law and its codification, and reaffirms further that
States shall abide by all their obligations under international law ...254
215. Undermining confidence in the international system. States made solemn commitments in
endorsing UNDRIP that must be fully respected. They must be held accountable on Indigenous
rights to traditional knowledge and genetic resources in the Protocol.255 States must not renege
on their commitments to Indigenous peoples in a human rights instrument that now enjoys
global consensus.
216. For more than 20 years, UNDRIP was discussed and negotiated in a democratic process that
included Indigenous peoples. It is imperative that States fully honour their commitments in good
faith. Otherwise, confidence and trust in the international system and international negotiations
may be severely eroded.
16.1 Specific recommendations
217. During the negotiations of the Protocol, Parties repeatedly indicated that the human rights
concerns of Indigenous peoples would be more appropriately raised in other international
forums.
218. Specific recommendations in this Submission respectfully include the following.
219. In relation to the rights of Indigenous peoples and local communities, the UN SecretaryGeneral should review violations of the rule of law occurring in the context of the Convention
and the Nagoya Protocol. Additional concerns include: abuse of consensus procedures to
undermine human rights; and failure to apply international standards that have progressively
developed since the adoption of the Convention in 1992.
220. With regard to its current “Study on indigenous peoples and the right to participate in
decision-making”, the Expert Mechanism on the Rights of Indigenous Peoples is including
processes at the international and regional levels.256 The Expert Mechanism should pay
particular attention to the current challenges and shortcomings elaborated in this Joint
Submission.
221. The Special Rapporteur on the rights of indigenous peoples, James Anaya, should review the
broad range of concerns raised in this Joint Submission that are within his mandate. Such issues
include, inter alia, Indigenous rights and related obligations pertaining to UNDRIP; selfdetermination; resource development; fair and equitable benefit-sharing; duty of States to
consult and cooperate with Indigenous peoples; free, prior and informed consent; full and
effective participation; and democracy.
222. The independent expert in the field of cultural rights, Ms. Farida Shaheed, should review the
concerns raised in this Joint Submission relating to the cultural rights of Indigenous peoples and
local communities. The right to participate in cultural life and related issues of nondiscrimination and free, prior and informed consent would be of particular interest in the context
of biodiversity and cultural heritage.
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223. Widespread dispossession in different regions of the world may result from the discriminatory
distinction based on “established” rights to genetic resources in the Protocol. Indigenous
peoples and local communities should consider a request to the Committee on the Elimination
of Racial Discrimination for early warning and urgent action procedures.257
224. In its 2010 report, the UN Permanent Forum on Indigenous Issues has addressed concerns
relating to the Convention and the negotiations on the Protocol. The recommendations made by
the Permanent Forum have not been fully implemented, especially in relation to genetic
resources, UNDRIP and the use of the term “peoples”. This Joint Submission is being submitted
to the Permanent Forum for consideration and action.
225. The above steps should provide authoritative instruction and guidance for fair and equitable
implementation of the Protocol, as well as possible revisions to its text. Regressive and other
unjust dimensions of the Protocol should be addressed under article 31 of this treaty, among
other ways:
The Conference of the Parties serving as the meeting of the Parties to this
Protocol shall undertake, four years after the entry into force of this Protocol ... an
evaluation of the effectiveness of this Protocol.258
226. Some concerns should not wait for the evaluation in four years. For example, matters of
discrimination, exceeding the authority of the Convention and other pressing or priority issues
should be accommodated in the COP 11 meeting in India, in October 2012, with a view to
amending the Protocol.
227. In preparation for the evaluation in four years and COP 11, representatives of Indigenous
peoples and local communities should be ensured full and effective participation at all stages –
including through advance meetings and written submissions.
228. In relation to Indigenous peoples and local communities, concerns that should be considered
for further action include, inter alia, the following:
i)

Take into account “all rights” through a rights-based approach, as required by the central
objective of the Convention and Protocol;

ii) clarify unequivocally that national legislation must be supportive of the objective of “fair
and equitable” benefit sharing, consistent with Indigenous peoples’ human rights and
related State obligations;
iii) eliminate discriminatory elements in the Protocol, particularly the refusal to refer to
Indigenous peoples as “peoples” and the restriction of genetic resource rights to
“established” rights;
iv) redress procedural injustices, including unfair restrictions on interventions and tabling of
proposed amendments;259 and exclusion of representatives of Indigenous peoples from
negotiation meetings where their rights may be undermined;260
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v)

fully respect the UN Declaration on the Rights of Indigenous Peoples, in interpreting and
implementing the Convention and Protocol;

vi) reiterate the importance of “prior and informed consent”, eliminating questionable and
ambiguous interpretations;
vii) include specific safeguards for “publicly available” traditional knowledge;
viii) ensure that provisions of the Protocol “shall not affect the … obligations of any Party
deriving from any existing international agreement”,261 particularly those relating to
human rights;
ix) ensure that Parties fully respect the rule of law, including their international human rights
obligations;
x)

enhance significantly the “full and effective participation” of Indigenous peoples and
local communities in all aspects of the Protocol, through legal commitments to capacitybuilding and democratic, inclusive processes; and

xi) provide an effective process to hold Parties accountable in fulfilling their obligations in
respect to the Protocol.
229. The Conference of the Parties should consider revising those decisions made in October 2010,
where it altered the terms of the Protocol to the detriment of Indigenous peoples and local
communities. Such actions exceed the authority of COP.
230. International solidarity with Indigenous peoples and local communities should also be
reinforced, in a manner that fully implements UNDRIP. As concluded by the UN Independent
expert on human rights and international solidarity:
International solidarity ... encompasses the values of social justice and equity ... and
integrity of the international community ... International ... solidarity ... includes ...
refraining from doing harm or posing obstacles to the greater well-being of others,
including ... to our common ecological habitat, for which all are responsible. ...
Special attention must be given to the human rights of vulnerable groups, including
... indigenous peoples ....262
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