India’s submission in response to CBD notification No. 2015-049 dated 5th May 2015, on the need for and modalities of support to advise or assist Parties, and where appropriate ILCs, to address challenges related to compliance with the provisions of the Nagoya Protocol, with a view to making effective use of the compliance mechanism

Background

The Conference of the Parties serving as the Meeting of the Parties (CoP/MoP) to the Nagoya Protocol, in its first meeting, pursuant to its obligations under Article 30 of the Protocol, adopted “Cooperative Procedures and Institutional Mechanisms to Promote Compliance with the Provisions of the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization and to Address Cases of Non-compliance” as set out in the annex to decision 1/4, and also established a Compliance Committee referred to therein. The objective of the compliance procedures and mechanisms is to promote compliance with the provisions of the Protocol and to address cases of noncompliance.  The procedures and mechanisms offered therein include provisions to offer advice or assistance as appropriate. These compliance procedures are to be established separate from and without prejudice to the dispute settlement procedures and mechanisms under Article 27 of the CBD.

The Compliance Committee as the institutional mechanism is to perform functions under the procedures established and any other functions assigned to it by the COP/MOP with a view to promote compliance with the provisions of the provisions of the Protocol and to address cases of non-compliance.  The procedures before the Compliance Committee could be triggered by filing of submissions in writing to the Compliance Committee through the Secretariat relating to issues of compliance and non-compliance by: (i) any Party with respect to itself; (ii) any Party with respect to another Party; or (iii) by the COP/MOP. The Committee may also examine a situation where a Party fails to submit its national report pursuant to Article 29 of the Protocol or where information indicates that the Party concerned is faced with difficulties complying with its obligations under the Protocol. This information may be received through a national report or from the ABS Clearing House; or from the Secretariat based on: (i) information on the completeness or accuracy of a Party’s national report; (ii) information on the completeness or accuracy of the information submitted by a Party to ABS Clearing House; or (iii) other information related to compliance with Article 12(1) of the Protocol provided by a directly affected ILC, related to the provisions of the Protocol. The Committee may also examine systemic issues of general non-compliance that come to its attention.

With respect to the measures to promote compliance and address cases of noncompliance,
the Compliance Committee shall take into account: (i) the capacity of the Party concerned to comply; (ii) the special needs of developing country Parties; and (iii) other factors such as the cause, type, degree and frequency of non-compliance. The measures taken by the Compliance Committee may include: (i) offering advice or facilitating assistance to the Party concerned, as appropriate; (ii) requesting or assisting the Party concerned to develop a compliance action plan to be submitted identifying appropriate steps, an agreed time frame and indicators to assess satisfactory implementation; and (iii) inviting the Party concerned to submit progress reports on its efforts to comply with its obligations under the Protocol. The COP/MOP may also, upon the recommendations of the Committee: (a) take any of the measures that are within the powers of the Compliance Committee; or (b) facilitate, as appropriate, access to financial and technical assistance, technology transfer, training and other capacity building measures; or (c) issue a written caution, statement of concern or a declaration of non-compliance to the Party concerned; or (d) decide on any other measure as appropriate, in accordance with Article 26(4) of the Protocol and other applicable rules of international law, bearing in mind the need for serious measures in cases of grave or repeated non-compliance.

In this background, the COP/MOP has invited views from Parties and other stakeholders related to identifying and considering the need for and modalities of support to provide advice or assistance to the Parties, in particular developing country Parties, and where appropriate and applicable, to ILCs, to address challenges related to compliance with the provisions of the Nagoya Protocol, with a view to making effective use of compliance mechanism.

India’s views

Non-compliance with international obligations often arise due to lack of awareness, capacity as well as resources. Considering the fact that the compliance procedures and mechanisms established under Nagoya Protocol are separate from and without prejudice to the dispute settlement provisions of the CBD, the role of the Compliance Committee is to address cases of non-compliance/issues of compliance, resulting from lack of capacity, awareness or expertise.

With a view to address instances of lack of capacity, awareness and expertise, there is a need to create a support mechanism capable of providing advice and assistance to Parties to effectively address the challenges related to compliance with the provisions of the Protocol.  The Compliance Committee may offer advice or facilitate assistance to the Party concerned, with a view to promote compliance and address cases of non-compliance.  However, it is only the CoP/MoP which upon recommendations of the Committee may facilitate access to financial and technical assistance, technology transfer, training and other capacity building measures.  These specific assistance measures do not fall within the purview of the Compliance Committee to offer to the Parties. Compliance Committee can only recommend such assistance measures to the COP/MOP.

The criteria under which the Compliance Committee may recommend COP/MoP to take appropriate measures to promote compliance and address cases of non-compliance may be decided by the Compliance Committee. The Compliance Committee may, in its subsequent meetings, also decide upon: (i) Procedures to be followed on systemic issues of general non-compliance; and (ii) Measures to be taken in the context of grave or repeated non-compliance.

The Compliance Committee may facilitate assistance by identifying opportunities for bilateral/regional cooperation; assisting with the identification of organizations and projects that can help; sharing information on lessons learned and best practices in implementation; providing information on possible sources of funding for implementation; recommending to the CoP/MoP to provide assistance to individual or groups of Parties; recommending priority areas for GEF funding; advising on the availability of the roster of experts and the possible use of experts from that roster; and clarifying use of terms and procedures. Assistance may also include education and extension services, technical consultancies and sharing of services.

The services of the Compliance Committee may be availed only if there is a proven lack of capacity, expertise or awareness by the Party concerned. The financial resources/ assistance may be provided only to developing countries, least developed countries, small island states and countries with economies in transition.
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