Agreement on access to, and benefit sharing from, -------------------------------- genetic resource

BETWEEN 

THE INSTITUTE OF BIODIVERSITY CONSERVATION

 OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA 

AND 

------------------------------------------------------------------------------------------------
Signed for the provider




Signed for the company

----------------------------------------


-------------------------------------

----------------------------------



-------------------------------------

Signature ----------------------



Signature -------------------------

Date ----------------------------



Date -------------------------------

Witnesses

------------------------------------

-------------------------------------------

-----------------------------------------

Date ----------------------------

Addis Ababa

1. Parties  
The agreement is signed between:

The Institute of Biodiversity Conservation. Whose address is Yeka Sub city, Kebele 08 P.O. Box 30726; Telephone: 251-1-627504/612244, Fax: 251-1-627730/613722; 

E-mail:info@ibc.gov.et,Addis Ababa ,Ethiopia, hereafter referred to as the “provider”

And 

----------------------------, Whose registered address is ------------sub city:------        Kebele:

P.O. Box 18898 Tel 251 11 8611748, E.mail:------------------------  

City---------------, Country; Hereafter referred to as the “Company”

The provider and company shall hereinafter be jointly referred to as the “parties” and singularly or in the alternative be referred to as the ‘party’ 

2. Preamble 

Whereas, Ethiopia has immense biodiversity with actual or potential value and intends to share benefits arising out of the utilization of this resource by allowing access to the company;

Whereas, the company intends to ----------------------------- for processing --------------------------------------------------- products;

One of the principal raw material for the company is the species of ------------- known under its Scientific name --------------------- which is known to be available in the Ethiopian ------------------------------(Ecosystem)
The provider has agreed to allow to access the genetic resource/biological resource to the company to -----------------------(harvest, collect, and process etc.) from  the areas stated below for valuable consideration;

Therefore, the parties have agreed as follows:

3. The scope of access and obligations of the parties

3.1. The provider agrees that the Company accesses and uses the above stated genetic resource/biological resource from the areas of ---------------------------------------------------------------------------------to the amount not greater than ……..tons per month through the time of contract.
3.2.  Under this agreement, the Company is permitted to use the above stated genetic resource/biological resource only for the purpose of developing ---------------------- products.
3.3. The company cannot use the genetic resource/biological resource for any other purposes whatsoever unless explicit written permit is given by the Provider.

3.4. The Provider shall not grant to other parties access to the genetic resource/biological resource in the same area for the same product with the company unless it secures the consent of the Company.

3.5. The company shall have the right to use the --------------- in a sustainable manner to achieve the intended purpose. And it shall take the necessary measures to ensure the sustainability and not to over exploit the genetic resource/biological resource. The provider shall issue all such documents, approvals, sanctions, and letters/permits as are required for the said purpose.
3.6. The provider shall not be liable for any loss caused to company if the ---------- is not available due to force majeure in the said area.
3.7. The Company is not permitted to access the traditional knowledge of Ethiopian communities on the conservation, cultivation and use of the genetic resource/biological resource. Therefore, the Company shall not claim any rights over, nor make commercial benefit out of, such traditional knowledge unless explicit written agreement is given to it by the provider.

3.8       The Company shall assist in identifying and bringing to court infringers upon the rights of Ethiopia over the genetic resource/biological resource. 

3.9 
The Company shall respect the laws of the country, particularly those relating to sanitary control, biosafety and protection of the environment; and respect the cultural practices, traditional values and customs of local communities.

3.10 
Furthermore, the company has obligations stated under the access to genetic resources and community knowledge, and community rights proclamation no.482/2006
4. Intellectual property ownership

4.1    The Company shall neither claim nor obtain intellectual property rights over       

 the genetic resource/biological resource or any parts of the genetic 

  resource/biological resource.

4.2     Any inventions based on the genetic resource/biological resource or parts    

  thereof shall be jointly owned by both company and the provider.

5. Transfer to third parties

The Company shall not transfer this genetic resource/biological resource or any component of the genetic resource/biological resource to third parties without first having explicit written consent from the   provider.

6. Effect of the agreement   

6.1    The agreement shall not affect the sovereign rights of Ethiopia over the genetic  
resources/biological resource and the provider shall always retain the authority to   grant other parties access to any genetic resources/biological resources of the same type save as the conditions stated under Art. 3.4 of this agreement.
6.2      The agreement shall be implemented in conformity with similar agreements that the 
provider may make in the future in a manner that does not substantially affect the interest of   the company.
7. Benefit sharing

The Company has agreed to share the following monetary and non-monetary benefits that arise out of the utilization of the genetic resources/biological resources.    

7.1 Monetary benefits

7.1.1. The Company agrees to pay to the provider a lump sum equal to the amount …...% of net profit after the taxes. This payment shall be made immediately after the publication of the annual account of the Company.

7.1.2. The Company agrees to pay to the provider annually a royalty of …% of the net profit of the company.

7.1.3. The Company agrees to pay the provider annually a license fee equal to …..USD.

7.1.4. The company shall pay to the provider …..USD  each year as upfront payment.

               7.2. Non-monetary benefits

7.2.1. The Company agrees to involve Ethiopian scientists in the research it will undertake. The kinds of research on which Ethiopian scientists will participate and the mode of participation shall be specified by mutual agreement of the parties in the research plan of the Company. As appropriate the Company will contract out research to Ethiopian research institutions.

7.2.2. The company agreed to share with the provider the results of research it will undertake on the genetic resource/biological resource. Accordingly, the company shall share with the provider the knowledge or technologies it may generate using this genetic resource/biological resource except where it constitutes undisclosed information to the company according to article 39 of the agreement on Trade-related Aspect of Intellectual property rights of the World Trade Organization.

7.2.3. The company shall give training by inviting expertise for concerned institutions and local communities to enhance local skills in genetic resources/biological resource conservation, evaluation, development, propagation and use at least once in a year through the time of contract. 
8. Ownership and confidentiality

8.1.   Results of any joint research conducted on the genetic resource/biological  
resource shall be owned by both parties and shall be released only upon  written consent of both parties. Information that is identified by either party as confidential shall be kept as such by both parties.

8.2.    No party shall assign his rights, benefits, or obligations under this  

agreement to any third party without the written consent of the other party.

8.3.    Each of the parties shall at all times respect the confidentiality under this  

agreement and  any information related to the other that it comes across or is disclosed to it including the know-how, manufacturing processes etc. And none of the parties shall give or disclose any such information to any third party without the prior written approval of the party to whom such information belongs.

  9. Amendment   

9.1. Any provision of the agreement may be amended by the request of either   

       party provided that the other party agreed the same.

9.2.   The amendments made as per Art. 9.1 shall make the integral part of the 

        agreement.

10. Duration of the agreement
The agreement shall remain in force for a period of ….years. The parties may renegotiate the agreement at the end of that period.

11. Penalty

 A party that breaches the terms of this agreement shall pay to the   aggrieved party a penalty of …..USD if asked to do so by the aggrieved party.
12. Termination

        

12.1.   If one of the parties repeatedly fails to fulfill or violates its obligations 

under this agreement, then the aggrieved party may terminate the agreement upon 30 days’ notice given in writing to the other party after going through the procedures under article 13 of the agreement.

12.2 
The agreement shall also terminate upon court declaration of bankruptcy.

      

12.2. 
The agreement may terminate upon mutual agreement of both parties.

12.3. 
The termination of this agreement shall not affect the rights and obligations that were due to accrue to either party prior to the effective date of termination.

12.4. 
Starting with the day of termination of the agreement, the Company shall stop using the genetic resources/biological resources.

13. Dispute settlement

13.1. 
If any dispute arises in connection with the interpretation or application of this agreement, both parties shall seek solution by negotiation. If the dispute cannot be resolved by negotiation, it shall be submitted to an arbitration body in accordance with the procedure laid down in part I to Annex  II of the convention on biological Diversity.
13.2. 
For the purpose of Art. 13.1, the word “party” in part I of Annex II of the Convention on Biological Diversity shall mean “Provider” and Company”.
13.3. 
Either party who is aggrieved with the decisions of arbitrator may appeal to Ethiopian court or appropriate International court of law.
13.4.
 If  either of the party fails to comply with the award of the arbitral tribunal without appealing the case to ordinary court, the aggrieved party may, in accordance with paragraph 16 (d) (iv) of the Annex to section A of Decision Vi/24 of the 6th conference of the parties of the Convention on Biological Diversity, UNEP/CBD/COP/6/20, the Hague, 7-19 April 2002, ask the government of the Federal Democratic Republic of Ethiopia or the Government of ------------- to enforce the award given by the arbitral tribunal.
14. Guarantee

Each year, the Company shall pay USD……. ( ) in advance from which the requests by the provider for payment will be subtracted.

15. Applicable laws 

15.1. 
Access to genetic resources and community knowledge, and community rights proclamation no.482/2006 and other relevant Ethiopian laws.
15.2. 
The Convention on Biological Diversity (CBD) and the relevant decisions, guidelines and laws that emanate from it.
15.3. 
The CBD and the decisions, guidelines or laws that emanate from it shall prevail over the international union for the protection of new varieties of plants (“UPOV Convention”) in cases on which the two do not agree.
16. Language of communication

Any communication between the parties including reports, minutes, records, instructions, notices, advice, correspondence or any other communication required under this agreement shall be made in English.
17. Monitoring and follow-up

17.1. 
The provider shall have the right to ascertain the sustainability of the genetic resource/biological resource at any time.
17.2. 
The Company shall submit to the provider annual research and financial Reports.
17.3.
The provider has the right to review at any moment, through an independent accountant if it so wishes, the book keeping as well as the relevant administrative details of the items covered by this agreement.
17.4. 
Meetings between the two parties will be held as required to exchange                information. 

18. Entry in to force
The agreement shall enter into force from the Date of signature by the contracting   Parties.
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