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1. Introduction

The 1990s has been characterized by contentious debate about how to reconcile the
protection of biodiversty and intelectud property rights Two internationd tredties, the
Convention on Biologicd Diversty (CBD),® and the Trade Related Intellectua Property
Rights (TRIPS) agreement* of the World Trade Organisstion (WTO) have significant
implications for the nexus of intdlectud property rights (IPRs), biodiversty and associaed
knowledge systems. The CBD requires paties to safeguard biodiversity and the traditions
and knowledge of those indigenous and other loca communities associated with this
biodiversty, and lays down the basc eements for access to biodiversty resources and
asociated knowledge systems. The TRIPs Agreement obliges party states to modify ther
nationa PR regimes to meet muchenhanced international standards, which could have
sgnificant implications for biodiversty and the associated knowledge systens. In addition,
the World Intdlectud Propety Organisation (WIPO) and other internationd indtitutions are
becoming increasingly active on the subject. The sngular advantage that the WTO process
has for ensuring compliance aises from the fact that it can use the indrument of trade
sanctions againgt an erring member, while the CBD has no enforcement mechanisms?®

CBD principles most relevant to the debate over biologica resources and IPRs can be
summarised as. () dates have sovereign control over the biologicad resources within their
borders and shdl ensure conservation and sustainable use of their same® (b) dthough states
shdl have the authority to control access to their biologica resources, they shal endeavour to
cregte conditions that facilitate such access, (c) such access shdl be granted on mutualy
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agreed terms and subject to the prior informed consent of the party providing such access; (d)
the benefits of commercia or other utilisation of genetic resources shdl be shared in a fair
and equitable way with the party providing such access, (€) the wider application of the
knowledge, innovations and practices of indigenous and other locd communities shal be
conducted with the gpprova and involvement of the holders of such knowledge.

Severd agpects of the TRIPs Agreement have implications for the above principles of
the CBD: @ it mandates developing countries to amend their exising regimes for the
protection of intellectud property and adopt ones smilar to those prevailing in industridised
countries, (b) it proposes comprehensve coverage under nationd patent regimes, and
mandates that patents shdl be available for inventions, whether products or processes, in dl
fidds of technology.” The overarching objective is to extend patent protection to selected
forms of life which were hitherto not consdered patentable by most countries, (C) As regards
plant varieties, the TRIPs Agreement provides that protection must be provided “either by
patents or by an effectivesui generis system or by any combination thereof.”

In response to the debate at the internationd leve, there is consderable activity a the
nationd level. Severa countries (Codta Rica, Eritrea, Fiji, India, Mexico, Peru, Philippines)
are developing legidation, or other measures, which respond to the above treaties or in other
ways address the rdationship between IPRs and biodiversity. Nations are seeking to achieve
the following objectives

Protection of indigenous knowledge (traditiond and modern) from being "pirated” and
used in IPR daims by indugtrid/commercid interests;

Regulation of access to hiologicd resources 0 that dleged historicd "theft" of these
resources by the more powerful sectors of the globa society can be stopped, and
communitiescountries are able to gain control and benefits from their use.

Propdling the spurt in activity on this front are the IPR-related scandas that
periodicaly shock the world,® such as

The patenting of ancient herba remedies, eg. the US Patent (No. 5401504) granted for
the heding properties of turmeric, known for centuries to Indians, the US Plant Patent
(No. 5751) on the 'ayahuasca plant, consdered sacred and used for medicinal purposes
by Amazon's indigenous peoples’® the US Plant Patent (No. 5900240) for the use of a
combination of herba compostions as hypoglycemic (anti-diabetic) agents that have
been in use and are dso wdl-documented in Indian scientific literature and ancient texts
for the same anti-diabetic properties,

The patenting of crop vaieties that are dmilar to those grown for centuries in certain
geographical aress, eg. for varieties of Basmati rice by Rice Tec Corporation in the US
(Patent No. 5663484); RiceTec even uses the term “Basmati,” long used to refer to
aromdtic rice grown in northern Indiaand Pakistan, to describeitsrice varieties,

"Art. 27.1, TRIPs.
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The paenting of human genetic materid, eg. on the human cdl line of a Hagaha
tribesman from Papua New Guinea (US Patent No. 5,397,696);

Plant breeders rights or patents on entire taxa rather than specific varieties or breeds, eg.
on dl transgenic cotton and soybeans granted to the company Agracetus; and

Petents on technologies that threaten farming systems worldwide, such as US Patent (No.
5,723,765) granted to Deta and Pine Land Co., nicknamed the “Terminator Technology”
for its cgpability to stop plant regeneration after the first generation.

All countries are now required to respond to these developments, especidly in light of
the following specific decisons made in internationd forums:

Decisions (11/12, 111/17, and 1V/15) at successive Conferences of the Parties to the CBD,
asking for more in-depth information, including: case dudies, and other follow-up studies
on the reationship between IPRs and biodiversty in generd, and TRIPs and CBD in
particular;

The upcoming review of the reevant clause (27.3(b)) of the TRIPs Agreement, in late
1999 or early 2000;

Decisons (I11/17 and 1V/9) at the Conferences of Parties to the CBD, and in other forums,
to work towards the protection of indigenous and loca community knowledge, if need be,
through dternative IPR regimes,

Decison IV/5 a the fourth meeting of the Subsdiary Body on Scientific, Technica and
Technologicd  Advice™ which recommended that Parties not approve fidd-testing of
new technologies until appropriste scientific information can judify such tedting, citing
the precautionary gpproach and lack of reliable data. SBSTTA dso invited the FAO,
UNESCO, UNEP and other competent organizations to further study the potentid
impacts of such technologies.

This article attempts to do the following:

Provide a brief hitory of IPRs related to biodiversty;

Explore the precise relationship between IPRs and biodiversty;

Point out the contradictions between TRIPs and the CBD,;

Examine the provisons in exiging regimes for implementation of agppropriate nationd
action; and

Point to possble dternative regimes and actions that could help to resolve the conflicts
between |PRs and protection of biodiversity.

2. A Brief History of IPRsand Biodiversity

IPRs, as the term suggedts, accord legal protection to ideas and information that are
used to develop new inventions or processes. These rights enable the holder to exclude
imitators from marketing such inventions or processes for a gpecified time; in exchange, the
holder is required to disclose the formula or idea behind the product/process. The stated
purpose of IPRs is to dimulate innovation, by offering higher monetary returns than the
market otherwise might provide.

While IPRs such as copyrights, patents, and trademarks are centuries old, the
extenson of IPRs to living entities and attendant knowledge/technologies occurred only
relatively recently. In 1930, the US Plant Patent Act was passed, which accorded IPRs to
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asexudly reproduced plant varieties. Severd other countries subsequently extended some
form of protection to plant varieties until in 1961, an Internationd Convention for the
Protection of New Varieties of Plants was sgned. Most sgnaories were industriaised
countries, who had dso formed a Union for the Protection of New Varieties of Plants
(UPQV). Thistreaty came into forcein 1968.

Pant varieties or breeders rights (PVRYPBRS) give the holder of the right limited
regulatory powers over the marketing of 'their' varieties Until recently, most countries
dlowed farmers and other breeders to be exempted from such rights, as long as they did not
indulge in branded commercid transactions. However, a 1991 amendment to the UPOV has
tightened the monopoligtic nature of PVRYPBRs, and some countries have virtudly
eliminated the exemptions for farmers and breeders.

Higoricdly, plant vaieties had been exempted from the international patent regime in
deference to farmers traditiona practices of saving and exchanging seeds. Indudridised
countries, however, have been debating the merits of PBRs as a form of monopoly that may
encourage plant-breeding activity. This culminated in the Internationd Convention for the
Protection of New Varieties of Plants (UPOV Convention) in 1978, which as indicated
above, was amended in 1991, further srengthening the monopolistic hold of plant breeders.
Until recently, the UPOV Convention was primarily comprised of Organisation for Economic
Co-operation and Devebpment (OECD) countries. However, the TRIPs Agreement now
extends the requirement to protect plant variety property rightsto all WTO Member States.

In addition, in many countries, patents with full monopolistic redrictions are now
applicable to plant varieties, microorganisms, and geneticdly modified animas. In 1972, the
US Supreme Court recognized microbiologiss Ananda Chakrabarty's patent clam for a
gendicdly engineered bacterid drain. This legitimized the view that anything made by
humans and not found in nature was patentable. Geneticdly dtered animas, such as the
infamous ‘onco-mouse of Harvard Universty (bred for cancer research), were adso soon
accorded patents. Findly, severd patent clams have been made, and some granted, on
human genetic materid, including materid thet has hardly been dtered from its neturd Sete.

Until very recently, these plant rights were only recognized in some countries, and
they could not enforce these rights in other naions. However, this has changed with the
sgning of the TRIPs Agreement. TRIPs requires that al signatory countries accord:

Patents to micro- organisms and "microbiologica processes;” and
Some "effective’ form of IPRs for plant varieties, either patents or some sui generis (new)
verson.

TRIPs dlows countries to exclude animas and plants per se from patentability.
However, the above provisons have srious implications in themsdves, for no longer ae
countries adlowed to wholly proscribe the paenting of life forms. Nor is there likey to be a
grest amount of flexibility in evalving sui generis systems of plant variety protection, for the
teem “effective’ may wel be interpreted by industrid countries to mandate a UPOV-like
regime. Indeed, a series of events in 1999, including neetings in Africa (February 1999) and
Asa (March 1999) hosted by UPOV, WTO, and other agencies, have demongtrated that this
interpretetion is dready being imposed on developing countries. For example, the African
Intellectual Property Organization (OAP!), representing 15 Francophone countries, has
decided to join the UPOV 1991.

3. IPRsvs. Biodiversity



The CBD has two interesting provisons relaing to IPRs. Article 16.5 dates tha
Contracting Parties shall cooperate to ensure that IPRs are "supportive of and do not run
counter to the CBD's objectives” However, this is "subject to nationad legidaion and
internationd law." Article 22 daes that the CBD's provisons will not affect rights and
obligations of countries under "exiging internationad agreements, except where the exercise
of those rights and obligations would cause a serious damage or threat to biologica
diversty." Read together and in the spirit of the CBD, many people have concluded there is a
basis for countering the seemingly inexorable march of the IPR regimes described above.

But in order for this argument to hold, the actud impacts of IPRs on biodiversity need
to be examined. This is a difficult subject, for many impacts are hard to assess. However, the
following must be considered®?

Current IPR regimes have alowed indusrid and commercia interests to appropriate the
resources and knowledge of resource-rich but economicaly poor countries and
communities, further impoverishing them and denying them the benefits of technologica
innovation;

IPRs are likdy to greatly intensfy the trend of homogenization of agriculturd production
and medicind plant use sysems. In agriculture, for ingance, any corporaion that has
spent enormous amounts of money obtaining an IPR would vant to market its varieties in
as large an area as possible. The result could be serious displacement of loca diversity of
crops (though of course IPRs would not be the only factor);

Increasingly, species-wide IPRs (such as those for transgenic cotton ard soybeans) could
diifle even public sector and small-scale private sector crop variety development;

Having to pay substantia roydties to industriad countries and corporations could greetly
increese the debt burdens of many countries. This could further intendfy the
environmental and socid disruption that is often caused when debt repayment measures
are taken up, such as the export of natura products;

Farmers who innovate on seeds through re-use, exchange with other farmers, and other
means, would be increesngly discouraged from doing so if the tighter regimes thet
UPOV 1991 sanctions are imposed on their countries, these regimes would aso incresse
the economic burden on farmers, further discouraging innovation;

The ethical aspects of IPRs are serious, and to many communities and people the most
important reasons for opposing current IPR regimes. The patenting of life forms is
abhorrent to many traditiona societies and modern conservationists because of the
underlying assumption that nature exists gpart from, and soldy for the use of, humans.
The privatisation of knowledge is dso repugnant to many societies that hold knowledge
to be largdy, though by no means solely, in the public domain.

4, TRIPsvs. CBD

The TRIPs Agreement is only likely to greetly exacerbate the impacts outlined above.
In paticular, its atempt to homogenise IPR regimes militates agang a country or
community's freedom to choose the way in which it wants to ded with the use and protection
of knowledge. Equaly importat, it contains no provison for the protection of indigenous
and locd community knowledge. Such knowledge, because of its naure, may not be
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amenable to protection under current IPR regimes. Findly, it provides no recognition of the
need to equitably share in the benefits of knowledge related to biodiversty. Indeed, it
legitimises the conventional inequities that have characterised the interactions between the
industriagk commercid use of biodiversty-rdaed knowledge, and the community/citizen use
of such knowledge.

The negative impacts of TRIPs on the three objectives of the CBD ae dready
beginning to be fdt in some countries® There is an urgent need to identify available
provisons within exising regimes, to counter these threats, and to examine dternative
regimes that foster conservation, sustainable use, and equitable benefit- sharing.

41  TRIPsvs CBDinlIndia

India is currently congdering two laws to implement TRIPs and the CBD: the Plant
Vaieties and Famers Rights Bill (PVYFRB) and the Biologicd Diversty Act (BDA). The
PVFRB is intended to serve as Indias sui generis plant variety protection regime (per Article
27.3(b) of TRIPs). The BDA, on the other hand, would implement the CBD provisons
related to access to genetic resources and sharing of benefits from the use of such resources.
However, in several ways these proposed laws are not harmonized:

The BDA provides for the protection of local community rights in a broad sense, and
recognizes tha members of the locd community, acting through the Biodiversty
Management Committees a the locd leve, shdl be consulted before biologicad resources
and the knowledge and information of the community pertaining to the same is accessed.
The PVFRB, however, contains only a narrow definition of famers rights (the right to
reuse, exchange, and sdll, except as branded products, protected plant varieties); it does
not provide for the protection of farmers own varieties (which are unlikely to pass the
dringent tests of novety, didinctiveness, etc.), but rather focuses on benefiting formd
sector plant breeders;

Wheeass the BDA explicitly provides for bendfit-sharing measures with locd
communities, the PVRFB has no such provison;

The BDA dso puts in place a mechanism for Prior Informed Consent (PIC) of the
concerned authorities, and in consultation with the affected locad community where
relevant, before access to genetic resources is permitted. However, the PVFRB does not
contain any provison mandating PIC when varigties developed by farmers are accessed
for research and commercid purposes. Its padld provison, enabling famers and
communities to cam compensaion upon proving they had made a ‘dgnificant
contribution' to the variety granted protection under the Act, represents an unfair ded for
famers. In effect, it edablishes an unfar legd bettle between a large breeding
corporation with economic and lega resources, and a farmer/faming community that is
a a diginct economic disadvantage because it may not have the resources to establish the
significance of its contribution to the development of the variety in question;

The BDA dtempts to include locd community representatives a various levels of
decison-meking and requires decison-making authorities at the state and nationd levels

3 3% BISWAIT DHAR & SACHIN CHATURVED], Inplications of the Regime of Intellectual Property Protection
for Biodiversty: A Developing Country Perspective paper presented at Workshop on Biodiversity Conservation
and Intellectual Property Regime, RIS/Kapavriksh/IUCN, New Delhi, (29-31 January, 1999); R.V.Anuradha
Between the CBD and the TRIPs IPRs and What It Means for Local and Indigenous Communities, Paper
presented at Workshop on Biodiversity Conservation and Intellectual Property Regimes,
RIS/Ka pavriksh/IUCN, New Delhi, (29-31 January, 1999).



to consst of representatives of loca communities. The PVRFB envisages a bureaucratic
management structure with no representation from loca farming communities or NGOs,
Whereas the BDA requires impact assessments of proposed projects that are likdy to
have adverse effects on biologica diversty to ensure tha they are in harmony with
biodiversity conservation and sustainable use objectives, the PVRFB does not require any
such assessments for plant variety protection applications.

The conflicting provisons of the two proposed laws have yet to be resolved, though they
have been highlighted by NGOs and activigs.'4

Interestingly, India is not even required to immediady adopt a plant variety
protection law; the hagte with which the PVFRB has been drafted attests to the influence of
the increesingly powerful seed industry (domestic and foreign). Further, the TRIPs dlows for
the egtablisnment of a sui generis system of plant variety protection, the scope and extent of
which has not been adequately explored.

Ancther development on the IPR front in India has been the introduction of a
mechanism for the granting of Exclusve Maketing Rights (EMRS) for substances that can be
used, or are capable of being used, as a medicine or drug. Such sibstances were previoudy
outsde the purview of product patents under Indian law. However, the TRIPs Agreement
mandated that a product patent regime would ultimatdy have to be introduced for medicines
and drugs. Pending this change, it aso mandates the granting of EMRs for such substances. It
is concerning that commercid control over the market is assured for a patent-holder and
EMRholder dike with the exclusve sdes and digtribution rights Moreover, an EMR
gpplication would not be subject to the same leve of scrutiny as a patent gpplication, both by
the authority granting patents and the public®® India introduced the EMR system under
pressure from the US and aWTO ruling directing it to do so.

4.2  Opportunities within Exising Regimes
4.2.1 Opportunitieswithin TRIPs

Though essentidly favoring the further expandon of current IPR regimes, there ae some
provisons in TRIPs tha can be exploited by communities and countries interested in
protecting thelr interests againgt those of dominant industrial commercid forces:

Article 8 authorises legd measures to protect public hedth/nutrition, and the public
interest; dthough environmenta protection is not explicitly incorporated into this
provison, it could be construed as an important aspect of the "public interest.”
Unfortunately, this clause is subject to "the provisons of TRIPS" which renders the
interpretation of its gpplicability an open question;

Artide 27(2) dlows for excluson of inventions from patentability where commercid use
needs to be prevented to safeguard againg "serious prgudice’ to the environment.
However, this provison's utility may be limited because a country will both need to make
a determination of the potentidly serious environmenta implications of the invention and
the need to prevent commercid gpplicationsto justify denid of a patent;

Article 27(3) dlows countries to exclude plants and animas from patentability, as wel as
plant varieties, s0 long as there is some other "effective’ form of IPR for such varieties.

4 AsisH KoTHAR, Intellectual Property Rights And Biodiversity: Are India’s Proposed Biodiversity Act And
Plant Varigies Act Conpatible? PAPER PRESENTED AT WORKSHOP ON BIODIVERSTY CONSERVATION AND
INTELLECTUAL PROPERTY REGIME, RIS/KALPAVRIKSHIUCN, New Delhi, (29-31 January, 1999).
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As mentioned above, what is "effective’ is likdy to be determined by powerful countries,
in which case the dmogt patent-like regime being advocated by UPOV could well be
edablished. However, an exceptionaly bold country could experiment with completely
different sui generis systems (see dternatives, below), and face up to any charges that are
brought againgt it a the WTO;

Article 22 dlows for the protection of products that are defined through "geographical
indications" This could help protect some products that are strongly associated with the
specific locations in which they have originated (as has been done, for ingance, with
champagne). Countries such as India are dready consdering domestic legidation in this
context.

4.2.2. Hexibility within CBD

As indicated above, both Article 16(5) and Article 22 of the CBD provide countries
with some maneuverability with regard to IPRs If indeed a country can edtablish that IPRs
are inimica to consarvation and sudainable use objectives, and/or equitable benefit-sharing,
it should be judified in denying such IPRs However, the caveat "subject to nationd
legidaion and internationd law" may wel make this difficult, snce TRIPs dso conditutes
internationa law for its sgnature. Between TRIPs and the CBD, which holds legd priority?
It might be argued under internationd law that TRIPS, being the treety later in time, would
supercede the CBD in cases of conflict between their provisons. However, given tha the
CBD deds much more specificadly with the protection of public interest and mordity, which
TRIPs acknowledges as vdid grounds for protective measures, it could be argued that CBD's
provisons should supercede those of TRIPs. The interface of the respective agreements has
not yet been tested in any active case in the internationa arena.

Perhaps the mogt crucid CBD provison may be Article 8(j), which requires countries
to respect and protect indigenous and locad community knowledge, ensure that such
communities ae asked before usng their knowledge for wider societd benefits, and
encourages the equitable sharing of benefits arisng from such use Built into this provison
are the seeds of a radicdly different vison of protecting knowledge and generating and
dhaing bendfits. Discussons within the CBD forums, including a successive Conferences of
Parties, have demondrated this potentid, especidly snce a wide range of indigenous and
loca community groups have used the forumsto press their case.

In this connection, an interesting question is whether a country can chalenge another
country's IPR regime on the ground that it fails to ensure adequate protection of informa
innovetions of indigenous or loca communities, and therefore violates Article § of the CBD.
For example, can India chalenge the US paent regime as a whole, citing examples such as
the turmeric patent? The Indian delegation to WTO's Committee on Trade and Environment
posed this question in a June 1995 mesting, but reportedly did not receive a resporse. It
would be interesting to see how the CBD forums would dedl with a charge such asthis.

4.2.3 Changing IPR Regimes

A combination of the rdevant clauses in TRIPs and the CBD can be used as
judtification for for modification to exiging IPR regimes that can help to safeguard the public
interest. Many people have argued, for instance, that gpart from the usud criteria of novelty,
gic. tha ae required of an IPR gpplication, the following information should adso be
required:



Source (country/community/person) of the materid or information that has gone into the
produce/process for which an IPR is clamed,

Proof of prior informed consent from the country and community of origin (Articles 15(5)
and 8(j) of the CBD);

Details of the bendfit-sharing arrangements entered into with the community of origin,
wherever applicable (Article 8(j) of the CBD).

Countries like India have aso suggested that al IPR gpplications that are rlated to
biodiversty and biodiversty-related knowledge should be posted on the Clearing House
Mechanism web ste (set up under the CBD), giving concerned government, communities or
individuals an opportunity to object if they fed that ther rights have been violated. These
suggestions have not yet been accepted at the internationd level, but are being incorporated
into some domestic legidation.

4.2.4 Other Opportunities

Some other forms of IPRs could be used for protecting indigenous and loca
community knowledge. These include copyright and know-how licences (see, for instance
the use of such licences in the case of the Aguaruna people of Peru). In addition, a number of
other internationd treaties (though not legdly binding) could well be used to counter the
threet of current IPR regimes. These include the FAO Underteking on Pant Genetic
Resources, the ILO Convention 169 on indigenous peoples, the Internationa Covenant on
Economic, Socid and Culturd Rights, the UNESCO/WIPO Modd Provisons for Nationa
Laws on Protection of Expressons of Folklore, the Universal Declaration of Human Rights,
and the UN Draft Declaration on the Rights of Indigenous Peoples.’®

Perhgps what is mogst important is to ensure meaningful implementetion of the
precautionary principe within internationa regimes. Principle 15 of the Rio Dedaation
provides tha, "Where there are threats of serious or irreversble damage, lack of full scientific
certainty shal not be used as a reason for postponing cost effective measures to prevent
environmental degradation.” The Preamble to the CBD dso adopts the principle. No serious
thought, however, has gone into formulaing a sandard to implement the principle within the
CBD. Initidly it should require determination of whether IPRs in theory, pose dgnificant
threats. From the discussion above, it would appear that they do. In any case, countries and
communities could assert that those who want to impose IPR regimes should have the burden
of proof to establish that they do not pose such threats.

5. Alternative regimes

Given the extreme uncertainties about how far provisons within exiging IPR/trade regimes
can be gretched, there is a clear need for dternative regimes and measures that safeguard the
interests of conservetion, sustaingble use, and equity in the use of biodiversity resources.
Some possible gpproaches are discussed in the following sections.

51  Community-based IPR and resource rights regimes

A number of NGOs and individuds have advocated various forms of intellectua
rights regimes that recognise the essentidly community-based nature of a subgantid portion

1 DARELL POSEY, TRADITIONAL RESOURCE RIGHTS INTERNATIONAL INSTRUMENTS FOR PROTECTION AND
COMPENSATION FOR INDIGENOUS PEOPLESAND LOCAL COMMUNITIES(1996).



of biodiversty-rdlated knowledge. At the internationd leve, for ingance, an dternative to
UPOV has been suggested by the Indian NGO, Gene Campaign, which focuses equaly on
farmers and breeders rights!’ At the naiond levd, groups such as the Third World
Network, GRAIN, and the Research Foundation for Science, Technology and Ecology, have
advocated Community IPR regimes!® There have dso been suggestions for recognition of
concepts such as Traditiond Resource Rights, which encompass not just intellectua but adso
physcad resource and culturd rights. Countries such as the Philippines are atempting to test
such regimes, though it's far too early to make any judgements as to their efficacy. In
addition, WIPO and other interretiond agencies ae dso dudying the possbility of
protecting indigenous and loca community knowledge through dternative regimes.

5.2 Defensve IPRs

An idea worth pursuing is a regime of essentidly 'defensve rights. Such aregime
would not dlow the right holder to monopolise knowledge or its use, but would permit them
to stop others from appropriating or misusing their knowledge or resources. In other words,
no one would be able to monopolise any resource or knowledge over which such a right has
been granted. A country could pass legidation stating that its resources were accessible to al,
provided that those wishing to aval themsdves of these resources were willing to Sgn a
legdly binding agreement to not gpply redrictive IPRs to these resources, or dlow such
goplication by third parties. In addition, appropriate benefit-sharing arrangements could dso
be worked out in Materid or Information Transfer Agreements.

Of course, for a country to unilateraly introduce such a sysem would not make much
sense; an acceptable regime a the international level would need to be established. What
incentives for innovation would such aregime provide? This question is addressed below.

53  Civil society resstance and challenges to dominant PR regmes

One find drategy for countering the inequitable and destructive nature of current IPR
regimes is the mobilisation of civil socety to ress and chdlenge them. In a number of
countries, notably Thailand and India, farmers groups, NGOs, and scietists have led the
druggle agang the “"piracy” of indigenous and locd community knowledge, and the
impostion of IPRs on life forms and related knowledge. Legd chalenges have been taken to
the US and European patent offices (eg. in the case of turmeric, by the Indian government; in
the case of neem tree products, by severa NGOs, and in the case of the sacred "ayahuasca’
plant, by a combinaion of North and South American groups. Farmers in many countries
have warned corporations and governments not to establish IPRs for crop varieties, and have
opted to openly violae such IPRs even if it means being jaled. Indigenous peoples
everywhere are acquiring a deeper understanding of IPR regimes, and ways of chalenging
them when they impinge on their human or resource rights. Though not of the same nature,
the Dutch chalenge to the recent European Directive on Legd Protection of Biotechnologica
Inventions (which requires recognition of paents on life forms by dl Europesn Union
member gates), isdso noteworthy.

' GENE CAMPAGN, CONVENTION OF FARMERS AND BREEDERS A FORUM FOR IMPLEMENTING FARMERS AND
BREEDERS RIGHTS IN DEVELOPING COUNTRES: A DRAFT TREATY PRESENTED AS AN ALTERNATIVE TO UPOV.
NEw DELHI (1998)

BGs. Nijar, In Defense of Indigenous Knowledge and Biodiversity: A Conceptual Framework and Essential
Elements of a Rights Regime (1996).; GRAIN, Towards a Biodiversty Community Rights Regime, Seedling
12(3), 2, (October 1997); V. Shiva, A.H. Jafri, G. Bedi, and R. Holla-Bhar, The Enclosure and Recovery of the
Commons(1997).



Another form of resstance is the reviva of faming and medicind systems that foster
ctizen and community sdf-reliance. This would reduce the dependence on corporate and
State-controlled seeds and drugs, amongst other things, and help communities to escape the
IPR trgp dtogether. Of course, given exising economic and socid dructures, and the
increesing incurson of the globa economy into the everyday lives of even 'remote
communities, this form of resgance is getting more difficult. But there are ggnificant
movements that have kept dive its possbilities eg. the widespread revival of agro-
biodiverse farming systems in India® and other parts of South and South- East Asia.

0. Who Will Providethe I ncentivesfor | nnovation?

One quegtion that is frequently posed to those opposng the globa impostion of
current IPR regimes is what incentives will exis for continuous innovetion if IPRs are not
accorded. This question assumes that the monetary benefits derived from IPRs (by providing
a market monopoly for a period of time) are the sole or primary incentive for innovation. This
assumption has not been supported by the evidence. A recent study evauating the US Plant
Patents Act over the past 65 years concluded that the Act has neither fostered breeding as a
profession nor stimulated species, genetic, or even market diversfication.

For the mgority of humanity's exisence on earth, innovaion has been born of
motives other than persond monetary profit, incuding sheer surviva, goodwill, socid
recognition, and power. The fact that Asian farmers could develop, out of one species of rice,
hundreds of thousands of varieties to suit a diversty of ecologicd and socid Stuations, is
proof of this. Public sector crop breeding in a umber of countries has progressed enormoudy
on the motivation of public welfare. Although by no means universd, the spirit of public
wefare and sharing that motivates traditional heders, farmers, and others, is 4ill very much
dive in many countries Indeed, dudies of community involvement in biodiversty
consarvetion and sudainable use have demondrated that tenurial security, socid recognition
and rewards and other nor-monetised incentives drive such innovation more than the promise
of monetary gain. To displace this spirit by forcing upon countries and communities a uni-
dimensond view of innovation, which is based on the profit motive done, is to do a grave
injudtice to humanity.

7. What isthe Way Forward?

The arguments made above lead to the following recommendaions for communities
and governments.

1. Seek to broaden the parameters of “public interes” provisons in exising IPR regimes,
including bold sui generis systems of plant variety protection and advocacy of application
of the precautionary principle in dl trade and other transactions;

2. Advocae that, in the upcoming review of Artice 27.3(b) of TRIPs maximum flexibility
be built in, affording countries the option of fully exduding life forms from patent
protection, and the possibility of developing sui generis sysems of plant variety
protection that are "effective’ from anaiond or community point of view;

3. Seek to fully assess the reationship between IPRs and biodiversty (and biodiversity-
related knowledge), and provide the results of these dudies to reevant internationd
actors,

19 A SHISH K OTHARI. CONSERVINGINDIA’SA GRO-BIODIVERSTY : PROSPECTSAND POLICY |MPLICATIONS(1997).
2 RAFI, supra note9.



4. Mandate that IPR regimes require that dl IPR applications, pertaining to or derived from
biologicd substances, disclose the source of origin of such substances and related
knowledge and information;

5. Chdlenge, in internationa forums, countries and corporations that are known to be
violating Article 8(j) and other relevant provisons of the CBD; and use Article 16.5 and
22 of the CBD to the maximum extent possible to protect community interests;

6. Develop an internationd agreement (or protocol under the CBD) for the protection of
indigenous and loca community knowledge, and related access/benefit-sharing meesures,

7. Steer the revison of the FAO Undertaking on Plant Genetic Resources, the WIPO
initigtive on "new beneficiaries" and other processes (including proposed ones such as
the Database Treaty) in a direction that ensures conservation, sustainable use, and equity
in benefit-sharing;

8. Devdop and implement domedic legidation that maximizes biodiversty conservation
and local community livelihood security.

Some of these steps were also advocated at the recent (February 1999) Workshop on
Biodiversty Conservation and Intdlectud Property Rights, organized by the Research and
Information System on NonAligned and Developing Countries (RIS), and Kapavriksh -
Environmental Action Group, under the sponsorship of IUCN - The World Conservation
Union. While largdy aisng from the experiences of South Asan countries, the
recommendations of this workshop have much wider applicability. Their recommendations
relaing to internationa processes are therefore reproduced as an appendix to thisarticle.
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Appendix

WORKSHOP ON BIODIVERSITY CONSERVATION AND INTELLECTUAL
PROPERTY RIGHTS

New Delhi, 29-31 January, 1999

Organised by Research and Information System for Non-Aligned and Other Developing
Countries, Kalpavriksh, and IUCN- The World Conservation Union

STATEMENT AND RECOMMENDATIONS?
PREAMBULAR STATEMENT

A Workshop on Biodiversty Conservation and Intellectual Property Rights was organised in
New Dehi, on 29-31 January 1999, by the Research and Information System on Non-
Aligned and Developing Countries (RIS), Kdpavriksh, and IUCN - The World Conservation
Union. More than 60 academics, activists, researchers, NGO representatives, government
officids, and representatives of industry from India, together with a number of participants
from other South Asian countries, Europe and the USA, participated in the Workshop.

The mgor isue tha was ddiberated upon in the Workshop was the conflicts and
complementarities between the Convention on Biologica Diversty (CBD) on the one hand,
and the edements of the internationd intdlectud property regime, underlined by the World
Trade Organization (WTO) in the Agreement on Trade Related Aspects of Intdlectud
Property Rights (TRIPs), on the other. The participants identified specific action points that
are required to be taken up in the multilaterd forums of CBD or WTO, and in the nationd
context within India and other developing countries, that would further the objectives of the
CBD through full use of spaces within exising IPR regimes, through further development
and adeptation of these usng the review process in-built in the Agreement on TRIPs or,
where necessary, through creation of new regimes.

The gstatement and recommended actions below are intended to reflect the range of views
expressed at the workshop and to offer a sense of the meeting.

There was grong support for the three objectives of the CBD: conservation of biologica
diverdty, sustainable use of its components, and the fair and equitable sharing of the benefits
aisgng from such use In addition, participants dso recognised the immense contribution of
traditional knowledge and praectices of locd and indigenous communities for conservation,
and redffirmed the need for the effective maintenance of such knowledge systems. In
rdaion to the TRIPs Agreement, paticipants recognised that the objectives of the
Agreement, i.e., the protection of IPRs, should provide benefits to both producers and users
of technologica knowledge in a manner conducive to socid and economic wefare in redlity.
However, concern was expressed that the current IPR regimes, in particular the Agreement
on TRIPs, fal to adequately address a number of concerns centrd to the achievement of the
objectives of the CBD. They appear to pose a dgnificant threat to conservation of
biodiversty, they do not address a range of equity issues including intergenerationd equity,
and they render difficult both access to genetic resources and the fair sharing of benefits

! This is a reproduction of only that part of the full statement dealing with recommendations for international
actions; the rest deals with recommendations for national action in South Asia.



arisng from ther use. Perhaps more serioudy they fail to recognise and protect traditiona
systems of knowledge that are needed to meet the objectives of the CBD fully, especidly the
locd and community knowledge and the knowledge systems of indigenous peoples. There is
therefore a need to achieve necessary amendments to existing regimes, and/or develop
aternative regimes to address these concerns.

The workshop identified the following actions as steps to address some of these concerns.
RECOMMENDATIONS FOR ACTION
1. Recommendations Relating to I nter national Regimes

Current internationa regimes which have relevance to IPR and biodiversity issues need to be
subgtantidly reviewed, and attempts made both to use the spaces avalable within them and
creste new spaces and dternative regimes which can help to conserve biodiversty and
protect the rights of indigenous and locad communities. In particular, actions are needed in the
World Trade Organization (WTO), concerning specificaly the Agreement on (TRIPS), the
Convention on Biologicd Diverdty (CBD), and the other relevant international processes,
including those that have been initiated by the World Intdlectud Property Organization
(WIPO). Besides, the search for dternative internationa regimesis aso important.

A. WORLD TRADE ORGANISATION (SPECIFICALLY, TRIPS)

At the levd of the WTO, and specificdly the TRIPs agreement, the following actions should
be taken:

1. An open and transparent process, involving civil society, of reviewing article 27.3(b) in
1999 and the review in 2000 of the TRIPs Agreement overdl;

2. A full condderation of the rdevant provisons of the CBD, the FAO Undertaking on Plant
Genetic Resources, the ILO Convention 169, the UNESCO/WIPO Guideines for
Protection of Folklore, the UN Draft Declaration on the Rights of Indigenous Peoples,
international  human rights declarations, and other relevant internationd  treaties and
processes, while undertaking the above- mentioned reviews,

3. An independent and transparent assessment of the environmental and equity implications
of WTO in gened and TRIPs in paticular, with the involvement of civil society and of
relevant international bodies relating to the CBD, the FAO and WIPO, and taking in
particular the “precautionary principle” enshrined in Agenda 21;

4. A review of Article 31 of TRIPs to ensure its conformity with the preamble, and articles 7
and 8 of TRIPs, as wel as aticle 16 of the CBD. The aspects of authorisation for
commercid and non-commercid activity under Article 31 should be darified during such
review;

5. Expandon of, or a the very least mantenance of, the exceptions in Article 27.3(b) of
TRIPs, for patenting of life forms the expanson should idedly exclude micro-organisms,
products and processes thereof, from patentability;

6. The definition of the term 'micro-organism' should rot be expanded to cover tissues, cdls
or cdl linesor DNA obtained from higher organisms, including human beings,

7. Expanson or a the very lesst maintenance of the sui generis clause relaing to plant
variety protection, in order to:

0] ensure implementation of aticle 8(j) of the CBD rdating to indigenous and loca
communities;



10.

11

12.

13.

14.

(i) ensure that full consderation of environmenta and ethical concerns about IPRs on
life forms are addressed; and

(i) dlow the completion of a biosafety protocol that esablishes minimum
internationd standards for the environmenta safety of releeses of geneticaly
modified organisms.

Amending the provisons of Artice 27.3(b) by ether ddeting the term “effective’ in the

context of sui generis Systems of plant variety protection, or dfining it such that nationd

priority is paramount in the interpretation of the term, induding the following:

0] Conservation and sustainable use of biodiversity;

(i) Promoation of traditiond lifestyles;

(i) Promotion of food security and health security;

(iv)  Ensuring equitable benefit sharing;

(V) Invoking the precautionary principle;

(vi)  Respect of the principles of equity and ethics,

Exploring ways of interpreting and implementing TRIPs that hep achieve the objectives

of the CBD;

Measures to prevent the unilaterd pressure by some members to coerce other members to

srengthen IPR regimes beyond the TRIPs requirements;

Enhancing the scope of Articde 23 of TRIPs to drengthen protection of geographica

indications for goods other than wine and spirits, such as Darjedling teg

The scope of Article 22 of the TRIPs should be expanded to protect denominations

relating to geographic origin, and characterigtics associated with a specific region;

Incluson of requirements (in Article 29 of TRIPs) for disclosure of the genetic resour ces

and the traditiond knowledge used in inventions for which IPRs are clamed, the country

and community of origin of these resources and knowledge, and proof of consent having

been sought of the rdevant community and equitable benefit-sharing arangements

having been entered into with them, as required by the CBD,;

Steps to ensure that TRIPs implementation and elaboration fulfils dl the objectives stated

in Artide 7. This should include driking a badance between rights and obligations, a

balance that should take into account the objectives of the CBD as wdl as the principles

enunciated & the Earth Summit;

B. CONVENTION ON BIOLOGICAL DIVERSTY (CBD)

The CBD process should take the following measures:

1

Assess the relaionship of IPRs to access and benefit-sharing provisons, induding in the
devdopment of guiddines or best practices for achieving equiteble benefit-sharing from
use of genetic resources. In particular, there should be consderation of mechanisms such
as certificates of origin, evidence of prior consent for access to genetic resource, evidence
of prior goprovd of indigenous and locad communities for access to traditiond
knowledge, and disclosure of this evidence in patent gpplications;

Evaduation of the impacts of international processes relating to IPRS, including TRIPs, on
the objectives of Article 8(j) of the CBD,;

Devdopment of a protocol on the protection of indigenous and locd community
knowledge and resource rights,

Providing inputs into the ongoing WIPO processes on “new bereficiaries’ which are
asessing issues relating to protection of traditiona knowledge; and



5.

Development of a code of conduct, or a protocol, on access and benefit-sharing,
egpecidly in redion to the resources and knowledge of indigenous and loca
communities, and of ‘developing’ countries;

These steps could be taken up as concrete points for the inter-sessiona process relating to
the implementation of Article 8(j), which the CBD COP4 initiated; and of other processes
relating to the Biosafety Protocol and the inter-sessond work on access and benefit-
shaing.

C. OTHER PROCESES

Other internationa processes relevant to IPRs and biodiversity need to take the following
steps.

1.

4.

Development of the FAO Undertaking on Plant Genetic Resources, dther in itself or as a
protocol under the CBD, should incorporate comprehensive protection of indigenous and
locd community knowledge, dong with provisons to consarve biodiversty and
sustainably use biologica resources,

Cooperation a the SAARC leve to jointly conserve biodiverdty, achieve sustaingble use,
and promote equitable benefit-sharing, especidly through gppropriate  regiond
agreements,

Ensuring that any agreement on databases (e.g. the proposed Database Treaty) ensures
effective control by communities of ther knowledge, mechaniams that ensure effective
and equitdble sharing of benefits with and within  communities, and space for
communities define the terms by which they control access and require benefit- sharing;

At dl internationd forums, setting up of “interculturd pands’ to evduae the terms of
“cross-culturd  transactions” by which knowledge relating to biodiversty from one
knowledge system is used in another system, including in dispute- resolution processes.



