WORLD NEWS

he Convention on Biological Diversity Changes Rules
of the Game for International Plant Genetic Resources Regime

by Daniel Witmeyer

The Convention on Biological Diversity (CBD), when it en-
tered into force on December 29, 1993, changed the rules of the
game for the plant genetic resources (PGR) community. Although
many of the details for implementing the Convention still need
to be worked out, there is broad agreement that the CBD is al-
ready altering the international cooperative effort to conserve
and utilize PGR. Simply, this is fundamentally an issue of po-
litical cooperation among nations.

From an international relations perspective, what developed
to guide the international PGR conservation effort is referred to
as an internationalplant genetic resources regime. An ‘interna-
tional regime’ is defined as a cooperative arrangement that con-
strains the activities of countries and others with regard to an
issue area, in this case, the conservation of and access to plant
genetic resources. The PGR regime (Krasner, 1983:2) may be
defined as consisting of the principles, rights and obligations
(norms), specific rules, and decision-making procedures which
guide the actions of participants (see sidebar 1). Together these
prescribe and proscribe the actions to be taken. The result is a
level of predictability that facilitates the organization of spe-
cific cooperative efforts between and among countries.

Because the Convention formally and legally establishes an
international biodiversity regime which overlaps with, and to
some extent conflicts with, the previously existing PGR regime,
the CBD will now affect both regime rules and the participants’
roles (see sidebar 2). As the current PGR regime lacks any for-
mal legal basis equivalent to the CBD, the norms and principles
of the CBD would be expected to take precedence over those of
the PGR regime when they diverge or conflict and may ulti-
mately overwhelm and subsume the PGR regime.

International PGR Regime

At this crucial juncture, when the CBD is about to be imple-
mented, it may be instructive to look at the PGR regime and to
understand its evolution. It has largely been shaped by three
primary sets of negotiations: 1) a series of meetings from 1961
to 1973 that led to the establishment of the International Board
for Plant Genetic Resources (IBPGR) in 1974 and the subse-
quent establishment of the International Plant Genetic Resources
Institute (IPGRI); 2) negotiations in the UN Food and Agricul-
ture Organization (FAO) from 1981 to the present that have pro-
duced the International Undertaking on PGR, the FAO
Commission on Plant Genetic Resources, the three Annexes to
the Undertaking, and the planned renegotiation of the Under-
taking; and 3) continuing negotiations which have produced the
Convention on Biological Diversity. (The sometimes conten-
tious and controversial history of what Sir Otto Frankel coined
“The Genetic Resources Movement” has been chronicled by
DIVERSITY for more than a decade, as detailed on pp.47-48.)
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Primarily as a result of these negotiations, the set of prin-
ciples and norms that initially defined the PGR regime has
evolved: there has been increased recognition of political and
economic issues associated with access to PGR, and develop-
ing countries have a greater voice in decision-making through
the FAO Commission. These are small adjustments, however,
compared with what the Convention promises-and is begin-
ning to deliver. This was clearly the case as documented by the
FAO Commission on Plant Genetic Resources when shortly af-
ter the treaty’s passage, it “recognized that the Convention on
Biological Diversity will play a central role in determining
policy on PGR in the future” (FAO Council, 1993:7).

Diverse Perspectives

The PGR community has had to deal with a number of over-
lapping and related challenges, based on the differing perspec-
tives ofvarious interested parties. For example, the ‘Seeds Issue’
perspective on PGR, as defined by non-governmental organiza-
tions (NGOs) has a very different focus than the ‘Rescue Op-
eration’ perspective of many scientists. Some view PGR as
unavoidably linked to other larger issues, such as the North’s
domination of the South, while others believe it more useful to
focus on more specific, solvable problems.
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Related to these perspectives are profound differences in per-
ceptions and attitudes about science and politics. Many believe
science operates best in a neutral and apolitical environment.
They see the central issues as scientific or technical (except for
the inescapable problem of funding) and consider the political
arguments as hopelessly marred by technical ignorance, politi-
cal ideology, and/or nationalistic self-interests. As a result, they
see political considerations injected into the debate as destruc-
tive, sometimes deliberately so.

For others, PGR issues are inherently political, involving con-
flicting values and goals, and competition for limited resources.
From this view, scientific and technological knowledge is not
inevitably neutral but is a tool which may be employed politi-
cally for economic gain or power enhancement. From this per-
spective, Western science too often serves the status quo: the
current distribution of wealth and power. This viewpoint argues
that governments and scientists of developed nations have acted
to preserve or advance a system that transfers resources from
developing nations to developed nations. These two positions
set the parameters of a continuum that includes a variety of in-
termediate attitudes.

Many from developing countries do not assume that increas-
ing aggregate global benefits necessarily increase their national
benefits. To defend their relative position(s) in the world, they
oppose any international arrangements that seem to increase the
relative power and influence of industrialized states.

Early interest in PGR conservation was limited to a small
community of specialists who assumed that effective conserva-
tion only required the active participation of such a relatively
limited group which included conservation specialists and those
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advising governments on agriculiumal developmient issues. The
PGR regime tha developed was strongly influenced by Wikl
em political and economic bellefs as well as Western scientific
practices, Implicit was the optimistic assumption thal everyone
will benefit from the free exchange of germplasm, a reflection
of the neoliberal, froe-trude upprosch thay hus dominated the
st W WL economic order.

Critics See Politieal and Economic Impact
Both NGO and developing nations who perceived PGR s
linked to larger issues with wide political and economic signifi-

cance for the developing world hove spaght
i greater influence in the PGR regime. For

IF stistes Teel thelr concems are not adequotely addressed, they
will contribute less

Oipe fxgiee that lacks consensus among POR regime critics i
unrestricted access 1o germplasm for bona fide users. Some ave
supponted aceess, while arguing that benefils huve inequitably
gone to industrialized states. They propose increases in the e
ciproal Mow af resourees from the industrialized states 1o the
developing states in order to halance the free fhow of germplaim
As the negotiations for the CBLY illustroted, gene-rich dovelop-
ing states are less inclined to support free availability than arg
gene-par siates, whether developing or industrialized. Some
countrics have imposed Tiormal ermbargoes
on the expori of certain native POGR, while

them, the dominant influence of the ndus-
triglized coqmiries hos always been o sore
point and was one aspect of the regime thm
was sitacked, and slightly undercut, in the
negotiations associsted with the FAO Un-
dertuking and Commission. The CRIY
moves forther i this direction

Drevelopment MGOs traditionally work
fo improve the condition of those in the
world community who ane Teast well-olf
Towdrd that end, they have sought maore
fepresemation within the PGR regime for
the interests of the Third World rural poor,
especially subsistence farmers owtside of
the Gireen Revolution

This opposition coalition has been nei-
iher memolithie far unchangding, but its
members have displaved some consensus
and consistency. They opposed the PGR
regimes operating pringiples, contending
tlnt these ennch the devéloped countries
uf the expense of the developing countries.
Therefore, they advocaie compensation
from developed eountries (or genetic re-
spurces taken or used (Farmers" Rightish,
transfer of relevant technology, opposition
to intellectual property rights (IPR) for
plants, asd epposition fo the invelvemen
of multinional corporations in genelic ne-
SOUPCES.

In effect, cntics of the PGR regime have
offered two altemative suggestions: §)im-

landmeces.
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Principles and Norms of
the PGR Regime

. Emplanis shauld be placed on col-
legting und conserying the primbtive

2 Uermplism shoulid be preservidd in

AR

1. Conserved germplasm should be
evaluuted ond documented, and any. infor-
madbon should be (heely shared.

4. Conservalbon should emphasize gx-
termive amd bheond collections [as Vil
b}, pod Just imemedine meeds.

& Suvereiyn stabes heiye the right bo con-
trol oceess 10 thelr nathonal resounces, bl

. Plami genetic resources are the com-
mon heringe of mankind; e fone,

7 Matlons and consgrvaioes vughi o
make germp lasm foely avaklnble to sl bona

B I"lam genetic resources should be pro-
tevied under some foeen of dotive, common
PrOpETTy riseurce Nanegemenk.

9. The wealibier states should contrib-
ube finanelal and other nesousoes o the con-
servation effisr. bu

10, Deories have the mghit o dedids what
Funds and propriciary technobogy they will
pravide, mnd 1 wham.

10, The MGER reghime shiuld seel o
maximiae efficiency and vy, as mensared
in gyregaie terma.

12, Conservation of plam genchc re=
sources 8 primarily & schentific and technl-

others have sought some quid pro guo Tor
thelr germplosm. With the CBE, many
more developing stites are expecied o
Limin meeess o germiplasm

The central issues in the debate involve
some aspect of access 1o genmplasm and
related resourees such as financing, tech-
nology, and informmtion, They seck the
answers B0 such questions as:

» Wh should be conserved, by wham,
anad s

o Who decides this md other basses, and
how are decisions msde?

= Who should control pecess 10 crop
germplasm, and how should it be con-
tralled? For example, should crop-related
germplosm be treated a5 4 common heri-
tage of humopking and madé availisble
withoart restriction 1o all bona fide users,
or should germplasm be considered o ni-
ticmul heritage, with scoess controlled by
each country? What is the proper role of
the priviate secior, and of [PR for POR?

= How sheuld germplasm conservation
and related activitigs be financed; whal
shisuld the level of funding be; and which
activities should be funded”

= How, and when, should the provides
of genetic resosrees be rewarded/compen-
sated including questions regarding both
PR andd Farmers' Rights?

* How can effective access o germ-

prove the benefits goang to cooperating de- | oo jasue; therofire, plasm be provided to all who need it
veloping states by ncressing the 3. Pusticipation in the deciskon-making .

comribations from the industrialised stites | process should geerally be limited to thase ﬂﬁﬁﬁ;";::}::
anddlor by changing some ol the rules that | individuals with the ite specialired .

affect benefits, such os 1PR; or 2) allow hlﬂﬁl_ fﬁﬂp}hﬁﬂmﬂﬂ-&:nilﬁﬂ The Convention on Biological Diver-

developing siates b make individual efforts
io capture more of the valie of their nitive
resounces, a8 the CHID allows.

Chie can draw the conelusion thal what-
ever the technical merits ofa narrowly de-

fined regime 1o conserve POR, it is 00l | fide e,

1967 FAD/IBP Technical Conference. Oth-
e gemerndly refiect the existing world eco-
mamic nder or sre denived from scientific
practice. The mosl myportant is the pon-gx-
ehisive availability of germplasm (o 2l boag

sily pairsucs two goald thl are cirmently
imatsiide the POR regime:

The Mest goal—increasing Munding
available for blodiversity conservation by
alboweng bodiversity-nch coumries fo cap-
fure mong of the coonomic value of their

feasible to ignore economic and political
concenns of states that provide cssential
contributions. This applies o both donors of germplasm wnd
domwrs of money and technalogy, The problem thag confronts
the PGR regime is how to provide each state with a package of
henefits sutficient to induce that stale’s adeguate cooperntion

hiodiversity by controlfing seeess to their
penetic resounces—eonfronis a problom
inherent in the PGR regime.

The “common heritage™ principle means hon-exelusive ac-
cess Torall legitimate uwsers, b it also mems that original pro-
viders of germplism receive nothing in direct retum for their
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contributions. Economic theory, and some empirical evidence,
suggests that this reduces willingness to absorb costs incurred
conserving germplasm (particularly in situ), including political,
financial, and opportunity costs. Eventually this will reduce ac-
cess to germplasm, a problem the CBD promises to solve.

The second goal-increasing the transfer of financial and
technological resources from North to South to increase equity
in the international system-addresses the developing nations’

criticism of the present world economic system.
Though it is unclear from the text of the CBD how the Con-

vention will be
implemented, actual
implementation, not
preliminary interpre-
tations of the current
document, is what
will matter. With that
caveat, the following
are some principles
and norms from the
CBD which could
alter the PGR regime
(for comparison, see
sidebar 2):

=Technologi-
cally advanced
states have the obli-
gation to transfer rel-
evant technology to
poorer states;

= Both unimproved and improved germplasm may be exclu-
sively held, with access negotiated on the owner’s terms;

= Each state has the responsibility to monitor and conserve
its national biodiversity;

= The benefits from the utilization of genetic resources should
be equitably shared;

= Each state has the right to share in any benefits derived
from the use of its national genetic resources;

= Each state has a right to participate in any research that
utilizes its national genetic resources, preferably conducted in
its own state; and

= States that provide genetic resources have a right to prior-
ity access to the products of any research that uses that germ-
plasm.

A More Limited, Market-Like System

The most important change, from the perspective of crop
genetic resources, is the movement away from common heri-
tage and non-exclusive access toward more limited access to
germplasm under a market-like system. While the Convention
does not require that nations pursue a market-like approach to
providing access to their genetic resources, it is supportive of
that approach. The magnitude of this change will depend on the
specific decisions taken by individual countries.

What the CBD seeks to introduce is the international institu-
tionalization that would enable this form of property right to be
enforceable beyond national borders. While this may prove to be
both a fair and an efficient approach to increasing in situ biodi-
versity conservation, and to allocating access to some types of
naturally occurring biological materials, it does fail to take into
account some important characteristics of PGR conservation and
utilization.

CBD and PGR Utilization

Certain characteristics of plant germplasm, and of its con-
servation and use for crop improvement, preclude efficient lev-
els of PGR conservation and utilization unless conservation and
access are managed collectively. These characteristics include
global patterns of occurrence and use of PGR; the renewable
nature of genetic resources; the non-rival quality of PGR con-
servation and use; and the non-rival nature of the immediate
products of germplasm utilization such as new varieties of crop
plants. (Non-rival
refers to instances
when one person’s
access to a good
does not affect
another’s access to
the same good.)

A genetic im-
provement can be
utilized in a num-
ber of new variet-
ies and adapted to
an international va-
riety of growing
conditions.  Limit-
ing its availability
limits its useful-
ness, wastes poten-
tial value, and
reduces the value
of conservation.
One of the strong arguments for broad conservation of PGR is
its non-rival utilization in crop improvement. Economic theory
and experience predict that when non-rival goods are distrib-
uted by a market mechanism, they will be under-utilized.

The CBD fails to distinguish between the use of PGR for
non-exclusive crop improvements and the use by the pharma-
ceutical industry and others both of PGR and of biological com-
pounds derived from plant sources to produce exclusive
products. Sellers of improved seeds have, even with plant vari-
ety protection (PVP), little of the monopolistic advantage that
pharmaceuticals and other industrial users of genetic resources
often enjoy. Most of the value of crop improvements is passed
through to farmers rather than captured by breeders or seed sup-
pliers. Seed companies are therefore not in as good a position
as pharmaceutical firms to help the providers of native germ-
plasm capture the potential value of their genetic resources. It
will be much more difficult to prevent the unauthorized transfer
or use of crop genetic resources since every seed purchaser will
own copies of the germplasm, unlike the situation with most
industrial products where ownership is exclusive.

PGR and Biodiversity Regimes Need Compromise
To Solve Problems

What may be needed is an effective compromise between
the current approaches of the PGR and biodiversity regimes,
one that recognizes both the need for and fairness of selective
compensation to those who provide genetic resources for use in
developing rival or exclusive goods (such as pharmaceuticals
and industrial products) and the need for non-exclusive access
to germplasm used for developing products which are non-rival
and non-exclusive (such as food crop varieties). Varieties cov-
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ered by PVP are still non-exclusively available For further breed-
ing, but hybrids and biotechnology products, where protected
by patents or trade secrets, are exclusive like industrial prod-

ucts and would be treated as such.
Parties to the Convention may enter into a multilateral agree-
ment that guarantees continued unrestricted access to crop ge-

Roles of PGR Regime
Participants

e PGR. regime cam be slescribed in
torme il the prlrr:q'hql rinles o1 Ao partici-
puinits in the imlomudinal ¢
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waibin acul dlesierbestion 1o wisers

+ Mistributors of germplasm o crop
breedors amid rescarchers ing lude many cois
servidin G st d of gormpaenms, b well s
wene researyBiers anad crop breeiders

* Pamers of (inancial and lechnolog)-
el resmiurces provide disec) bilaieral aid
translery, fanding for Qs IARCs, mubifs-
eral gk, snd mon-govemnsental ashiance

Crnp improyvers includs selenlific erop
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impd il [ermsers.

= Providers of knawledge abous crop
genelhe nesarces nhu inglude scientiis and
fxrmers

= lnformalion precessars sogulie,
evibuate, and ilissemiese Information gk
PR and the sctivitkes of the regime. The
agamizmiins thal have dcied ps inlorma-
viwinl eoairillnabers and Giellifators {or he
POR regiine have inglisded IHIMGRAPGRL,
FACY and the FADY Commission on PGR,
and the Kevstone Center

Deciskon-miakers nchude boih thoss
vehio sk decivhors sbour sctivitics thst fall
wilhin 1he scope of the POR regine, such
@i oullecting or research, and thise who
inake decisiens aboal the niles ol the ie-
ghrve [isedl, including decistims male vus
siddee the context of ike repime, such ' the
LiATT negaiubions or those for the CHER

netic resources if,
according to Ar-
ticle 15, users of
genetic resources
share “in a fair and
equitable way the
results ofresearch
and development
and the benefits
arising from the
commercial and
other utilization of
genetic resources
with the Con-
tracting Party pro-
viding such
resources.”

A PGR
Convention or
Protocol

As referred to
earlier, another
problem that the
CBD poses for the
PGR regime is
that the CBD is a
legally binding
contractual agree-
ment; its rules
have legal prece-
dence over those
of the PGR regime
when they di-
verge. Therefore,
the international
PGR regime ought
to be formalized
through an appro-
priate interna-
tional convention.
A similar sugges-
tion was raised in
the FAO Commis-

sion on PGR, at the time it proposed to renegotiate its Interna-
tional Undertaking on PGR, in order to harmonize it with the
provisions of the CBD. The Commission discussed the possi-
bility of the revised Undertaking being made a protocol to the
Convention on Biological Diversity, subject to the approval of
the COP (FAO Council, 1993:7).

The revised Undertaking/Protocol of the PGR regime needs
to go somewhat beyond what is currently envisioned, so as to
provide a strong and effective international legal basis of sup-
port for all of the major components of the PGR effort. This
includes providing for continued collective conservation and
non-exclusive access to PGR within the CBD framework. The

Protocol must also ensure sufficient funding, and it must ad-
dress the sometimes conflicting major concerns of all partici-
pants. This demands a regime that is sufficiently centralized to

Others see PGR issues as inherently political,
involving conflicting values and goals and
competition for limited resources.

effectively monitor and coordinate the activities of an increas-
ingly complex issue area. It also means a regime sufficiently
decentralized to promote the individual initiatives crucial to ef-
fective conservation and utilization and to be sufficiently flex-
ible to adjust to changing needs and realities.

Clearly, the CBD is potentially a great human achievement.
Its primary goals are unarguably commendable, and some of its
changes to the PGR regime are reasonably seen as improve-
ments. Its potentially negative impact on PGR may be an unin-
tended product of how the Convention was negotiated. Because
the CBD is still undergoing development, it is premature to as-
sume any worst-case scenario; the devil is in the details and
those details could yet work to the benefit of PGR users. The
future success of the PGR regime depends on negotiations for
the International Undertaking on PGR and the Convention on
Biological Diversity and the decisions of each national gov-
ernment.

For further information contact the author: Daniel Witmeyer,
4525 Franconia Rd., Alexandria, VA 223 10, USA. Tel: 1-703-
971-9164. E-mail: DWITMEYER@aol.com. &
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