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Note by the Secretariat
I.	Introduction 
The Executive Secretary circulates herewith, for the information of participants in the sixth meeting of the Informal Advisory Committee on Capacity-building for the Implementation of the Nagoya Protocol, the fifth meeting of the Compliance Committee under the Nagoya Protocol on Access and Benefit-sharing, and the seventh meeting of the Subsidiary Body on Implementation, a study prepared as part of the second assessment and review of the effectiveness of the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from Their Utilization. 
This present scoping study was commissioned by the Secretariat of the Convention on Biological Diversity, with generous financial support from the European Union to examine possible reasons and underlying root causes for the challenges to the effective implementation of and compliance with the Nagoya Protocol, as well as possible ways to enhance implementation. The study takes into account the specific challenges faced by developing country Parties, including those related to means of implementation, as requested in paragraph 7 (b) of decision NP-5/5.
The main conclusions of the study will be reflected, as appropriate, in the elements for the second assessment and review of the effectiveness of the Nagoya Protocol, serving as a complementary source of information. 
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Executive Summary

Background

In accordance with NP-5/5, the second assessment and review of the effectiveness of the Nagoya Protocol will be considered by the sixth meeting of the Parties to the Nagoya Protocol (COP-MOP6). 

As part of this process, the Executive Secretary (ES) was requested to commission a scoping study on the possible reasons and underlying root causes for the challenges to effective implementation and compliance of the Nagoya Protocol and on possible ways to enhance its implementation, taking into account the specific challenges faced by developing country Parties, including those related to means of implementation (decision NP-5/5, paragraph 7(b)).

The ES was also requested to carry out a targeted survey of ABS national focal points (NFPs), competent national authorities (CNAs), and users and providers of genetic resources (GR) and/or associated traditional knowledge (ATK) on challenges related to the implementation of the Protocol in future processes for the assessment of the effectiveness of the Protocol (decision NP-3/1, 18 (a)).

The main objectives of this scoping study are:  to identify challenges to effective implementation and compliance of the Protocol; to determine the possible reasons and underlying root causes for these challenges, taking into account the specific challenges faced by developing country Parties, including those related to means of implementation; and, to identify possible ways to enhance its implementation. 

The scoping study is based on the targeted surveys mentioned above; interviews with a regionally balanced selection of representatives from governments, indigenous peoples and local communities (IPLCs) and users from the business and scientific communities, as well as other actors involved in ABS implementation; and a desk top review of relevant documentation.

Nagoya Protocol implementation:  challenges and ways to enhance implementation

The following examines key challenges encountered in the implementation of the Nagoya Protocol and ways to enhance implementation in relation to key elements.

National ABS legal and institutional frameworks

The Nagoya Protocol establishes obligations for Parties as both providers and users of genetic resources.  While countries may choose to regulate access to their genetic resources, all countries have the obligation to adopt measures to ensure that users within their jurisdiction respect the national ABS requirements of provider countries.  

National measures to regulate access to genetic resources

With the growing number of Parties to the Nagoya Protocol, the diversity of national approaches to ABS requirements and procedures has become a key challenge for users.  In particular the scope of application of national ABS requirements can vary significantly from one country to the other and the steps to follow to obtain access to genetic resources, acquire prior informed consent (PIC), a permit, negotiate mutually agreed terms (MAT) and share benefits contained in national ABS measures are not always easy to understand.  This has created operational complexity and increased transactions costs for users from both the scientific and business communities. 

Challenges encountered by governments have delayed national implementation and may in turn have contributed to the challenges faced by users.  These include: limited financial resources or budgetary constraints; limited human resources and technical expertise at the government level; limited understanding of the value of genetic resources and/or ATK; limited awareness of the concept of ABS by indigenous peoples and local communities and by stakeholders, such as the business and scientific communities; as well as lack of political will and political instability.

A number of solutions can be envisaged to address these challenges, enhance implementation and facilitate access to GR and ATK as further examined in the study.  These include: clear and transparent ABS legal requirements, step by step guidance on the procedures to follow to comply with ABS requirements; supportive ABS NFPs and CNAs; standardised approaches to ABS implementation; simplified measures for access to genetic resources for non-commercial purposes; exchange of experiences; and further capacity-building.  

Compliance measures and the monitoring system

The status of implementation of compliance measures and elements of the monitoring system established by the Nagoya Protocol (e.g., IRCCs, check points, check point communiqués) remains uneven.  While a number of developed countries traditionally considered as “user countries” have adopted compliance measures, others have not, and many developing countries perceive themselves primarily as providers and have focused on regulating access to their GR without yet having adopted compliance measures. As a result, the international monitoring system as envisaged by the Nagoya Protocol is not yet universally applied and a number of countries continue to be concerned about the misappropriation and misuse of their genetic resources once they leave their country.

Challenges identified by Parties most advanced in implementing compliance measures include: identifying users of GR within their jurisdiction; designating effective checkpoints; monitoring compliance of users within their jurisdiction accessing GR and/or ATK from other countries; the limited awareness of users to ABS issues; and the diversity of national ABS legal requirements in provider countries.  In addition, competing national priorities, the limited visibility of benefits and high turnover are also common challenges for countries in the implementation of compliance measures.  Lessons learned by those countries most advanced in implementing compliance measures will be useful to support developments in other countries.

With a view to support ABS compliance by users, a number of approaches have been taken by governments to raise awareness to the Nagoya Protocol and build the capacity of users.  In addition, some users from both the business and scientific communities have adopted elaborate internal compliance systems and smaller institutions with more limited resources have benefited from external legal and technical support.   Suggestions to support ABS compliance by users have included institutional support and capacity-building; improved international coordination and interoperability between national systems; and support to the exchange of knowledge and experiences, and the promotion of best practices. 


Mutually agreed terms and benefit-sharing

The establishment of mutually agreed terms (MAT) is a central component of ABS implementation.  MAT generally determine the terms and conditions of access, establish the rights and obligations of users and providers as parties to the agreement and define monetary and non-monetary benefits.  Requirements and procedures to follow for the establishment of MAT, including benefit-sharing, are generally set out in national ABS measures and may vary considerably from one country to another.  

Challenges encountered by users in the establishment of MAT or ABS agreements have included the following:  the absence of a clear process and timelines for negotiating and finalising ABS agreements; the involvement of multiple parties, including government representatives, indigenous peoples and local communities and user institutions, which complicates coordination; differences in expectations between users and providers regarding benefit-sharing terms; and, the limited availability of standardised tools such as model clauses and sector-specific templates.  

From a government perspective, challenges to the negotiation of ABS agreements include: the fact that ABS implementation is still work in progress in many countries; the absence of a clear decision-making authority on ABS issues; the lack of capacity to negotiate MAT; and, the need to raise awareness of users which generally perceive ABS as a regulatory burden and not as a contribution to broader objectives. 

A number of elements to facilitate the establishment of MAT and benefit-sharing have been identified and include: templates or model contracts for MAT and benefit-sharing; digital platforms for submitting and tracking ABS applications; support from ABS NFPs and CNAs during the ABS process; the availability of technical or legal advisory services for users and providers; defined parameters for benefit-sharing; and, a list of possible monetary and non-monetary benefits.  A number of mechanisms have also been suggested to support ABS partnerships which include:  the establishment of match-making platforms to connect users and providers; embedding ABS within broader institutional frameworks; and, a knowledge exchange forum, for users and providers to share experience, clarify expectations and promote good practices.  

Contribution to conservation and sustainable use

While some countries have established mechanisms to channel benefits to conservation and sustainable use, experience has been relatively limited to date.  Challenges have included incomplete ABS regulations, limited institutional capacity and weak coordination.  In addition, benefits may be small and uncertain and are often allocated first to meet the basic livelihood needs of communities.  However, some examples were provided to illustrate how monetary and non-monetary benefits can contribute to conservation and sustainable use, when they are targeted towards sustainable management practices or conservation initiatives in provider countries.

Provisions related to indigenous peoples and local communities

Information gathered for this study indicates that progress with implementation of provisions related to IPLCs has been slow, however the Nagoya Protocol has generally contributed to raising awareness of IPLCs with respect to the value of their GR and associated TK.  The Nagoya Protocol has advanced the participation of IPLCs in the governance of genetic resources and associated traditional knowledge, by recognising their rights over the TK which they hold and GR found on their territories, in accordance with domestic law.  

Challenges identified by governments in relation to the involvement of IPLCs in national ABS implementation have included: the lack of awareness of the concept of ABS by IPLCs and how it is relevant to them; linking TK with the holders of such knowledge as knowledge is often collective, transmitted orally and embedded in cultural practice; identifying different groups of IPLCs; recognising the rights of IPLCs over GR found on their territories and/and ATK which they hold;  lack of legal capacity, in particular for the negotiation of MAT; language barriers and cultural differences; and, limited financial resources and technical expertise.  

Many users are said to avoid access to traditional knowledge due to potential challenges.  Specific challenges encountered by users include: a limited understanding by many IPLCs of commercial operations, including how markets and value chain’s function, combined with information asymmetries and unrealistic expectations regarding potential benefits which can create misunderstandings and hinder the development of mutually agreed terms; communication challenges due to language and/or cultural issues.

From an IPLC perspective, challenges related to national ABS implementation include: lack of political will by national authorities to address issues related to access to ATK and GR found on their territories as they often relate to broader unresolved issues related to land rights; limited technical and financial capacity which has impacted the engagement of IPLCs as well as the development and use of community protocols; and, limited recognition of customary governance systems by national governments.

The development of community protocols, including their official recognition by national authorities, as well as awareness-raising and capacity-building activities were recognised as having a key role to play in further supporting the involvement of IPLCs in ABS implementation.  

ABS Clearing-House

The ABS Clearing-House (ABSCH) plays a key role in the implementation of the Nagoya Protocol, as a means for sharing of information related to access and benefit-sharing.  In particular, Parties to the Protocol have the obligation to make certain information related to national implementation available on the ABSCH.  

The fact that mandatory information on country profiles is not always complete and up to date, including information on national ABS measures and contact details for ABS NFPs and CNAs, has created an important impediment for users in ensuring compliance with national ABS requirements.  Users have also pointed out that the ABSCH only provides limited guidance with respect to the content of national ABS requirements and procedures (e.g., scope of application, simplified measures for non-commercial use, timelines, etc.).  Challenges faced by governments in publishing mandatory information have included: lack of human resources, lack of technical capacity, lack of understanding of steps to follow; turnover of trained staff; lack of financial resources; and the fact that ABS is not a priority.  

In response to these challenges, a number of ways have been suggested to encourage countries to make information available on the ABSCH including: recognition and visibility of countries that actively contribute to the ABSCH; highlighting the benefits of making information available in a transparent and user-friendly manner; establishing consequences for the lack of action.  A number of suggestions to improve clarity and practical usability of the ABSCH have also been put forward and are further detailed in the study, which could contribute to enhanced implementation of the Nagoya Protocol.


Means of implementation:  capacity-building and financial resources

Since the adoption of the Nagoya Protocol, considerable technical and financial support has been provided to support ratification and implementation of the Nagoya Protocol.  Despite progress made with its implementation in many countries, there is a continued need for capacity-building and financial support.  

In light of progress with implementation in beneficiary countries, the focus of activities has evolved over time.  While initially focussing on providing support to ratification and the development of national ABS frameworks, projects later also included support to the development of partnerships between users and providers and the establishment of ABS agreements.  Over the years, a number of countries have also developed their research capacity on GR and are now looking for opportunities to move from research to commercialisation and to build ABS partnerships with foreign users.  

A number of capacity-building areas that require further support for the implementation of the Nagoya Protocol were pointed out by governments, including: monitoring mechanisms for benefit-sharing; understanding of value chains and market structures of relevance to ABS; legal capacity for the negotiation of ABS agreements; support to IPLCs in relation to access to GR found on their territories and ATK which they hold; support to stakeholders, including the business and scientific communities; as well as continued support to the development and operationalisation of national ABS frameworks, and the establishment of ABS agreements.

Among capacity-building activities that should continue as a priority, a demand for exchange of experiences with ABS implementation was highlighted, including lessons learned and good practices, as well as support to the establishment of partnerships between providers and users, including through match-making platforms.  

Given that a large number of ABS capacity-building projects have been completed in recent years, governments will need to make the best of funding opportunities made available to them, including under the ninth replenishment period of the GEF Trust Fund and the Global Biodiversity Framework Fund.  At this stage in the implementation of the Nagoya Protocol, global or regional projects may be most adapted to respond to the need for further standardisation of approaches and the exchanges of experiences and lessons learned.  

Root causes of challenges to effective implementation

Possible reasons and underlying root causes of challenges to effective implementation cut across many of the challenges encountered in the implementation of the Nagoya Protocol and are often interrelated as described in the study.   

Broader contextual issues

Sovereign rights of States over their natural resources:  The recognition of the sovereign rights of States over their natural resources and the principles of access and benefit-sharing established in Article 15 of the CBD are an important paradigm shift and involve a major change in mindsets and practices in the way genetic resources and associated traditional knowledge are governed and the way research or commercial utilization of these resources is undertaken.

Different world views:  ABS attempts to reconcile different worldviews, cultures and mindsets in bringing together governments, IPLCs and stakeholders from the business and scientific communities within and across countries.

Historical inequities:  Challenges with ABS implementation may be the result of broader unresolved issues linked to historical inequities, such as past experiences of resource exploitation by IPLCs or limited recognition of traditional knowledge.

Lack of mutual trust:  Historical inequities continue to contribute to mistrust between users from the North and providers traditionally from the Global South. The fear of misappropriation and misuse of genetic resources once they leave the provider country continues to encourage the development of restrictive ABS measures in many provider countries, despite the international monitoring system established by the Nagoya Protocol.

Limited recognition of the value of genetic resources and ATK:  The limited recognition of the value of genetic resources and ATK continues to be a reality in many countries and affects political will and the attribution of resources.

Political will:  Due to competing demands for financial, technical and human resources at national level, the absence of political will directly affects progress with ABS implementation.  

Complexity of ABS:  The inherent complexity of ABS, at the intersection of biodiversity conservation, research, commercial use and involving legal, scientific, business and ethical considerations, contributes to challenges with its implementation.

Limited integration of ABS as part of broader policy goals:  ABS has generally not been recognised as a vehicle to achieve broader policy goals (e.g., development, research and innovation (R&I), bioeconomy).  It has not been sufficiently integrated or mainstreamed into broader policy issues and continues to be considered as a technical issue under the main responsibility of environment ministries.  

The evolution of biotechnology:  Technological and scientific advances over the past 30 years since the adoption of the CBD have had a huge impact on the way research and development on genetic resources is carried out.  In light of these continued developments and the increasing use of DSI in research and development activities, some have questioned the relevance of the Nagoya Protocol and the ongoing need for physical access to genetic resources.  As the focus of international policy discussions has moved to the multilateral mechanism on digital sequence information of GR (DSI) and the Cali Fund, there may be less appetite by some to devote efforts towards Nagoya Protocol implementation.

Issues related to the Nagoya Protocol

Important actors involved in the utilization of genetic resources and ATK are not a Party to the Protocol.  In particular the United States of America, which is not a Party to the CBD, as well as some Parties to the CBD that have national ABS frameworks in place but have not yet ratified the Nagoya Protocol (e.g., Australia, Colombia) and hence are not required to implement the obligations in the Protocol.

The Nagoya Protocol was adopted, as a compromise package in the final hours of COP10.  While the creative ambiguity of some of its provisions provided the flexibility required for the Protocol to be adopted, it has also contributed to challenges in implementation.  Some components of the Protocol may have benefited from further elaboration or clarification (e.g., use of terms, temporal scope, MAT, monitoring system).

National implementation

Many Parties have not implemented their obligations under the Protocol.  For example, some mandatory information has not been made available on the ABSCH, requirements for legal clarity and certainty of national ABS measures have not been met by many Parties, and the monitoring system has not been universally applied.

In addition, a number of Parties to the Protocol have developed national ABS measures that go beyond the scope of the Nagoya Protocol.  Although it is their prerogative based on the sovereign rights of States over their natural resources, this broader scope of implementation at national level has been an obstacle to harmonised and effective implementation of the Protocol.

Countries have also developed a diversity of national approaches to ABS implementation in light of their national circumstances and interests.  This diversity and the lack of clarity with respect to ABS requirements and procedures to follow have affected the effectiveness of the Protocol.

The absence of basic enabling conditions (e.g., equipment, electricity, IT infrastructure) in many developing countries also remains a significant obstacle to implementation.

The considerable investment in resources required to set up ABS legal and institutional frameworks that will only generate benefits over time, due to the long timespan between access and benefit-sharing, is another root cause of challenges to implementation.  The contribution of ABS implementation to the enhanced governance of genetic resources, including the empowerment of IPLCs, has been given little consideration.


Conclusions and recommendations

ABS implementation involves an important paradigm shift, and its success can only be measured over time.  The process from access to genetic resources, their utilization and potential benefit-sharing may take years or even decades.  Since the adoption of the Nagoya Protocol, considerable progress has been made with its implementation thanks to capacity-building efforts and financial resources although much is still needed for a fully functional international ABS system.

Steps taken by governments to implement the Nagoya Protocol have led to growing awareness of the value of GR and ATK and increased capacity to govern genetic resources and ATK at national, sub-national and local levels.  This important impact of the Nagoya Protocol is often overlooked.

Given the number of actors involved at national level, including government authorities, IPLCs and stakeholders from the business and scientific communities, only continued efforts over time can ensure the recognition of ABS principles and of the value of GR and ATK.  Fundamental changes in mindset and practices by both providers and users can only happen incrementally over time.  

As illustrated above, a number of challenges have been encountered in relation to the implementation of the Nagoya Protocol and a number of ways to enhance implementation are identified throughout the study.  On this basis, the following recommendations offer avenues for consideration to enhance implementation. 

Change the narrative and mainstream ABS

The topic of ABS is still often considered as a stand-alone issue.  There is a need to change the narrative of ABS so that it is no longer perceived as a regulatory burden but rather as a strategic mechanism to valorise biodiversity, to support its conservation and sustainable use, and to generate opportunities for sustainable development.  Efforts are needed to further integrate and mainstream ABS as part of broader policy goals (e.g., the bioeconomy, R&I) at national level but also as part of sustainability strategies by users (e.g., companies that commercialise products based on GR).

Various approaches could be developed for this purpose including:  showcasing success stories of countries that have mainstreamed ABS into broader policy goals; ABS communication campaigns targeted towards users; awards underlining achievements by countries, communities or stakeholders.  

Exchange of experiences and lessons learned

As countries progress with implementation, there is a growing demand by governments, IPLCs and stakeholders for opportunities to learn from each other and exchange experiences on a variety of issues related to ABS implementation, at different levels and on different topics.

Different avenues could be explored to support this exchange of experiences at different levels and between different actors.  These could include: events at relevant international or regional meetings inviting countries and/or stakeholders to present progress with implementation and showcase their success stories; an online information exchange platform/community of practice to share knowledge, information, experiences and best practices; informal exchanges between users and providers facilitated through relevant initiatives.

Standardisation

As demonstrated in the study, an important challenge for users that seek access to genetic resources for their utilization is the large diversity of national ABS measures adopted by countries to regulate access to their genetic resources and the lack of clarity with respect to procedures to follow.  Although full harmonisation of national ABS frameworks is unlikely at this stage given progress with implementation, efforts could focus on greater standardisation and regionally coordinated approaches to enhance coherence and improve the overall functionality of the international ABS system.

For this purpose, a number of templates and/or models could be developed and adapted by countries to meet their national circumstances. These could include:  templates for the description of national ABS procedures; standardised approaches for simplified access for non-commercial research; MAT templates for commercial contracts (e.g., for different sectors); and a modular framework for electronic permitting systems.

Addressing outstanding policy issues

Further policy discussions may be warranted to reach a common understanding and eventually develop further guidance regarding key concepts at the heart of ABS implementation, including: the scope of application of the Nagoya Protocol, monitoring the utilization of genetic resources, genetic resources accessed as commodities.

As a first step, informal multi-stakeholder dialogues could be organised to get a better understanding of the challenges encountered and experiences of countries in addressing these.  Based on the outcomes of these dialogues, the need or appetite to develop further guidance or to find other ways to address these issues could be considered with a view to enhance the implementation of the Nagoya Protocol. 

Intermediaries/match-making platforms to connect users and providers

A number of countries have national ABS legal and institutional frameworks in place and some level of research capacity and have an interest in attracting foreign companies to build partnerships with the objective to commercialise products based on their GR and/or ATK.

For this purpose, facilities or match-making platforms could be established at national and/or regional levels to connect users and providers.  

The ABS Clearing-House as a central tool for the exchange of information on ABS

The ABS Clearing-House (ABSCH) was established by the Nagoya Protocol as the central mechanism for exchange of information on access and benefit-sharing.  The fact that mandatory information on country profiles is not always complete and up to date creates legal uncertainty given users cannot rely on information available on the ABSCH to ensure compliance with national ABS measures.  Also, the ABSCH only provides limited information with respect to the content of national ABS measures (e.g. scope of application, simplified measures for non-commercial research, requirements for access to GR) and procedures (e.g. steps to follow to access GR and/or ATK, timelines).  

A number of proposals could be further explored in order to make the best use of the ABSCH in supporting ABS implementation.  These include incentives for countries to make relevant information available on the ABSCH as well as improvements that would contribute to greater transparency, legal certainty and support compliance with national ABS requirements as further outlined in the study.

Capacity-building and financial resources

Capacity-building and financial resources continue to be essential to the further implementation of the Nagoya Protocol.  Key capacity-building areas identified in this study include:  the establishment of monitoring mechanisms for benefit-sharing; understanding value chains and market structures of relevance to ABS; building national research capacity; support to IPLCs for their greater involvement in ABS implementation; and support to relevant stakeholders, including the business and scientific communities. In addition, continued support is required for countries that do not yet have operational national ABS legal and institutional frameworks as well as in the establishment of ABS agreements/partnerships, including legal capacity for the negotiation of ABS agreements. 

Global or regional projects may be most adapted to respond to the need for further standardisation of approaches and the exchanges of experiences and lessons learned at this stage in the implementation of the Nagoya Protocol.  The Global Biodiversity Framework Fund and GEF 9 will have a key role to play in ensuring further support to the implementation of the Nagoya Protocol and governments will need to make the most of funding opportunities made available to them.
1. [bookmark: _Toc226638880]Background and Introduction

[bookmark: _Toc226638881]1.1	Mandate 

The Nagoya Protocol was adopted in 2010 and entered into force in October 2014.  The first assessment and review of the effectiveness of the Protocol was carried out at COP-MOP 3 in 2018.

In its decision NP-5/5, the COP-MOP decided to carry out the second assessment and review of the effectiveness of the Nagoya Protocol in accordance with Article 31 of the Nagoya Protocol, for consideration by COP-MOP 6.  For this purpose, information will be drawn from various sources.  

Parties have been invited to complete their first national report (NR) on the implementation of the Nagoya Protocol by 28 February 2026.  The 7th NR of the Convention on Biological Diversity (CBD) on the implementation of Kunming-Montreal Global Biodiversity Framework (KMGBF), including Goal C and Target 13, is also for submission by Parties by 28 February 2026.

In addition, the Executive Secretary (ES) was requested to commission a scoping study in line with the following decisions:

In decision NP-5/5, par. 7 (b), the Executive Secretary (ES) was requested to commission a scoping study on the possible reasons and underlying root causes for the challenges to effective implementation and compliance of the Nagoya Protocol and on possible ways to enhance its implementation, taking into account the specific challenges faced by developing country Parties, including those related to means of implementation, as requested in decision NP-5/5, paragraph 7(b).

In paragraph 7(c) of the same decision, the ES was requested to include the main conclusions of the study within the context of the elements of the second assessment and review of the effectiveness of the Nagoya Protocol as a complementary source of information, as relevant.

In decision NP-3/1, 18 (a), the ES was requested to carry out a targeted survey of ABS national focal points (NFPs), competent national authorities (CNAs), and users and providers of genetic resources (GR) and/or associated traditional knowledge (ATK) on challenges related to the implementation of the Protocol in future processes for the assessment of the effectiveness of the Protocol.

Against this background, the main objectives of the study are the following:  
· To identify challenges to effective implementation and compliance of the Protocol;
· To determine the possible reasons and underlying root causes for these challenges, taking into account the specific challenges faced by developing country Parties, including those related to means of implementation;
· To identify possible ways to enhance its implementation. 

[bookmark: _Toc226638882]1.2	Methodology 
The scoping study is based on targeted surveys, interviews and a desk-top review of relevant documentation.  

In accordance with decision NP-3/1, par. 18 (a), three separate targeted surveys were developed, in collaboration with the Secretariat, to gather information from ABS national focal points (ABS NFPs) and competent national authorities (CNAs); users of genetic resources (GR) and/or associated traditional knowledge (ATK); as well as representatives of indigenous peoples and local communities (IPLCs). These surveys were circulated by the Secretariat and invited inputs during the period between 11 November to 15 December 2025.[footnoteRef:3] [3:  See notification 2025-139 ] 


The following provides an overview of the responses provided to the surveys:

ABS NFPs and CNAs:
· 54 Parties responded to the survey targeted towards ABS NFPs and CNAs, including 19 from the Africa[footnoteRef:4], 8 from Asia Pacific[footnoteRef:5], 10 from Central and Eastern Europe[footnoteRef:6], 5 from Latin America and the Caribbean[footnoteRef:7], and 13 Parties from Western Europe and Others Group[footnoteRef:8]. [4:  Burkina Faso, Burundi, Cameroon, Chad, Comoros, Côte d’Ivoire, Eritrea, Ethiopia, Gambia, Ghana, Madagascar, Malawi, Mauritania, Mozambique, Senegal, Sudan, Sierra Leone, Togo, Zambia. ]  [5:  Bangladesh, Bhutan, China, Lao PDR, Malaysia, Oman, Pakistan, Timor-Leste.]  [6:  Belarus, Bosnia and Herzegovina, Czechia, Estonia, Lithuania, Poland, Serbia, Romania, Slovakia, Slovenia. ]  [7:  Costa Rica, Dominican Republic, Honduras, México, Saint Lucia.]  [8:  Austria, Belgium, Denmark, European Union, Finland, France, Germany, Greece, Portugal, Spain, Switzerland, the Netherlands, United Kingdom.] 


Users:
· 183 responses were received to the survey targeted towards representatives of users, of which 136 from the scientific community and 47 from the business community.  
· Responses from the scientific community include a majority of respondents from institutions based in EU Member States (56,6 %), in particular from Germany (34,6%), as well as the UK (5%), Switzerland (4,4%) and Japan (0.73%).  Some responses from the scientific community were provided by institutions representing groups of users[footnoteRef:9].  Only seven responses were from institutions based in the Global South[footnoteRef:10] (5,9%) and two from US institutions. [9:  The Consortium of European Taxonomic Facilities (CETAF), the German Consortium of Scientific Natural History Collections (DNFS), and the Society for the Preservation of Natural History Collections (SPNHC).]  [10:  Argentina, Brasil, India, Indonesia, Malaysia, México, Uruguay.] 

· 47 responses from the business community included industry associations and companies based in Brazil (23,4%), the European Union (France, Germany, Spain, the Netherlands) (31,9%), India (2,1%), Japan (2,1%), Namibia (4,3 %), South Africa (2,1 %), Switzerland (4,3%), the United Kingdom (2,1 %) and the United States of America (4,3 %)[footnoteRef:11].  They included companies operating in the following sectors: agriculture, botanicals, food and beverages, personal care and cosmetics, and pharmaceuticals, some of which operate in multiple sectors. [11:  The percentages of responses from companies and industry associations based in different countries is only indicative considering some respondents chose not to indicate the country where they are based and some companies may be multinationals.] 



Indigenous peoples and local communities 
· Only a limited number of responses were received to the survey targeted towards indigenous peoples and local community representatives.  Thirteen responses were received from IPLCs from ten Parties to the Nagoya Protocol[footnoteRef:12] and two non-Parties[footnoteRef:13]. [12:  Bolivia, Costa Rica, Ecuador, Mexico, Kenya, Namibia, Senegal, South Africa, Nepal, Spain.]  [13:  New-Zealand, Papua New Guinea.] 


With a view to complement the findings from the targeted surveys, 29 interviews were carried out to gather further insights from a regionally balanced selection of representatives from governments and IPLCs.  Representatives of users from the business and scientific communities were also interviewed, as well as other actors that have played a key role in supporting ABS implementation over the years, such as organisations that have led ABS capacity-building programmes, and other relevant experts. 

Semi-structured interviews were carried out, from 14 November to 19 December 2025, to gather information and different perspectives on challenges to the implementation of the Nagoya Protocol, their root causes and possible ways to enhance implementation based on the diverse experience of interviewees with the implementation of the Nagoya Protocol.  The list of interviewees is contained in Annex 1.  

The scoping study also takes into account documentation related to the implementation of the Nagoya Protocol of relevance to the issues covered by the study. A bibliography is included in Annex 2. 

[bookmark: _Toc226638883]1.3	Limitations of the study

Given the breadth of the subject matter, the large number of actors concerned, as well as the limited time and resources available, the study does not provide a comprehensive analysis of the situation but rather a general overview of key challenges related to the implementation of the Nagoya Protocol, their root causes and possible ways to enhance implementation.  

Specific limitations have included the following:
· National reports related to the implementation of the Nagoya Protocol as well as the national reports under the CBD in relation to the implementation of the Kunming-Montreal Global Biodiversity Framework, with a deadline of 28 February 2016, were not available in time to be considered in preparing the study.
· The survey questions were complementary to questions in the Nagoya Protocol national reports in order to avoid duplication.  Given information from national reports was not yet available, it was not possible to assess issues based on latest information on progress with implementation and survey responses only provided a partial view of the situation.
· Only a relatively small number of government representatives (39% of Parties) and IPLC representatives responded to the survey.  However, as indicated in section 1.2, a good level of responses was received from users, in particular from the scientific community.  Hence, this study provides a good opportunity to share their views and perspectives on the topics covered.  
· Some government representatives did not respond to the invitation to participate in an interview despite several reminders.  This may be explained by the fact that Parties to the CBD and Parties to the Nagoya Protocol have been solicited to respond to a large number of queries for information and inputs in the past months including the preparation of the national reports for the CBD and for the Nagoya Protocol.  
· Both the period of time available to complete the surveys and the interview period were also relatively short given the timeline for the study which covered the summer break for the Southern hemisphere as well as the Christmas break in many regions.   
· Due to the tight timeline, the interviews were carried out in parallel to the surveys and hence could not take into account survey responses.

Other topics of relevance to the successful implementation of the Nagoya Protocol, such as the multilateral mechanism on DSI, the relationship with other international agreements and instruments of relevance to ABS (Article 4 of the Protocol), and the need for and modalities of a global multilateral benefit-sharing mechanism (Article 10 of the Protocol), are not covered by the study as they are the focus of separate workstreams under the ABS work programme of the CBD. 

[bookmark: _Toc226638884]1.4	Historical context

The Convention on Biological Diversity (CBD) was adopted in 1992 and entered into force in 1993.  The three objectives of the CBD are:
· The conservation of biological diversity
· The sustainable use of its components, and
· The fair and equitable sharing of benefits arising out of the utilization of genetic resources.

Article 15 of the CBD establishes the terms and conditions for access to genetic resources and benefit-sharing:
· It recognizes “the sovereign rights of States over their natural resources” and provides that “the authority to determine access to genetic resources rests with the national governments and is subject to national legislation” (art. 15.1).  
· It also provides that access to genetic resources “shall be on mutually agreed terms” (art. 15.4) and “subject to the prior informed consent of the Contracting Party providing such resources, unless otherwise determined by that Party” (Art. 15.5).  
· Each Party shall also take measures “with the aim of sharing in a fair and equitable way the results of research and development and the benefits arising from the commercial and other utilization of genetic resources with the Party providing such resources, upon mutually agreed terms (Art. 15.7).  

The CBD also provides that access to associated traditional knowledge is subject to the prior informed consent (PIC) or approval and involvement of indigenous peoples and local communities (IPLCs) that hold such knowledge (Article 8(j)).

Following the adoption of the CBD, a number of CBD Parties established national ABS legal and institutional frameworks (e.g., Australia, Costa Rica, Brazil, the Philippines, South Africa) in line with the CBD provisions.  In 2002, COP 6 adopted the Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of their Utilization (Bonn Guidelines) to assist Governments when establishing legislative, administrative or policy measures on access and benefit-sharing (ABS) and/or when negotiating contractual arrangements for ABS.  

Later that same year, the World Summit on Sustainable Development, held in Johannesburg, called for the negotiation of an international regime to promote and safeguard the fair and equitable sharing of benefits arising out of the utilization of genetic resources within the framework of the CBD.  

Following six years of negotiation, the Nagoya Protocol was adopted by COP 10, in 2010, as a legally binding international instrument, with a view to support the implementation of one of the three objectives of the Convention, that is the fair and equitable sharing of benefits arising from the utilization of genetic resources, thereby contributing to the conservation and sustainable use of biological diversity (Art. 1 of the NP).

The Nagoya Protocol was intended to “create greater legal certainty and transparency for both providers and users of genetic resources by:
· Establishing more predictable conditions for access to genetic resources; and,
· Helping to ensure benefit-sharing when genetic resources leave the Contracting Party providing the genetic resources” [footnoteRef:14] [14:  See factsheet on the Nagoya Protocol on Access and Benefit-sharing, CBD Secretariat, available at: https://www.cbd.int/abs/factsheet. ] 


For this purpose, the Protocol contains a number of key innovative provisions[footnoteRef:15] to support ABS implementation.  These provisions relate to: [15:  For further details, see: Glowka, L. and Normand, V. (2012). The Nagoya Protocol on Access and Benefit-sharing: Innovations in International Environmental Law. In E. Morgera, M. Buck and E. Tsioumani (Eds), The 2010 Nagoya Protocol on Access and Benefit-sharing in Perspective – Implications for International Law and Implementation Challenges (pp 21-51). Leiden. Boston. Martinus Nijhoff Publishers.] 

· The meaning of “utilization of GR”, and “derivative” under use of terms (Art. 2)
· References to legal certainty, clarity and transparency under provisions related to access to genetic resources (art. 6)
· Special considerations for some types of uses of genetic resources (Article 8)
· Compliance measures and a monitoring system (Articles 15, 16, 17 and 18)
· The ABS Clearing-House (ABSCH) (Article 14)
· Provisions related to TK associated with genetic resources as well as genetic resources over which IPLCs have established rights (Articles 5, 6, 7, 12) 

Article 10 of the Protocol also provides that for genetic resources that occur in transboundary situations or for which it is not possible to grant or obtain PIC, Parties are to consider the need for and modalities of a global multilateral benefit-sharing mechanism.   

It may be useful to recall the context which led to the adoption of the Nagoya Protocol, at COP 10 in Nagoya.  Following six years of negotiations, the Protocol was adopted in the final hours of the COP as a compromise package, which also included the adoption of a strategic plan for biodiversity until 2020.  Some have argued that the creative ambiguity of some of its provisions, which enabled its adoption, may not have facilitated its implementation.

More recently, in 2022, COP 15 adopted the Kunming-Montreal Global Biodiversity Framework (GBF).  Goal C, Target 13 and 15 highlight the need: to take effective legal, policy and capacity-building measures to ensure the fair and equitable sharing of benefits from the utilization of genetic resources, digital sequence information (DSI) on genetic resources and associated traditional knowledge; to significantly increase benefits shared by 2030 and substantially by 2050; and, for businesses to report on compliance with ABS regulations and measures.   

In parallel to these developments, since COP 13, in 2016, in light of technological advances in genetic sequencing, the CBD and the Nagoya Protocol have been considering the growing importance of digital sequence information on genetic resources (DSI) in relation to the need to share benefits from the utilization of DSI.  Following an elaborate science and policy-based process carried out over several years (see COP decisions 13/16 and 14/20), COP 15 (decision 15/9) established a multilateral mechanism, including a global fund, to share benefits from the use of DSI on GR.  COP 16 (decision 16/2), in 2024, adopted the modalities for operationalizing the multilateral mechanism for benefit-sharing for the use of DSI on GR (MLM), including a global fund, known as the Cali Fund, and decided to further explore the modalities of the MLM.  Further progress will be considered at COP17.

[bookmark: _Toc226638885]1.5 	Introduction

Against this background, this report examines challenges related to the effective implementation and compliance of the Nagoya Protocol, the possible reasons and underlying root causes of these challenges and possible ways to enhance the implementation of the Protocol.  

Section 2 of the report examines challenges to the implementation of the Protocol as well as possible ways to enhance its implementation for the following elements:
· National ABS legal and institutional frameworks
· Measures to regulate access
· Compliance measures
· Mutually agreed terms, including benefit-sharing
· Contribution to conservation and sustainable use
· Provisions related to indigenous peoples and local communities  
· The ABS Clearing-House 
· Means of implementation, including capacity-building and financial resources

Section 3 examines the possible reasons and underlying root causes of the challenges to effective implementation of the Nagoya Protocol in light of the challenges identified under section 2; and section 4 contains conclusions and recommendations on possible ways forward to enhance implementation of the Nagoya Protocol.  

2. [bookmark: _Toc226638886]Nagoya Protocol implementation:  challenges and ways to enhance implementation 

This section contains an analysis of findings based on the interviews carried out, responses to the surveys as well as relevant literature.  It examines challenges to implementation as well as way to enhance implementation or support compliance in relation to the following elements:  national ABS legal and institutional frameworks; mutually agreed terms, including benefit-sharing; the involvement of IPLCs; the ABS Clearing-House; as well as, means of implementation, including capacity-building and financial resources.

[bookmark: _Toc226638887]2.1	National ABS legal and institutional frameworks 

Overview of progress with Nagoya Protocol implementation

In accordance with article 14 of the Protocol, Parties have the obligation to make available on the ABSCH:  legislative, administrative and policy measures on ABS; information on national focal points and competent national authorities; and, information on permits or their equivalent (issued as internationally recognised certificates of compliance).  

As of 28 January 2026, 142 Parties to the CBD had ratified the Nagoya Protocol.  Based on information made available on the ABS Clearing-House, the following provides an overview of progress made with implementation of the Protocol by Parties:
· 138 Parties have designated ABSNFPs 
· 80 Parties have designated CNAs
· 79 Parties have adopted national ABS measures
· 31 Parties have made available ABS procedures
· 32 Parties have made available IRCCs
· 47 Parties have designated checkpoints
· 13 Parties have made available checkpoint communiqués 

Although they have an obligation to do so, a number of Parties to the Protocol have not yet made available their national ABS measures in the ABS Clearing-House or issued IRCCs, so this overview only provides an indication of progress with implementation.  The National Reports to be submitted by Parties by 28 February 2026, not available at the time of writing this report, will provide more accurate information regarding the true status of progress with implementation.

The following examines challenges and possible ways to enhance implementation in relation to national ABS measures adopted by countries that have chosen to regulate access to their genetic resources (measures to regulate access) and measures adopted by countries to ensure that users within their jurisdiction respect the ABS requirements of provider countries (compliance measures).

[bookmark: _Toc226638888]2.1.1	Measures to regulate access 

With a view to contextualise challenges and possible ways to enhance implementation in relation to the implementation of national ABS measures, the following first provides a general overview of ABS implementation for countries that have chosen to regulate access to their genetic resources.  

In accordance with the Nagoya Protocol, countries that choose to regulate access to their GR (article 6.3) must take legislative, administrative or policy measures that respect a certain number of requirements:
· Legal certainty, clarity and transparency
· Fair and non-arbitrary rules and procedures on accessing GR
· Provide information on how to apply for prior informed consent (PIC)
· Provide a clear and transparent decision within a reasonable period of time
· Provide for the issuance of a permit and notify the ABSCH
· Set out criteria or processes for obtaining PIC
· Establish clear rules and procedures for establishing mutually agreed terms (MAT).

Countries that have chosen to regulate access to GR are at different levels of implementation.  Some countries have developed elaborate ABS systems (e.g., Brazil, India, South Africa, Costa Rica, Peru, etc.).  Many of these already had ABS measures in place prior to the adoption of the Nagoya Protocol, in line with the CBD ABS provisions, but may not have completed the revision of the national ABS frameworks required to be in line with all Nagoya Protocol obligations (e.g., Brazil, South-Africa, Costa Rica).   Others have developed some measures such as national ABS laws but have not yet adopted implementing regulations which means that clear procedures for access may not yet have been established. Other countries do not currently regulate access through national ABS measures but are planning to, therefore although in principle access to their resources is subject to their prior informed consent, no ABS measures have yet been established. Others still have decided not to regulate access to genetic resources in their country; hence their genetic resources can be accessed without any prior informed consent.  This is the case for many developed country Parties to the Nagoya Protocol (e.g., majority of EU Member States, Norway, Japan). 

In light of survey results and interviews carried out, the following examines challenges by users of genetic resources in meeting national ABS requirements of countries where they seek to access genetic resources for non-commercial or commercial purposes and factors that may have delayed implementation by governments.  Ways to enhance implementation of national ABS measures are then examined.















Challenges for users of genetic resources and associated traditional knowledge

Figure 1:  Graph illustrating the top challenges related to access to genetic resources and/or associated traditional for users based on survey responses



Users require legal certainty, predictability and timely processes.  Based on survey results, five key challenges for users related to access to GR or ATK, by order of priority, include:
· The diversity of national approaches to ABS requirements and procedures creates uncertainty or complexity
· ABS NFPs or CNAs are not responsive or difficult to reach
· Information on national ABS authorities and/or national ABS requirements is not always available or unclear on ABSCH
· Lengthy or unpredictable process for obtaining PIC (including a permit) and establishing MAT
· Scope of ABS requirements varies significantly between countries (e.g. type of GR covered, types of activities regulated)

Diversity of national approaches to ABS requirements and procedures

Compliance with national ABS requirements has generally become more challenging for users over the years due to the growing number of Parties to the Nagoya Protocol which have developed a large diversity of approaches in the implementation of the Protocol.  

The diversity of national ABS legal requirements and procedures for the same material sourced from different countries creates considerable operational complexity for users from both the scientific and business community who are faced with different procedures and interpretations across jurisdictions and must deal with increased transaction costs and compliance risks. 
  
For example, a company developing a product will typically use genetic resources from multiple countries and will hence need to navigate the ABS requirements of each of the countries where genetic resources have been sourced which may be a complex and time-consuming task given ABS requirements, including their scope of application, the procedures to follow regarding access, mutually agreed terms and benefit-sharing may be different from one country to the other.  

Scope of ABS requirements

The fact that the scope of application of ABS requirements can vary significantly between countries has been an important challenge for users. 

Material scope
The type of material covered (e.g., biological resources, genetic resources, derivatives, genetic information, DSI, traditional knowledge) and the type of species covered (e.g., wild vs cultivated, native vs introduced) may vary from one country to the other.

The terminology used may also vary from one country to the other, which may lead to confusion in determining with certainty whether resources of interest are covered by ABS requirements in a particular country.  For example, while ABS measures in South Africa apply to “indigenous biological resources”, ABS measures in Brazil apply to “genetic heritage”.

Activities covered
The Nagoya Protocol applies to the utilization of genetic resources, that is “research and development on the genetic and/or biochemical composition of genetic resources” (Art. 2 of Nagoya Protocol).  

Some countries have extended the scope of application of national ABS requirements beyond the utilization of GR, to also cover biotrade (e.g., South Africa).  In other cases, countries have used different terms to define the type of activities covered by ABS requirements (e.g., basic research, bioprospecting, industrial application, commercial use, technological development) or the activities envisaged by users may not fall clearly within the scope of national ABS requirements (e.g., ingredient formulation).  

In such situations, users may seek clarification from ABS NFPs to determine whether the activities envisaged are covered or not by national ABS requirements.  In many instances, it has proven difficult for users from the business community to get straight answers from national authorities on whether ABS requirements apply to specific activities.  There seems to be a lack of willingness or capacity to get into the details of whether specific activities are in scope or beyond the scope of national ABS requirements. 

Temporal scope
In many countries, it is not clear whether national ABS requirements are retroactive or not.  This is of concern to users given it could potentially affect operations that were legal at the time they were performed. 

For example, representatives of ex situ collections have shared that it is hard and often impossible to get national authorities to ascertain if legislation applies retrospectively to the use of historically collected material already in research collections.  This absence of certainty exposes collections to reputational risk. 

In certain countries, ABS NFPs have an administrative role and may lack the authority to make decisions or answer questions about the scope of ABS legal requirements.  This lack of authority and limited skills may prevent them from interpreting national ABS requirements and taking decisions on their applicability. 

ABS NFPs or CNAs are not responsive or difficult to reach

Survey responses have indicated multiples examples of ABS NFPs or competent authorities which do not respond to requests for information (sometimes despite multiple attempts) or are difficult to reach.  This may, at least in part, be due to the reasons mentioned above.  Input from governments also shed further light on the challenges of national authorities as further described below.

Information on national ABS authorities and/or national ABS requirements is not available or unclear on the ABS Clearing-House

Although it is an obligation under article 14 of the Nagoya Protocol, information on the ABS Clearing-House (ABSCH) regarding ABS NFPS, CNAs, and national ABS measures is not always available or up to date.  As a consequence, users cannot rely exclusively on information made available on the ABSCH to ensure that they comply with relevant ABS requirements in countries where they wish to access GR.  This increases delays and uncertainty.   Many users from EU Member States consider this as an undue burden imposed upon them considering they are expected to comply with strict compliance measures in their countries while provider countries are not complying with their own obligations to make national ABS measures available on the ABSCH.  

As a consequence, many seek legal or technical advice externally/from third party organisations which may also increase costs.

Lengthy or unpredictable process for obtaining PIC (including a permit) and establishing MAT

Depending on the country, national ABS legal requirements and procedures contained in laws, regulations and other types of national ABS measures are not always easy to understand.  Hence, the steps to follow to obtain access to genetic resources, acquire PIC, a permit, negotiate MAT and share benefits may be difficult to determine.  

In the responses to the survey, a number of users from both the scientific and business communities have pointed out extensive government bureaucracy and considerable delays in obtaining PIC, which may take months and even years.  Many examples of lengthy processes were provided to illustrate these challenges. 

It was pointed out by representatives of the business community that the complexity of ABS requirements adds uncertainty, delays and costs to the R&D process and may result in lost opportunities. 

Special considerations

Users from the scientific community have expressed concern that only few countries had adopted simplified measures on access for non-commercial research purposes in accordance with Art. 8 (a) of the Protocol.  This reluctance may be explained by the continued concern by providers that material accessed for research purposes may eventually be used by third parties for commercial purposes. Providers may not trust that the user will return when there is a change of intent or that terms regarding transfer to third parties will be respected although compliance measures have been established to address this (e.g., in the United Kingdom, in the European Union).  

This in turn creates challenges for users, such as museum collections, who preserve specimens for research and must often require permits for new uses or third-party transfers to other similar institutions, which creates administrative burdens and undermines their core purpose. 

A topic of particular concern to the pharmaceutical industry, is the lack of implementation of Article 8(b) of the Protocol which requires Parties to “pay due regard to present or imminent emergencies that threaten human, animal or plant health” and to “provide immediate access to genetic resources”. According to the IFPMA “since 2018, access to over 40 different influenza virus samples has been delayed or ABS rules were not clarified, with an impact on vaccine manufacturing, due to national ABS laws.”[footnoteRef:16]  [16:  IFPMA submission to CBD Notification 2025-080 on a preliminary review of the procedures and mechanisms on compliance under the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization, IFPMA, 28 August 2025, available at: ifpma.org] 


Consequences and implications

In their responses to the survey, a number of users from the business community have indicated that planned projects were often cancelled due to a lack of response, delayed responses or inconsistent responses from ABS NFPs regarding the scope of activities covered as companies cannot initiate research if there is no legal certainty and they may be infringing the law.

These challenges may lead to jurisdiction shopping. For risk management purposes, users may look for countries with lower regulatory burdens or clear ABS requirements, and some may even prefer countries where there are no ABS requirements. 

The complexity of ABS processes and unpredictable timelines have also affected the ability of some institutions to initiate and complete research activities as the time required to establish MAT may be incompatible with project deadlines or funding constraints.  

A number of universities and other research institutions in user countries have indicated rejecting postdoc enquiries or discontinuing international collaborations with foreign researchers from provider countries who wish to study organisms from their home country due to challenges in obtaining access permits.  This has impacted their research interest as well as opportunities for scientists in developing countries, in which case both users and providers lose potential scientific and societal benefits.  

Challenges for governments and factors that have delayed national implementation

A number of factors have delayed national implementation by governments and may have contributed to the challenges faced by users.  

Figure 2: Top factors that may have contributed to delaying or impeding national implementation of the Nagoya Protocol at country level based on survey results:

[image: ]

Survey results point to five key factors that have contributed to impeding or delaying the implementation of the Nagoya Protocol at country level.  Limited financial resources or budgetary constraints is the main leading factor.  Four additional factors of similar importance were identified and include: 
· limited understanding of the value of genetic resources; 
· limited human resources/lack of technical expertise; 
· limited awareness of the concept of ABS by indigenous peoples and local communities (IPLCs) and/or relevant stakeholders (scientific and business communities); and
· lack of political will/ABS not a priority at national level.	

Limited financial resources or budgetary constraints
Financial resources are key to the establishment of institutional structures, the development and operationalisation of national ABS measures and the extensive awareness-raising and capacity-building activities required at national level to support ABS implementation.  Budgetary constraints can also affect basic enabling conditions (e.g., equipment, electricity, IT infrastructure) required to set up operational ABS systems.  

Limited understanding of the value of genetic resources and/or associated traditional knowledge
As explained by one African country in its response to the survey, “For decades, genetic resources, particularly plants, have been considered mere commodities and traded internationally as simple export products. This practice failed to consider the scientific and economic value of these resources. The same applies to the traditional knowledge associated with genetic resources, which was freely provided by its holders to national and foreign researchers and industries."  

This situation has contributed to a limited understanding of the value of genetic resources and associated TK and of opportunities related to ABS implementation in many countries.  The lack of awareness of national authorities has contributed to a lack of political will to support ABS implementation given competing national priorities for financial resources.  

However, several countries have pointed out that ABS implementation, either through awareness-raising or the implementation of ABS agreements, has contributed to raising awareness of the value of GR and ATK among national authorities, IPLCs and stakeholders.

Limited human resources/technical expertise
ABS is a complex topic that requires a diversity of skills from government authorities, including a mix of scientific and technical knowledge, as well as legal expertise and business understanding. The scarcity of this combined expertise and high staff turnover often limits the capacity of national authorities to adequately support ABS implementation.  

Although ABS implementation is generally under the responsibility of the Ministry for the environment, other ministries or other government agencies may also be involved (e.g., agriculture, forestry, trade, R&I, research).  Lack of coordination between different ministries and departments has resulted in inconsistent messaging or fragmented implementation and lack of enforcement. This is compounded in federal states (e.g., Malaysia, Argentina) where national coordination between different levels of government may be time-consuming and resource intensive. 

Limited awareness of the concept of ABS:
ABS concerns a diversity of stakeholders at national level with different interests and perspectives.  In a number of countries, there is still limited awareness and understanding of ABS by IPLCs and stakeholders, such as the scientific and business communities.  This has limited advancement of ABS implementation.

Proper ABS implementation requires awareness and understanding of ABS by government, IPLCs as well as relevant national stakeholders, including the scientific and business communities.  Awareness-raising must be carried out on a regular basis due to changes in staff and requires technical and financial resources.  However, in many countries institutional capacity and financial resources required to build that capacity is limited.  

Lack of political will and political instability
As highlighted in interviews, political will at national level is key as it determines what is prioritised.  Countries for which ABS is a national priority have made considerable progress with ABS implementation (e.g., South Africa). 

In addition, political instability, change of governments as well as weak enabling conditions, such as adequate infrastructure to operationalise ABS frameworks, are also factors that have delayed national implementation of the Nagoya Protocol. 



Box 1: Genetic resources accessed as commodities

As pointed out in interviews and government survey responses, genetic resources accessed as commodities is a topic of concern in a number of countries.   The challenge relates to biological resources exported as commodities which may end up being used for R&D purposes without the knowledge of CNAs in the provider country given the lack of visibility regarding the use of these resources once they have left the provider country.  A related issue is the lack of awareness of domestic intermediaries which export samples and the need for significant and sustained outreach efforts to address this gap.  Some countries have expressed their interest in learning from the experience of other countries in dealing with these issues.

· 













Ways to enhance implementation 

Despite the challenges described above, there has been considerable progress with implementation in a number of countries and interesting lessons learned which can inform the way forward. A number of solutions can also be envisaged to enhance implementation and facilitate access to genetic resources and associated traditional knowledge.

Integration/mainstreaming of ABS into broader policy approaches

An important challenge to ABS implementation over the years has been the limited integration of ABS into broader policy approaches.  As pointed out in survey responses by one African country, “Linking ABS to national development plans, poverty reduction strategies or innovation policies makes ABS more politically relevant and helps to secure funding and to integrate ABS into broader governance frameworks.” 

It has been generally acknowledged that recognising the value of biological diversity and associated traditional knowledge through a policy or strategy at national or sub-national level can provide a conducive environment for successful ABS implementation.[footnoteRef:17]  [17:  Normand, V.; Oliva, M.J.; Müller, S.; al-Janabi, S.; Nöske, N.; Zedda, L.; Paulsch, A. 2021. The Contribution of Access and Benefit-Sharing to the Sustainable Development Goals – Lessons learned and best practices. UEBT, GeoMedia, Institute for Biodiversity Network. 
] 

  
Institutional arrangements/structures

ABS implementation is generally under the responsibility of the Ministry for the environment but may also involve other relevant ministries (e.g., agriculture, forestry, trade, R&I).  Although the involvement of other ministries is important, clear leadership by one national authority to lead the process of development and implement of national ABS measures facilitates implementation.   National coordination amongst relevant ministries and agencies, for example through an ABS committee, can also be supportive.  

ABS national focal points and competent national authorities play a key role in ABS implementation.  The selection of ABS NFPs and CNAs should be carefully carried out to ensure that they have the necessary competencies, decision-making authority and benefit from adequate training to respond to the queries of users and provide adequate guidance[footnoteRef:18].  In addition, other government departments with more expertise in commercial business practices could be further involved and provide their support, for example in the negotiation of MAT.[footnoteRef:19] [18:  Cabrera Medaglia, Jorge. El acceso a recursos genéticos y la participación justa y equitativa en los beneficios derivados de su utilización: análisis de la situación en América Latina y el Caribe y la República de Corea. Comisión Económica para América Latina y el Caribe, 2023.]  [19:  Submission for preliminary review of the cooperative procedures and institutional mechanisms to promote compliance with the provisions of the Nagoya Protocol, and to address cases of non-compliance, ICC, 12 September 2025. p.4
] 


Key features that facilitate access to genetic resources and/or associated traditional knowledge 

Based on survey results, the graph below identifies key features of ABS requirements and procedures that facilitate access to GR and/or ATK from the perspective of users from the business and scientific community. 

Figure 3:  Key features of ABS requirements and procedures that facilitate access to genetic resources and/or associated traditional knowledge for users, based on survey results:
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Key features that facilitate access to GR and/or ATK for users, by order of priority:
· Responsive and supportive ABS NFPs and CNAs
· Recognition of non-commercial or academic research pathways with simplified procedures
· Clear and transparent ABS legal requirements are publicly available
· Online application systems or digital platforms for ABS procedures
· Step by step guidance materials are available on laws and regulations 
· Defined timelines for processing ABS applications are provided and respected

The large number of responses to the survey from the scientific community can explain the high priority given to the recognition of simplified procedures for non-commercial research.  

Responsive and supportive ABS NFPs and CNAs:  With respect to ABSNFPs and CNAs, users consider that a number of elements play a key role in facilitating access:  contact details for ABS NFPs and CNAs are maintained up to date on the ABSCH; NFPs and CNAs respond to queries in a clear and timely manner; and, are able to provide guidance on requirements and provide specific advice on their applicability to specific cases of access to GR, which may or may not fall within the scope of national ABS requirements.

Recognition of non-commercial or academic research pathways with simplified procedures:  Simplified procedures for non-commercial use facilitate access and enable countries to maintain oversight while avoiding barriers to mutually beneficial scientific activities.  Some have pointed out their preference for ABS requirements focused on declaration rather than prior authorisation to facilitate access (e.g., Switzerland, Brazil).

Clear and transparent ABS legal requirements: Transparent national ABS requirements including clear definitions of what falls in or out of scope of national ABS measures would further facilitate compliance with access requirements.  This would help users to determine at an early stage whether ABS obligations apply, with a view to preventing long preliminary exchanges, saving time and administrative burdens for providers and users.  

Online application systems or digital platforms for ABS procedures: The possibility of accessing information and carrying out ABS procedures online would facilitate compliance, in particular for users outside the country.  Work on the development of such electronic permitting systems has been carried out in a number of countries, including through capacity-building projects (e.g. Brazil, India, Kenya, the Bahamas), and deserves further consideration.  

Step by step guidance materials are available on laws and regulations:  Country guides, step by step procedures, standardised documentation, including application forms, checklists summarising information needed, templates for MAT, estimated benefit-sharing amounts as well as online application systems greatly facilitate the ABS process.  A number of countries have already developed guidance material, including ABS procedures describing steps to follow to comply with national ABS requirements (e.g. decision trees).  As of 28 January 2026, 31 Parties had made ABS procedures available on the ABSCH. 

Defined timelines for processing ABS applications are provided and respected:  Predictable timelines enable planning, prevent delays and encourage collaboration.

A number of additional elements were suggested by either governments or users to facilitate access to GR and ATK and enhance ABS implementation:

Enhancing the role of the ABSCH:  As indicated above, all mandatory information should be made available on the ABSCH.  In addition, the ABSCH could play a useful role in providing more detailed information regarding the content of national ABS measures.  For example, country profiles could:
· Indicate the scope of application of national ABS measures
· Indicate whether simplified procedures have been established for non-commercial use or health emergencies.
· Include community protocols developed in each country
· When Parties require collaboration with a local partner, a list of approved institutions could be made available on the country profile 
It has also been suggested that relevant IPLC contacts could be included on the ABSCH for potential users of ATK.

Streamlining and harmonising ABS approaches: In addition, streamlining and harmonising ABS approaches across countries could considerably facilitate compliance by users. Given the growing number of Parties to the Nagoya Protocol and the large diversity of national approaches to ABS implementation in terms of scope of application and procedures, it may be difficult at this stage to develop a harmonised approach to implementation, however standardised templates could be developed on various topics that would support more predictability and transparency:
· Templates for simplified procedures for non-commercial research
· Model templates for MAT 
· Model clauses for MAT
· Guidance material on confidentiality clauses 
These models and templates could then be adapted to national circumstances on a case-by-case basis.

Focus on attracting users:  Governments should consider industry as potential partners and encourage investments that may generate benefits from the use of GR.  For this purpose, ABS measures could be developed with the aim of attracting potential users and facilitating partnerships, rather than developing restrictive ABS requirements, and governments could reach out to users in the development of their national ABS measures to seek their inputs.  

Developing national databases for genetic resources and associated traditional knowledge:  The development of national databases on GR and ATK can improve documentation, traceability and support transparency.  Collections of samples and the documentation of TK can also be used to attract scientific collaboration and external investments for the commercialisation of products. 

Exchange of experiences, lessons learned and best practices:  Exchange of information and dialogue on lessons learned and best practices for countries and stakeholders could also be useful to support ABS implementation through further collaboration.

Capacity-building support:  As further examined below, capacity-building projects have played a central role in supporting and advancing the implementation of the Nagoya Protocol.  However, the current heavy reliance and strong dependency on short-term project‑based funding is not sustainable, as activities are often interrupted once projects come to an end. This underscores the need for more strategic, long-term, and sustained capacity-building support to ensure continuity, institutionalisation, and lasting impacts.

[bookmark: _Toc226638889]2.1.2	Compliance measures 

A key challenge with ABS implementation is the difficulty for provider countries to monitor the use of their genetic resources once they leave the provider country. 

Recognising this challenge, the concept of “user measures” was first introduced by the Bonn Guidelines adopted in 2002. The concept of user measures or compliance measures was further developed in the Nagoya Protocol, to ensure that countries with users within their jurisdiction (mainly developed countries at the time) take measures to ensure that these users comply with the ABS requirements of the countries where they access GR for their utilization or ATK (Articles 15 and 16 of the Nagoya Protocol).

In addition, a monitoring system was established under the Nagoya Protocol to monitor the utilization of genetic resources once they leave the provider country. Key components of this monitoring system under the Nagoya Protocol include the issuance of permits/IRCCs by the country where GR are accessed (provider country) and checkpoints in the country where these resources are used (user country) to facilitate collaboration between provider and user countries and ensure compliance with ABS requirements of the provider country (Article 17 of the Nagoya Protocol).

All Parties to the Nagoya Protocol are considered as potential “user countries” and have the obligation to develop compliance measures although many developing countries continue to consider themselves primarily as providers of genetic resources.

Progress with implementation 

Based on information available on the ABSCH, the status of implementation of compliance measures and elements of the monitoring system established by the Protocol remain uneven.  As of 28 January 2026, 32 Parties had made available IRCCs, 47 Parties had designated checkpoints, and 13 Parties had made available checkpoint communiqués.

While a number of developed countries (e.g., the EU and its Member States, the UK, Norway, Switzerland, Japan), traditionally considered as “user countries” have adopted compliance measures, other “user countries”, such as the USA (not a Party to the CBD), Australia, Canada, New-Zealand, have not adopted compliance measures as they are not (yet) Parties to the Protocol.

Although all Parties to the Protocol are considered both users and providers of genetic resources, many developing countries perceive themselves primarily as providers and have therefore focused on regulating access to their genetic resources, often without yet establishing the compliance measures needed to support user-side obligations. This creates potential gaps in monitoring, enforcement and benefit-sharing. At the same time, a number of countries in the Global South increasingly possess the scientific and industrial capacity to conduct research on genetic resources (e.g. Costa Rica, Malaysia, the Philippines, Vietnam) and are increasingly developing sectors that rely on the utilization of genetic resources (such as the biotechnology industry in Argentina[footnoteRef:20], and the cosmetics industry in Brazil, South Africa), including the use of resources from other countries – highlighting the growing importance of balanced user and provider-side implementation across all Parties. [20:  Chege Kamau, Evanson, editor. 2022. Global Transformations in the Use of Biodiversity for Research and Development: Post Nagoya Protocol Implementation Amid Unresolved and Arising Issues. Springer International Publishing. p. 41.] 


Some countries have established checkpoints to monitor the utilization of their own GR (e.g., Brazil, Madagascar) but have not adopted measures to ensure that users within their jurisdiction comply with ABS requirements of other countries, in line with their obligations under the Protocol. 

Other countries have adopted compliance measures (e.g., Belarus, Malaysia, Ethiopia), however they have reported challenges with their implementation and enforcement.  For example, although 47 countries had designated checkpoints as of 28 January 2026, only 13 had issued checkpoint communiqués providing information on the utilization of genetic resources to provider countries. 

At this point in time, without a universally applied monitoring system (as envisioned by the Nagoya Protocol), including IRCCs, checkpoints, the issuance of checkpoint communiques, and collaboration between CNAs of provider and user countries, ensuring compliance with ABS requirements once they leave the provider country remains a challenge.  A number of developing countries continue to be concerned about the misappropriation or misuse of their genetic resources once they leave their country.  As a result, a number of countries continue to adopt defensive measures to regulate access to their genetic resources and wish to take measures to monitor the use of their own GR.

Lessons learned, including challenges

Countries that responded to the survey identified a number of common challenges in implementing compliance measures:
· identifying users of genetic resources within their jurisdiction
· designating effective checkpoints, 
· monitoring the compliance of users accessing GR and/or ATK from other countries
· the limited awareness of users of GR and/or ATK to ABS issues
· the diversity of ABS legal requirements in provider countries 
· the absence of an electronic tracking system

The need to raise awareness throughout the value chain, including of suppliers, was also pointed out considering that while final users are generally aware of their obligations, this may not be the case for suppliers. 

Low political priority given to ABS, limited visibility of benefits and high staff turnover are also common challenges for countries in the implementation of compliance measures. 

From the perspective of users, one of the greatest challenges in meeting compliance measures in their countries is the difficulty to demonstrate compliance with the national ABS requirements of provider countries as further detailed above under the section on national ABS legal requirements.  

Some Parties, such as the European Union (EU) and its Member States as well as the United Kingdom[footnoteRef:21], have put a lot of effort into developing and implementing compliance measures.  The following examines preliminary lessons learned at the EU level which could inform developments in other countries or even regions. [21:  For further information see: Department for Environment Food & Rural Affairs. The Nagoya Protocol (Compliance) Regulations 2015 – Post Implementation Review. October 2025.] 


Lessons learned at EU level 

A process to review the application of the Regulation (EU) No 511/2014 of the European Parliament and of the Council of 16 April 2014 on compliance measures for users from the Nagoya Protocol (EU ABS Regulation) has been initiated[footnoteRef:22] and should be completed by early 2027. Based on interviews with representatives from the European Commission and Germany as well as survey results, the following provides some preliminary lessons learned with the implementation of the EU ABS Regulation. [22:  A review of the application of the EU ABS Regulation is underway in accordance with its Article 16.  The first EU ABS Regulation Implementation Report to the EU Parliament and the Council was adopted on 24 January 2019.  For further information see: https://environment.ec.europa.eu/topics/nature-and-biodiversity/sharing-natures-genetic-resources_en
] 


Some of the positive developments mentioned are the following:
· The EU regulatory framework has facilitated ABS implementation thanks to harmonised procedures, due-diligence requirements and common guidelines for monitoring and enforcement and coordination among Member States. 
· Due diligence declarations through the DECLARE system have resulted in a number of checkpoint communiqués issued on the ABSCH
· Legally binding obligations have contributed to building awareness to ABS amongst users and to the considerable efforts made by users to ensure compliance
· The EU Regulation has also indirectly built awareness to ABS in provider countries (e.g., through research collaborations between scientists from EU countries and provider countries)
· While some countries have put a lot of resources into implementation (e.g., Germany), others are lagging behind due to competing priorities and insufficient technical and financial resources dedicated to the implementation of compliance measures. 

Some of the challenges mentioned are:
· The system is too burdensome compared to other countries that do not have the same obligations mainly for two reasons:
· Challenges in complying with national ABS requirements of provider countries 
· Challenges in identifying users of GR and/or ATK that are in the scope of the EU Regulation (which is related to the concept of utilization of GR)[footnoteRef:23] [23:   For example, information about the time and place of access to genetic resources are not always available as well as information about the research activities and whether they can be considered as utilization.] 

· EU companies are disadvantaged compared to companies that carry out R&D outside of Europe 
· The issue of scope and the concept of “utilization of GR” as it is defined in the Nagoya Protocol and its interpretation have been a challenge to implementation, as illustrated by the guidance document of the Commission on the scope of application and core obligations of Regulation (EU) No 511/2014 adopted in 2020.[footnoteRef:24]  [24:  For further information see:  https://environment.ec.europa.eu/topics/nature-and-biodiversity/sharing-natures-genetic-resources_en] 

· Discrepancy between the scope of application of the EU ABS Regulation and the scope of national ABS requirements in provider countries which may vary from one country to the other and are not necessarily aligned with the EU Regulation.  For example, while the EU Regulation only applies to GR accessed from a country that is a Party to the Nagoya Protocol, for GR accessed after entry into force of the Regulation for the purposes of “utilization” while requirements of provider countries may be broader in scope and/or apply retroactively. 

As part of the review process, a number of issues will be assessed with a view to enhance implementation, including:
· How the EU ABS Regulation can be streamlined 
· How compliance checks can be simplified
· The issue of scope and utilization of genetic resources 
· The concept of user of genetic resources and associated traditional knowledge
· How to change the perception of ABS which is largely seen as a regulatory burden
· Possible incentives to promote compliance by users with a view to making it easier to comply than to avoid compliance[footnoteRef:25]  [25:  Given the complexity of the system, the business community is putting a lot of effort in demonstrating that their activities are out of scope.] 

· Promoting and supporting exchanges between CNAs of Member States within the EU as well as international collaboration between CNAs
· The development of more standards, models and templates

Approaches to support ABS compliance 

With a view to support ABS compliance by users, approaches have been taken by governments to raise awareness to the Nagoya Protocol and build the capacity of users within their jurisdiction.  In addition, users from the business and scientific communities have also developed internal processes and adopted a number of procedures and tools to ensure ABS compliance.  These, as well as additional suggestions by users to support ABS compliance, are examined below. 

Approaches by governments to support compliance by users

At EU level, multiple initiatives have been taken.  Regular coordination is carried out with Member States through an ABS Expert Group involving representatives of Member States and an ABS Consultation Forum involves Member States and key stakeholders.  In addition, the European Commission (EC) adopted a guidance document on the scope and core provisions of the EU Regulation 511/2014 to support Member States with implementation in 2020 and an ABS guide for researchers in the EU was published in December 2025. A digital platform (DECLARE) was also established to facilitate the Due Diligence process.  EC representatives have also participated in many events to increase understanding of the Protocol and strengthen capacity for effective implementation. 

Other governments have carried out briefing sessions, training programs and made available newsletters, helpdesks, and online material to support compliance by users.

The identification of potential users or user groups who may not be aware of ABS requirements - and therefore have limited understanding and knowledge of their obligations – necessitates sustained outreach and tailored guidance, as gaps in awareness can undermine effective compliance, equitable benefit-sharing, and the overall functioning of the ABS system. 



Approaches taken by users for ABS compliance 

A number of approaches and tools have been developed by both the business and scientific communities to ensure compliance with the national legal ABS requirements of both provider and user countries.

Survey responses from the business community have pointed out a number of approaches and tools developed at company level, including:
· Internal awareness-raising and training sessions for relevant departments (e.g., sourcing, research and innovation, regulatory requirements, marketing)
· Internal databases on national ABS measures
· Internal ABS due diligence systems and standard operating procedures, including clear workflows and documentation protocols 

In addition, external support providing knowledge products, training, legal expertise through consultancies, as well as guidance and tools (e.g., UEBT online tool on ABS[footnoteRef:26]) have also provided key support towards ABS compliance. [26:  For further information see: https://uebt.org/access-and-benefit-sharing] 


It was also pointed out that compliance with ABS regulations requires a significant investment by companies in compliance structures and procedures which can be prohibitive for smaller companies and non-profit institutions.[footnoteRef:27] [27:  Submission for preliminary review of the cooperative procedures and institutional mechanisms to promote compliance with the provisions of the Nagoya Protocol, and to address cases of non-compliance, ICC, 12 September 2025.] 


A number of similar approaches and tools have also been developed by the scientific community.  Some have systems that are more elaborate than others, in light of their size and available human and financial resources.

As pointed out in survey responses, some larger institutions in the EU, the UK and Japan have developed elaborate internal compliance systems, which have included:  internal databases on national ABS requirements and procedures and relevant national contacts (e.g. ABS NFPs); clear workflows for handling sample access requests; a formal due-diligence process to assess ABS obligations for each sample;  digital solutions that support compliance by linking samples, permits, MAT within institutional databases, as part of collection management systems; ongoing training and awareness-raising; and,  trained researchers and administrative staff with ABS expertise supporting project planning at an early stage.  

These approaches focus on clarity, institutional support and practical tools that lower transaction costs.

Smaller institutions with more limited resources have benefited from outside support.  In particular, the German Nagoya Protocol Hub[footnoteRef:28] (NP Hub) was highlighted by many, including outside Germany, as a precious source of information for non-commercial users.   Guidance developed by the NP Hub has included: infographics, checklists, step-by-step guides, information sessions, help desk, networking (e.g., between non-commercial users and ABS compliance officers), information material, as well as joint collaboration with provider countries to develop Easy ABS Guides.  The CETAF (Consortium of European Taxonomic Facilities) Code of Conduct and Best Practice[footnoteRef:29] for non-commercial European biological research institutions, including its annexes and the MTA templates, was also referred to by many as providing key guidance for its members on ABS compliance.  [28:  See https://nagoyaprotocol-hub]  [29:  It has been recognised as a “best practice” by the European Commission in accordance with Article 8 of the EU Regulation on ABS no. 511/2014.] 


ABS expertise and support structures may vary widely from one research institution to another, and responsibilities related to ABS compliance may fall on individual researchers with limited support from their institutions.  

Approaches to support ABS compliance suggested by users 

A number of suggestions were made by users from the business and scientific community in the responses to the surveys regarding the most effective approaches to support ABS compliance.

As mentioned above, an important challenge in implementing compliance measures is the diversity of national ABS requirements in provider countries.  For this reason, many suggestions involve steps that could be taken by countries to facilitate access to their genetic resources and have already been mentioned in section 2.1.1 above.  

Additional suggestions include:
· Institutional support and capacity building, such as training programmes for researchers, technology transfer offices, and compliance staff to improve awareness and day-to-day implementation of ABS obligations, which could be included in research funding and ethics processes.
· Improved international coordination and interoperability between national systems, including clearer links between checkpoints in the user country and competent authorities in provider countries would enhance legal certainty and trust while supporting effective compliance. 

Several suggestions were also put forward to support the exchange of knowledge and experiences, promote best practices and facilitate communication with competent national authorities through new mechanisms or additional tools, such as a knowledge-sharing platform, a stakeholder forum or an international network.  It was also suggested that more structured collaboration between ABS NFPs and/or CNAs from provider and user countries should be encouraged to support compliance. 
Initiatives similar to the NP Hub could be established and supported in other countries and the ABSCH could also make available information that is more easily understandable by users. 

It was also suggested that further consideration could be given to creating incentive-based systems that reward compliance, such as a label, rather than only penalising non-compliance. 

In sum, the adoption of compliance measures by a relatively limited number of countries as well as the uneven implementation of the provisions related to monitoring of the utilization of genetic resources (e.g., IRCCs, checkpoints, checkpoint communiqués) under the Nagoya Protocol has not enabled the universal application of the monitoring system established by the Nagoya Protocol and collaboration between provider and user countries to support ABS compliance.

The experience acquired by those countries which are most advanced in the implementation of compliance measures can usefully inform the adoption of compliance measures in other countries.  

[bookmark: _Toc226638890]2.2	Mutually Agreed Terms and benefit-sharing  

[bookmark: _Toc226638891]2.2.1	Background

The establishment of Mutually Agreed Term (MAT) is a central component of ABS implementation.  MAT generally determine the terms and conditions of access, establish the rights and obligations of users and providers as parties to the agreement and define monetary and non-monetary benefits. 

Article 15 of the CBD sets out that access to genetic resources is subject to PIC (unless otherwise determined by that Party) and based on MAT (art. 15.4, 15.5). It also provides that each Party shall take legislative, administrative or policy measures with the aim of sharing in a fair and equitable way the results of research and development and the benefits arising from the commercial and other utilization of genetic resources with the Party providing such resources (art. 15.7).

The Bonn Guidelines adopted in 2002, which were intended to help CBD Parties with the establishment ABS measures and/or when negotiating ABS contractual arrangements, identify basic requirements for MAT as well as benefit-sharing. 

Under the Nagoya Protocol, article 5 on fair and equitable benefit-sharing requires Parties to take measures for the fair and equitable sharing of benefits arising from the utilization of genetic resources as well as subsequent applications and commercialisation.  It also addresses benefit-sharing related to access to TK associated with genetic resources and access to GR over which IPLCs have established rights.  In addition, in accordance with article 6, Parties that decide to regulate access to their genetic resources must establish clear rules and procedures for establishing MAT.  A list of monetary and non-monetary benefits is also included in annex. 

The Nagoya Protocol however provides limited guidance on the establishment of MAT and the negotiation of benefit-sharing.  Requirements and procedures to follow for the establishment of MAT, including benefit-sharing, are generally set out in national ABS measures and may vary considerably from one country to the other in terms of content and procedures to follow.   

Given the importance of MAT and benefit-sharing, a key component of capacity-building activities carried out to support the implementation of the Nagoya Protocol has focussed on providing support with the establishment of MAT.  

Against this background, the following examines challenges with the establishment of MAT and the negotiation of benefit-sharing and ways to enhance implementation from both the perspective of governments and users from the business and scientific communities.  

[bookmark: _Toc226638892]2.2.2	Challenges with the establishment of MAT and benefit-sharing

Figure 3: Graph illustrating the top 3 challenges encountered by users in the establishment of MAT/ABS agreements, including benefit-sharing, based on survey results:
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As illustrated above, the top three challenges encountered by users in the establishment of MAT/ABS agreements, including benefit-sharing, are:
· A lengthy or unpredictable negotiation process in the absence of templates or model contracts if each agreement is negotiated from scratch.
· The absence of a clear process and timelines for negotiating and finalising MAT/ABS agreements
· The involvement of multiple parties (e.g., government, IPLCs, institutions) which complicates coordination

Differences in expectations between users and providers regarding benefit-sharing terms; and lack of model contracts or templates to guide MAT negotiations were also identified as some of the leading challenges.  

Users have also shared the following to further illustrate the challenges they encounter:  

· Given companies require legal certainty and predictability, many stress that benefit-sharing obligations cannot be determined only after commercialisation or product development. Companies are generally not willing to invest in R&D without assurance or legal certainty that acceptable terms can be negotiated within a reasonable timeframe. However, some stakeholders support a phased ABS approach which would include simplified procedures for non-commercial research or bioprospecting and clear triggers for additional obligations if commercialisation occurs. 

· A poor understanding of the commercial environment, value chains and innovation by government and TK holders may complicate the negotiation process.  For example, an important challenge is the misconception that the value of a product (e.g., a cosmetic or a perfume, cleaning product) is strongly tied to a single plant-based ingredient when in fact dozens of ingredients are contained in the product which may be sourced from different countries.  Material flows and the complexities of supply chains are often not taken into account. 

· The divide in culture and mindset between government and business representatives can pose significant challenges when negotiating MAT and lead to differences in expectations.  In addition, information asymmetries, together with disparities in legal, technical, and negotiation capacity, can create power imbalances, undermine mutual trust and slow the negotiation process. 

· In relation to non-commercial use, some provider countries may not recognise the value of non-monetary benefits such as collaboration, technology transfer, open access and data sharing.  

· The limited availability of standardised tools, such as model clauses and sector-specific templates, increases transaction costs and creates uncertainty for non-commercial research. 

· Although templates are generally appreciated, it was pointed out that they can be ineffective if they cannot be adapted on a case-by-case basis. 

From a government perspective, challenges include the following:

· In a number of countries ABS implementation is still work in progress.  For example, while a national law addressing ABS may have been adopted, regulations, permitting procedures and guidance for negotiating MAT may still be under development. 

· Absence of clear decision-making authority:  Given the issue of ABS is cross-cutting, it may not only involve the Ministry of environment but also other ministries (e.g. agriculture, research and innovation, forestry, wildlife) with overlapping mandates which may have different views on conditions to include in MAT and appropriate benefit-sharing.  The involvement of numerous institutions may generate administrative burdens and delay the process of obtaining permits and concluding MAT, which may discourage users.  

· Lack of capacity to negotiate MAT: Providers and/or regulators often lack the capacity to negotiate MAT and the specialized technical expertise to determine the monetary value of a genetic resource at the time of access or during the early stages of research. This situation may lead to delays and dissatisfaction in the negotiation of fair and equitable monetary benefits. For this reason, while users from the business community may require agreement on potential monetary benefits at the time of access for purposes of legal certainty, providers may prefer to determine commercial benefits once a product is about to be commercialised.

· Awareness-raising of users:  It was also pointed out that users perceive benefit-sharing as a cost and look for ways to avoid or minimize it.  Indeed, ABS requirements are largely perceived by the business community as a regulatory burden not as a contribution to broader policy objectives, such as sustainable development.  Communication and awareness-raising are needed for ABS to be better understood by all stakeholders, including commercial users. 

[bookmark: _Toc226638893]2.2.3	Possible ways to enhance implementation

Elements that facilitate the establishment of MAT, including benefit-sharing

Figure 4: The top three elements that facilitate the establishment of MAT/ABS agreements, including benefit-sharing, from the perspective of users:
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From the perspective of users, the top three elements that facilitate the establishment of MAT/ABS agreements, including benefit-sharing, are:
· The availability of templates or model contracts for MAT and benefit-sharing
· Digital platforms or online tools for submitting and tracking applications:  these may involve electronic permitting processes and the possibility to submit and sign MAT electronically 
· Support from ABS NFPs and CNAs:  NFPs/CNAs playing a more advisory and coordinating role during negotiations including by providing advice on benefit-sharing options, timelines and procedural steps

Other useful elements for many users include:
· The availability of legal or technical advisory services for users and providers
· Clear timelines established for each step of the ABS process:  it is argued that reducing the time required to obtain permits and establish ABS agreements will enable shorter timeline for the sharing of benefits.
· Defined parameters or guidelines for benefit-sharing (e.g., percentage range, types of benefits):  these may contribute to transparency, predictability and legal certainty 
· List of possible monetary/non-monetary benefits provided by national authorities or stakeholders

In sum, a streamlined approach with clear and operational procedures is appreciated.  It was also pointed out that the adoption of ABS measures that are in line with the provisions of the Nagoya Protocol also facilitate the negotiation of MAT. 

A number of users again argue for simplification and harmonisation across countries, including greater alignment among national ABS legislations and standardised contractual templates.

In addition, possible ways to enhance benefit-sharing from the perspective of the scientific community include:
· Greater recognition of non-monetary benefits (e.g. training, capacity-building, technology transfer, joint research and open data) from non-commercial research
· Simplified procedures to encourage international research collaborations and more benefit-sharing

Mechanisms to support ABS partnerships

A number of mechanisms could support the establishment of ABS partnerships including the following: 
· Model contracts, MAT templates, model clauses tailored to specific sectors to reduce transaction costs and provide legal certainty.
· The establishment of match-making platforms or hubs that could support public-private partnerships and connect users and providers:  these platforms could also be used to share best practices, support research partnerships and joint activities (e.g., dialogues)
· A central organised mediator, including for knowledge sharing between users and providers
· Embedding ABS within broader institutional cooperation frameworks (e.g., MoU between research organisations, long-term research programmes, regional networks) could transform ABS from a transactional process into a foundation for sustained collaboration, trust and mutually beneficial outcomes. 
· A knowledge exchange forum to help users and providers share experiences, clarify expectations and promote good practice. 

Box 2:  Basecamp Research

Basecamp Research (BCR) is UK-based biotechnology company focused on unlocking biodiversity to power next-generation drug discovery and biotechnology.  Through its AI models, BCR generates and analyses digital sequence information (DSI) from environmental samples collected globally, enabling the discovery of novel applications across pharmaceuticals and other life science sectors.   

BCR operates a model grounded in traceability, transparency, and equitable benefit-sharing.  The company works closely with local partners and governments to ensure that all samples are collected with appropriate permissions and that downstream value creation supports fair and responsible use of genetic resources.

In only five years BCR has developed ABS partnerships with over 30 countries and already shared commercialisation royalties with some of the provider countries to achieve its mission.  Based on the considerable experience it has acquired in the establishment of ABS agreements, BCR has been able to develop a partnership model based on a standardised approach to access and benefit-sharing.  Some of the key features of this model include the following:  
· ABS partnerships involve the ABS NFP and a local partner designated or approved by national authorities.
· MAT are established prior to access to genetic resources and cover both monetary and non-monetary benefits.
· Non-monetary benefits are valued and include employment of local partners, training, data sharing, technology transfer and research infrastructure.
· Monetary benefits, established in the MAT prior to access, are shared through the payment of royalties on any commercial activities carried out on the DSI originating from environmental samples of the partner country, including in the research and testing phase.
· Given the use of data from a particular country is unknown at the time of access, the MAT covers a range of potential inventions and commercial uses based on the data generated from the environmental samples accessed in the provider country.  
· On an annual basis, reports on the use of data are made available and royalties are shared with providers if any commercial activities are carried out.

Sources of information:
· Interview with Basecamp Research
· Website: https://basecamp-research.com/
· Presentation by Basecamp Research at the CBD Global Workshop on Operationalising ABS National Frameworks under the Nagoya Protocol, held on 30 September-3 October 2024, in Bonn, Germany.  



Key factors from a government perspective

Key factors that support benefit-sharing from a government perspective include:
· Integrating ABS into broader policy goals including through inter-ministerial collaboration can contribute to aligning ABS initiatives with national development priorities 
· A clear national ABS legal framework and strong institutional leadership by the national authority 
· The involvement of other ministries with an understanding of the business environment to support national authorities in the environment ministry 
· Standardised MAT templates
· Continued engagement with users during the negotiation process 
· Technical assistance, training and awareness-raising for the negotiation of ABS agreements 
· The recognition of the importance of non-monetary benefits including capacity-building, technology transfer and support in establishing local infrastructure which contribute to long term sustainability and the livelihood of communities. 
· The establishment of an ABS fund to channel monetary benefits
· Mechanisms to disburse and monitor benefits at the national level

Box 3: Industry-wide ABS agreements in South Africa 

South Africa has acquired a unique experience in recent years with the establishment of industry-wide ABS agreements as part of sectoral development plans for 3 indigenous plant species (Rooibos, Buchu and Honeybush).  A number of important lessons can be drawn from this experience at different levels.  For the purpose of this study, the following highlights key elements which supported the process and contributed to successful ABS agreements: 
· The role of national authorities in accompanying both users and TK holders in understanding the concept of ABS and the ABS legal framework in South Africa 
· The value of community structures and protocols in establishing rules of engagement with IPLCs 
· The importance of promoting dialogue involving government representatives, TK holders and sector representatives through relevant platforms (e.g. prospecting forum, communities of practice) to build trust and mutual understanding over time
· The advantage of an industry-wide approach which has contributed to building a safe space for different players from the same sector 
· Recognising that ABS is only one component in the development of a successful value chain 
· The increasing recognition of the importance of non-monetary benefits, such as capacity-building, to further involve IPLCs in the value chain
· The importance of learning by doing and recognising that improvements can be achieved over time (e.g., ensuring that harvesters and not only TK holders receive a fair share of benefits) 
· Capacity-building projects can play an important role in supporting the development of ABS compliant value chains 

As an example, further information on the sector development plan for Buchu supported by the BioInnovation Africa project and the ABioSA project is available at: https://www.abs-biotrade.info/value-chains/support-packages/sector-dialogues/#c7171

Sources of information: Interviews with ABS NFP, South Africa, and representative of GIZ
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Box 4:  Key elements of ABS implementation contributing to a growing bioeconomy:  the example of Sarawak, Malaysia

Sarawak in Malaysia provides a good illustration of key elements of ABS implementation that can contribute to the bioeconomy: 
· Sarawak has recognized the value of its biodiversity and associated traditional knowledge and built its research capacity, through the Sarawak Biodiversity Centre (SBC).  	
· SBC under the Sarawak Biodiversity Council is the implementing agency to build research capacity, discover natural products from Sarawak’s biodiversity, and work with indigenous communities on the valorization of traditional knowledge.
· The Council is responsible for regulating access to biological resources and associated traditional knowledge for research and development purposes
· The Sarawak Biodiversity Centre Ordinance, 1997 and the Sarawak Biodiversity Regulations, 2016 establish clear ABS requirements and procedures, consistent with Federal Law - Access to Biological Resources and Benefit Sharing Act (Act 795). 
· A fourth Benefit Sharing Agreement (BSA) was signed in November 2025 with five (5) Iban communities – Rumah Bajau (Julau), Rumah Lembang (Pakan), Rumah Machup (Roban), Krangan Mong (Lubok Antu) and Kampung Rapak Tebus (Pantu) on an indigenous plant, building on BSAs signed previously between the Council and local communities on three (3) herbal/medicinal/food plant species – LitSara® (2019), AdenoSara® (2020) and MadhuSara® (2023). These BSAs cover both monetary and non-monetary benefits, contributing to the livelihood of the communities involved as well as the conservation and sustainable use of biodiversity, through capacity-building activities.
· BioVerde Technologies Sdn Bhd, a subsidiary of the Sarawak Biodiversity Council, was established in 2025 as a business facility to work with SBC and indigenous communities of Sarawak for the commercialisation of products based on Sarawak’s biological resources and associated traditional knowledge. Its core mission is further developing the bioeconomy and positioning Sarawak as a regional hub for biodiversity-based industries.

Sources of information:
· Interview with Sarawak Biodiversity Centre
· SBC website: https://www.sbc.org.my
· BioVerde Technologies website: https://www.bioverde.com.my
· SBC annual report 2023


2.3 	Contribution to conservation and sustainable use

In accordance with Article 9 of the Protocol, Parties “shall encourage users and providers to direct benefits arising from the utilization of genetic resources towards the conservation of biological diversity and the sustainable use of its components”.

The following examines challenges and possible ways to enhance the contribution of benefits towards conservation and sustainable use.

Based on the experience shared in the surveys, some national ABS legal frameworks have established that benefits must contribute to biodiversity conservation and sustainable use.

In some countries an ABS fund where benefits for conservation and/or sustainable use should be channelled has already been established, however the extent to which these mechanisms have been operationalised, and benefits have been channelled towards conservation and sustainable use remains unclear.  Information provided by Parties in their national reports should shed further light on the situation.

Some have suggested the need for clear legal or regulatory requirements to ensure the allocation of a certain percentage of monetary benefits to conservation and sustainable use as well as other mechanisms, including institutional mechanisms (e.g., an ABS committee) and community involvement to ensure that benefits are used for conservation and sustainable use.

[bookmark: _Toc226638895]2.3.1	Challenges

Challenges preventing contribution to conservation and sustainable use from a government perspective have included:
· Incomplete ABS regulations, limited institutional capacity, weak coordination, low stakeholder awareness, lack of monitoring systems and financial constraints 
· In many cases, benefit-sharing is intended to support the livelihood security of communities and to contribute conservation efforts.  However, in practice, benefits may be small, uncertain and unpredictable, often allocated first to meet basic livelihood needs of communities. As a result, they may be insufficient to generate meaningful or sustained incentives for conservation.

Funds established in certain countries have not yet been operationalised due to challenges relating to coordination amongst relevant authorities.

[bookmark: _Toc226638896]2.3.2	Ways to enhance implementation

However, a number of examples were also provided to illustrate how benefit-sharing can support conservation and sustainable use:

Users from the business community have highlighted that benefit-sharing can support conservation and sustainable use when monetary and non-monetary benefits (e.g. financial resources, technology transfer, capacity-building) are targeted towards sustainable management practices, such as sustainable harvesting or cultivation practices, habitat restoration or the preservation of native species, hence contributing to conservation and sustainable use and also resulting in improving livelihood security.

The contribution of benefits to conservation and sustainable use is generally more difficult to establish with respect to non-commercial research.  Non-monetary benefits, such as data sharing, training, joint publications improve scientific knowledge and may contribute to building the capacity of researchers in provider countries, however their impact on conservation and sustainable use may be indirect.  However, benefits from non-commercial research can contribute to conservation and sustainable use when research carried out is designed to support national conservation initiatives of provider countries.  For example, international research partnerships may combine access to GR with training, the development of local infrastructure (e.g., a herbarium) and national conservation priorities.

[bookmark: _Toc226638897]2.4	Implementation of Nagoya Protocol provisions related to indigenous peoples and local communities  

Although many countries with indigenous peoples and local communities (IPLCs) did not respond to the survey and only a limited number of responses were received from IPLCs, the information shared nevertheless provides an indication of progress made, ongoing challenges and possible ways to enhance implementation.

[bookmark: _Toc226638898]2.4.1	Background

Article 8(j) of the CBD provides that each Party to the CBD has the obligation, subject to it national legislation, to “respect, preserve and maintain knowledge, innovations and practices of indigenous peoples and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity…and encourage the equitable sharing of benefits arising from the utilization of such knowledge, innovations and practices.”

The Nagoya Protocol goes a step further in establishing a set of rights for indigenous peoples and local communities (IPLCs) over genetic resources found on their territories and associated traditional knowledge which they hold.  In accordance with domestic law, the Protocol requires Parties to: 
  
· Take measures to ensure the prior informed consent (PIC) or approval and involvement of indigenous and local communities (ILCs) for access to traditional knowledge associated with genetic resources (Article 7), and for access to genetic resources where they have the established right to grant access to those resources (Article 6.2) 
· Set out criteria and/or processes for obtaining PIC or approval and involvement of IPLCs for access to genetic resources (Article 6.3 (f)) 
· Take measures to ensure that benefits arising from the utilization of GR over which they have established rights or ATK which they hold are shared fairly and equitably with the communities concerned, based on MAT. (Art. 5.2, 5.5)
· Take into consideration IPLCs’ customary laws, community protocols and procedures in implementing their obligations (Article 12.1) 
· Support IPLCs in the development of community protocols, of minimum requirements for mutually agreed terms (MAT) and of model contractual clauses for benefit-sharing (Article 12.3) 

The Nagoya Protocol has advanced the participation of IPLCs in the governance of genetic resources and associated traditional knowledge, by recognising their rights over the TK which they hold and GR found on their territories, in accordance with domestic law.  However, progress with the implementation of IPLC related provisions of the Nagoya Protocol is difficult to assess based on the limited information available at the time of writing this study.  The national reports submitted by Parties should provide useful information in this regard.

Since the adoption of the Nagoya Protocol, IPLCs have benefited from increased recognition at international level in various forums as key stewards of biodiversity including through the establishment of a permanent working group under the CBD.  Developments in other international forums and their role in ongoing international policy discussions on a multilateral mechanism for benefit-sharing for the use of DSI on GR may have diverted attention from Nagoya Protocol implementation.

In addition, IPLCs were important beneficiaries of capacity-building programmes such as the ABS Capacity Development Initiative and the UNDP-GEF Global ABS Project which provided support to communities in the development of community protocols. The completion of these projects in recent years and the lack of other initiatives or projects to replace them may have negatively impacted IPLCs by reducing efforts towards the implementation of Nagoya Protocol provisions related to IPLCs.

Issues related to IPLCs may also have delayed ratification of the Nagoya Protocol by certain governments involved in long consultation processes with IPLCs in their country.  

[bookmark: _Toc226638899]2.4.2	Progress with implementation

Information gathered through surveys, interviews and relevant literature indicates that progress with implementation of provisions related to IPLCs has been slow, however the Nagoya Protocol has generally contributed to raising the awareness of IPLCs with respect to the value of their genetic resources and associated traditional knowledge.  

Based on survey responses, while some countries with IPLCs are at preliminary stages of implementation and focussed on raising awareness to the value of GR, ATK and the importance of ABS amongst IPLCs and other relevant stakeholders, others that are more advanced with implementation have involved IPLCs in the development and implementation of national ABS measures.  In a few countries, IPLCs have also been involved in the negotiation and establishment of MAT and in receiving benefits.  

While community protocols have been developed by communities in a number of countries (number of which have been included as reference record in the ABSCH), their official recognition by ABS national authorities varies from one country to the other.  Also, while they may be officially recognised by government, their application may be inconsistent.  In other countries, although no national ABS framework has yet been established, community protocols have been established by different communities which cover access to GR and ATK, however government authorities themselves may not be aware of these, and it may hence be a challenge for users to find information about them.

From a user perspective, the availability of ABS procedures detailing steps to follow, minimum requirements for MAT were considered useful elements in the process of accessing ATK or GR on IPLC territory.  

A number of representatives from the scientific community indicated the useful involvement of competent national authorities in representing the interests of IPLCs and acting as intermediaries as a way to facilitate the coordination of multiple stakeholders and clarify expectations during negotiations. On the contrary, some representatives of the business community rather pointed to their strong preference for direct engagement of IPLCs during negotiations without the involvement of national authorities as long as national ABS requirements provided clear rules and procedures to follow.  The role of governments and IPLCs in the negotiation of MAT, may vary from one country to the other in light of national circumstances.   
 
In the opinion of IPLCs who responded to the survey, ABS provisions of the Nagoya Protocol related to IPLCs have generally not been adequately implemented at national level.  Progress with the development of community protocols and other tools also seems uneven.   

[bookmark: _Toc226638900]2.4.3.	Challenges

The top three challenges identified by governments related to the involvement of IPLCs in ABS implementation are the following:
· Lack of awareness by IPLCs of the concept of ABS and how it is relevant to them
· Linking TK with the holders of such knowledge
· Identifying different groups of IPLCs

These are followed by:
· Recognising the rights of IPLCs over GR found on their territories and/or ATK which they hold
· Lack of legal capacity

Lack of awareness:  The lack of awareness and understanding by IPLCs of the ABS concept and its relevance to their rights and their livelihood reduces their active participation in ABS policy development and implementation and requires further awareness-raising.  A related issue is the lack of knowledge of the value of genetic resources found on their territories and of ATK which they hold as already highlighted above in the section on national ABS requirements.  This may however vary depending on the country and region.  For example, indigenous peoples in Andean countries generally have a high level of awareness of the value of the TK they hold and of GR found on their territories.

Linking TK with holders of such knowledge:  Linking TK with the holders of such knowledge may be complex as knowledge is often collective, transmitted orally and embedded in cultural practice.  As a result, ownership may be difficult to attribute and become a challenge in the negotiation of benefit-sharing.

Identifying IPLC representatives:  Identifying legitimate representatives (IPLC leaders) and right holders over GR found on their territories or ATK is a challenge in many countries because communities are diverse and organised differently.   Also, various communities may be holders of the same knowledge, hence the identification of legitimate representatives can be a source of conflict between communities.

Recognition of IPLC rights:  Land rights at the country level may be complex and unclear which in turn creates challenges in determining ownership rights over genetic resources.

Lack of capacity:  Communities generally have limited legal and technical capacity which affects their ability to defend their interests and enforce their rights in the absence of external support, in particular in the establishment of MAT. 

Other challenges include the following:
· Language barriers and cultural differences between communities, authorities and users may be a challenge to communication between communities, authorities and users. 
· Limited financial resources and technical expertise may restrict consultations with IPLCs as well as awareness-raising and capacity-building efforts to facilitate their involvement. 
· Consultation with diverse communities can take considerable time and resources and has delayed the adoption of laws and the negotiation of ABS agreements in certain countries. 
· In countries where national ABS measures are still under development and not yet fully operational, the absence of clear requirements and procedures may also create uncertainty with respect to roles, responsibilities and participatory mechanisms for IPLCs. 

Many users are said to avoid access to traditional knowledge due to potential challenges. In survey responses, the following challenges were pointed out by the business community: 
· Absence of mutual trust:  Building trust and engagement takes time due to the history of exploitation of IPLCs. Communities fear sharing their TK and access to their GR for research and development purposes without receiving the appropriate benefit-sharing in return 
· A limited understanding of commercial operations - including how markets and value chains functions – combined with information asymmetries and unrealistic expectations regarding potential benefits, can create misunderstandings, and hinder the development of mutually agreed terms. 
· In some countries, the excessive intermediation by government bodies in the negotiation process may be counterproductive. In other countries, however, competent national authorities have played a useful role as intermediaries. 
· the lack of clarity on ABS procedures as they relate to ATK or to access to GR found on IPLC territories, 
· the absence or lack of clear recognition of customary laws by national authorities
· Potential misunderstandings due communication challenges with IPLCs due to language and/or cultural issues. 

From an IPLC perspective, challenges related to ABS implementation include:
· Lack of political will by national authorities to address issues related to access to ATK and GR found on IPLC territories as they often relate to broader unresolved issues related to land rights
· Limited technical and financial capacity of governments to fully engage and carry out consultations with IPLC representatives to tackle ABS issues related to IPLCs 
· Limited recognition of customary governance systems by national governments
· Customary laws may only exist orally and may not be easily understandable to actors outside the community 
· Limited capacity of IPLCs to engage in ABS implementation, in particular the establishment of MAT and benefit-sharing in the absence of legal and technical support
· Lack of capacity and financial support has also limited the development, dissemination and use of community protocols at a larger scale.
· Difficulty to harmonize customary laws and traditional practices with national legal frameworks

[bookmark: _Toc226638901]2.4.4	Ways to enhance implementation 

The development of community protocols as well awareness-raising and capacity-building activities continue to have a key role to play in supporting the involvement of IPLCs in ABS implementation. 

Community protocols are recognised by IPLCs, governments and users as a useful tool to support ABS implementation for several reasons:
· They can assist in providing clear guidance on ABS procedures to follow, provide templates for ABS agreements, share benefit-sharing expectations, identify legitimate IPLC representatives to engage with, and point to relevant cultural considerations. 
· They can also help to build dialogue and partnerships between users and communities by providing clarity with respect to rights, responsibilities and timelines to promote fairness and predictability and meet the needs of all interested parties.
· Community protocols generally formalise the community’s internal decision-making processes, customary laws and terms for accessing their GR and ATK.  They have empowered communities to assert their rights and streamline PIC, which has also simplified the process for users.
· They can also help to avoid conflicts within and between communities by defining rules for access to genetic resources and associated traditional knowledge and benefit-sharing through a community dialogue, 
· The official recognition of community protocols by national authorities can further support ABS implementation and contribute to transparency and legal certainty

Awareness-raising and capacity-building activities:
· Awareness-raising and capacity-building activities have contributed to the involvement of IPLCs in the development and implementation of ABS, including by enhancing community understanding of their rights, empowering communities to actively participate in ABS negotiations and building trust between government authorities, local authorities and other stakeholders 
· The financial and technical support provided through capacity-building projects have played a key role in supporting the development of community protocols for IPLCs.

In addition, as indicated by a government in survey responses, the establishment of a national ABS committee including government ministries, IPLCs, as well as representatives of the scientific and business communities has been described as one of the most significant approaches to the involvement of IPLCs.  The formal inclusion of IPLC representatives as part of such a committee can ensure that community perspectives are directly taken into account in national decision-making on ABS.  The inclusive nature of the committee can also strengthen trust between communities and national authorities. 

From the perspective of some users, CNAs can play a useful role in identifying which IPLCs should be involved in specific research projects and facilitate communication between users and IPLC representatives. Some countries have played a useful role in acting as intermediaries between users and community representatives. 

A number of suggestions were also made to increase the recognition of the value of GR and ATK held by IPLCs when they are used as part of a value chain:
· The value of ATK should be reflected in the premium pricing of products on the market which valorise associated traditional knowledge 
· Market access should be facilitated for TK holder community products 
· Further efforts could be made to integrate TK holders in the value chain 

As suggested by IPLC representatives, ways to enhance ABS implementation and benefit-sharing with communities also include:
· Facilitating the inclusive participation of IPLCs in decision-making related to ABS
· The establishment of community-controlled funds
· Sharing success stories illustrating positive case studies of ABS implementation to emulate others.

[bookmark: _Toc226638902]2.5	The ABS Clearing-House

The ABS Clearing-House (ABSCH) plays a key role in the implementation of the Nagoya Protocol.  It was established by article 14 of the Nagoya Protocol as a means for sharing of information related to access and benefit-sharing, in particular information made available by each Party relevant to the implementation of the Protocol.

The Protocol sets out that each Party has the obligation to make certain information available to the ABSCH, including the following:
· Legislative, administrative and policy measures on ABS
· Information on the national focal point and competent national authority(ies)
· Permit or their equivalent issued at the time of access as evidence of the decision to grant PIC and establish MAT 

It is also the responsibility of Parties to the Nagoya Protocol to ensure that information made available under their country profiles is up to date and complete.

[bookmark: _Toc226638903]2.5.1	Challenges

Based on survey results, the reasons put forward by countries that have not published mandatory information are the following: 
· Lack of human resources
· Lack of technical capacity 
· Lack of understanding of steps to follow
· Turnover of trained staff
· Lack of financial resources
· Issues related to the designation of publishing authorities 
· Not a priority

The main challenges encountered by users when using the ABS Clearing-House relate to the following:

· Mandatory information is incomplete and/or outdated:  Information made available under country profiles is not always up to date or may be incomplete and needs to be verified.  For example, some legal texts are published on the ABS Clearing-House several months or years after their adoption. Contact details for ABSNFPs/CNAs are not always up to date.

As a result, information on the ABS Clearing-House is not reliable which creates uncertainty for users and risks of non-compliance. It is necessary to check information available by consulting local website and contacting ABS NFPs. 

· Language barrier:  Numerous documents are only available in the language of the country without official translation into English.

· Lack of guidance:   The ABSCH provides only limited information regarding the content of national ABS requirements and procedures. Although a number of countries have now started to make information available regarding ABS procedures, limited information is made available regarding national ABS requirements such as whether access to GRs is regulated or not, the scope of ABS measures, whether there are exemptions for non-commercial research or for specific uses which would be valuable to guide potential users of genetic resources.  

[bookmark: _Toc226638904]2.5.2	Ways to enhance implementation

A number of incentives were suggested by governments to encourage countries to make information available on the ABS Clearing-House:

· Regular reminders and follow-up by Secretariat
· Regular reminders and follow-up with Parties of their obligation to disclose information.
· Peer Learning and Networking
· Sharing of experiences and good practices.  This could include facilitating regional workshops, mentoring, and exchange programs where countries learn from peers that actively use ABSCH 
· Technical assistance, dedicated training for national ABSCH publishing authorities and help desk support 
· Funding
· Dedicated funding for ABSCH-related activities, such as maintaining national databases or reporting systems, to support countries to make information available.
· Rewards
· Linking ABSCH updates to eligibility for certain funding, access to technical resources, knowledge-sharing networks, and funding opportunities 
· Offering countries that maintain their country profile up to date the opportunity to participate in capacity-building activities, research partnerships and South-South cooperation networks 
· Recognition and visibility
· Highlighting countries that actively contribute to ABSCH through global platforms, awards, or case studies to motivate participation and demonstrate leadership in ABS implementation.
· Recognition of countries that consistently publish ABSCH information, such as a mechanism that formally recognizes and publicizes countries that are fully transparent on the ABSCH.
· Communication on benefits of transparency
· Sharing case studies and best practices to highlight the benefits of make all relevant information available in a transparent and user-friendly manner.
· Highlighting credibility and attractiveness of countries to international partners and investors.
· Demonstrating that ABSCH publication strengthens transparency and trust in national ABS frameworks and facilitates benefit-sharing opportunities.
· Demonstration of compliance
· Using published data as evidence of compliance in international negotiations.
· Consequences for lack of action 
· if information is not made available on the ABSCH, it is very challenging for potential users to know whether there are ABS requirements to comply with. If no information is made available, by default the assumption could be that there are no legal requirements in place. 

Suggestions by users to improve clarity and practical usability of the ABS Clearing-House include the following:

· Parties should be reminded of their obligation to make mandatory information available on the ABSCH and mechanisms should be established for regular updates, reminders, or technical support to help keep information up to date (e.g., automated reminders).
· Users should not be required to comply with national ABS legal requirements if they are not made available on the ABSCH. 
· Legislative or procedural updates should be flagged when they occur. 
· All ABS measures should be available in English.
· Parties should be strongly encouraged to make available: 
· Step by step guides or flowcharts on ABS procedures 
· Standardised templates and/or model forms 
· Search and navigation could be improved. Filters would help users find relevant guidance more quickly. 
· Better connectivity with institutional and national helpdesks could strengthen support. 
· A simple summary of the essentials in each country profile could include information, such as:
· Does your country regulate access (yes/no)
· National ABS requirements and procedures been established? (yes/yes to some extent/not yet) 
· Access requirements are under development (yes/no)
· Who should I contact? 
· What steps do I need to follow?
· Are online forms available to fill out? 
· What is the expected timeline? 
· A more user-friendly “Elements of the measures” section could include:
· A clear note on whether simplified measures for non-commercial research exist and what they are 
· Information on what is out of the scope and exceptions

These improvements would create greater transparency, reduce uncertainty and strengthen compliance with national ABS requirements.

[bookmark: _Toc226638905]2.6	Means of implementation:  Capacity-building and financial resources

[bookmark: _Toc226638906]2.6.1	Background

In accordance with Article 22 of the Nagoya Protocol, a first strategic framework for capacity-building and development to support the effective implementation of the Nagoya Protocol was adopted at COP-MOP1.  It identified the following key areas for capacity-building to support the implementation of the Nagoya Protocol:
· Capacity to implement, and to comply with the obligations of the Protocol
· Capacity to develop, implement and enforce domestic ABS measures
· Capacity to negotiate mutually agreed terms
· Capacity of IPLCs and relevant stakeholders, including the business sector and the research community, in relation to the implementation of the Protocol
· Capacity of countries to develop endogenous research capacities to add value to their own genetic resources

Taking into account developments under the Kunming-Montreal Global Biodiversity Framework, a new capacity-building and development action plan was adopted by COP-MOP 5 to further support the implementation of the Protocol in line with the key areas mentioned above and also fostering whole-of-government and whole-of-society approaches for the implementation of the Nagoya Protocol.

Over the years, since the adoption of the Nagoya Protocol in 2010, considerable technical and financial support has been provided to Parties to support ratification and the implementation of the Nagoya Protocol.

As illustrated in a document made available by SCBD for COP-MOP4 (UNEP/CBD/NP/MOP/4/5), a large number of countries have benefited from capacity-building to support the implementation of the Nagoya Protocol through global, regional and national projects.  Based on information from June 2021, out of a total of 103 capacity-development initiatives, 3 global projects covered a selection of countries from different regions; Africa benefited from 37 national and 8 regional or subregional projects; Asia and the Pacific had 27 national and 6 subregional projects; and, Latin America and the Caribbean had 17 national projects and 4 at the regional or subregional level.  

While ABS capacity-building projects have involved a number of organisations, UNDP and UNEP have supported the greatest number of projects as GEF implementing agencies.  A number of regional organisations also collaborated with UNEP as executing agencies, including IUCN for Latin America and the Caribbean and Asia-Pacific, the Secretariat of the Pacific Regional Environment Programme (SPREP) and the ASEAN Centre for Biodiversity (ACB).   

According to document   UNEP/CBD/NP/MOP/4/5 prepared for COP-MOP 4 in 2022, out of a total of over 103 capacity-building initiatives, 50 were funded by the GEF.  The CBD Secretariat estimated[footnoteRef:30] that the GEF had invested approximately US$ 100 million in core funding on ABS capacity-building initiatives and leveraged more than $300 million in co-financing in over 100 countries.     [30:  Based on information made available in GEF reports to the COP (from COP 10 in 2010 until COP 15 in 2022).] 


In addition, the ABS Capacity Development Initiative (ABS Initiative), a multi donor initiative, which received financial support from different governments[footnoteRef:31] during its different phases, has also been a key player in ABS capacity-building over the years.  It supported ABS capacity-development in Africa from 2007 and also in ACP countries from 2011.  A number of GIZ projects with an ABS component were also supported by the ABS Initiative.  More recently, the ABS Initiative was also involved in the BioInnovation Africa project (2018 to 2025) and ABIOSA (ABS Compliant Biotrade in Southern Africa) project supported by the Swiss State Secretariat for Economic Affairs (SECO) which is ongoing and contains an ABS component although its focus is to strengthen biotrade.  Since 2019, in response to developments on DSI, the ABS Initiative has increasingly focussed its attention on awareness-raising activities related to DSI and has completed the last phase of its work programme on supporting the implementation of the Protocol at the end of 2025. [31:  Denmark, Germany, the Netherlands, France, the European Union, Norway, the United Kingdom. ] 





[bookmark: _Toc226638907]2.6.2	Progress with implementation 

Considerable progress with the implementation of the Nagoya Protocol has been made thanks to the technical and financial support provided through capacity-building initiatives.  In line with the capacity-building areas identified above, initiatives have generally supported one or more of the following elements:
· Ratification of the Protocol 
· The development or revision of national ABS legal frameworks
· The development of ABS procedures, including the issuance of permits
· Setting up of institutional structures, such as the designation of national focal points, competent national authorities and checkpoints
· The establishment of ABS agreements between provider and users of GR and ATK
· Support to IPLCs in the development of community protocols and procedures
· Raising awareness to ABS within government ministries and amongst IPLCs, the scientific and business communities
· Supporting governments in making relevant information available on the ABS Clearing-House, such as national focal points, competent authorities, national ABS measures, permits

In light of progress with implementation in beneficiary countries, the focus of activities has also evolved over time.  While initially focussing on providing support to ratification and the development of national ABS frameworks, projects later also included support to the development of partnerships between users and providers and the establishment of mutually agreed terms.  Over the years, a number of countries have also developed their research capacity on GR and are now looking for opportunities to move from research to commercialisation and to build ABS partnerships by attracting foreign users.

[bookmark: _Toc226638908]2.6.3	Capacity-building needs 

Despite progress with the implementation of the Nagoya Protocol in many countries, given the breadth of areas to cover and the number of actors involved in its implementation, there is a continued need for capacity-building and financial support.  Given countries are at different levels of implementation, capacity-building needs also vary from one country to the other.

Based on the government survey results, capacity-building areas that require further support for the implementation of the Nagoya Protocol, include the following:
· Disbursement and monitoring mechanism for benefit-sharing
· Understanding of value chains and market structures of relevance to ABS
· Legal capacity for the negotiation of ABS agreements
· Support to IPLCs and/or relevant stakeholders, including the business and scientific communities
· Development of national legal and institutional frameworks
· Establishment of ABS agreements/partnerships between users and providers


Monitoring mechanism for benefit-sharing
In light of Goal C and Target 13 of the KMGBF, support for the development and maintenance of monitoring mechanisms and data management systems is needed to assist in collecting and managing information on benefits received.  These can be supported by electronic permitting systems, national repositories as well as ABS funds for the collection of monetary benefits.  These monitoring systems would also contribute to monitor compliance with mutually agreed terms and benefit-sharing obligations.




Understanding of value chains and market structures of relevance to ABS
As pointed out earlier, a rare set of skills is required from national ABS authorities including knowledge of business practices and expertise in the economic valuation of genetic resources to best assess the value of genetic resource and achieve fair outcomes in the negotiation of ABS agreements.  

As countries progress with ABS implementation, the importance of building knowledge related to value chains, market structures and business models of different sectors using GR, is also becoming critical to attracting users and supporting ABS partnerships.

Technical and legal capacity for the negotiation of ABS agreements 
National authorities and/or providers of genetic resources, such as IPLCs, often do not have the legal capacity required for the negotiation of ABS agreements.

Support to IPLCs and/or relevant stakeholders, including the business and scientific communities
Awareness-raising of IPLCs and stakeholders from the research and scientific communities continues to be a priority and requires sustained efforts and investment over time so that they can actively take part in implementation. 

With respect to IPLC governance and documentation, financial and technical resources may still be needed in many countries to formalise community protocols, document TK and acquire legal/technical advice to fully engage in the negotiation of ABS agreements.

Development of national legal and institutional frameworks
For countries that have not yet operationalised their national ABS framework, support may be needed to finalise and implement ABS regulations and operational procedures and build the capacity of national authorities for permit issuance, the negotiation of MAT and the involvement of IPLCs.  Support may also be needed to address limited institutional capacity and coordination amongst relevant national authorities (e.g., different ministries of relevance to ABS).

Developing and maintaining databases and inventories of genetic resources and associated traditional knowledge 
The development and maintenance of databases and inventories of genetic resources and associated traditional knowledge, by enabling countries to document GR and ATK in a systematic manner, contribute to valorising their GR and ATK and can help to attract foreign users. Many countries still lack the capacity to develop, manage and maintain such databases.

In addition, the integration of an ABS component into broader biodiversity projects can assist in further mainstreaming ABS.

[bookmark: _Toc226638909]2.6.4	Type of capacity-building activities required

Responses to the government survey indicated that capacity-building activities which should continue as a priority include:
· Exchange of experiences with ABS implementation amongst countries, IPLCs and stakeholders
· Capacity-building through South-South cooperation
· Support to the establishment of partnerships between users and providers
· Peer to peer exchanges on specific topics amongst relevant stakeholders (e.g., on DSI)
· Development of technical guidance or materials

In further comments, an overwhelming demand for exchange of experience between countries was expressed which could take various forms and would aim to share experiences with ABS implementation between countries or regions.  Although as pointed out earlier, countries have adopted a diversity of national approaches to ABS implementation, lessons learned and good practices developed can be very helpful in further guiding implementation.

As countries advance in implementation, the establishment of business facilities in provider countries or intermediaries, such as match-making platforms at national or regional level, has been suggested as a way to promote partnerships between users and providers and could be further explored.

The importance of further documenting and illustrating practical cases of ABS implementation was also pointed out as a way to share experiences and manage expectations.

[bookmark: _Toc226638910]2.6.5	Challenges and opportunities for further capacity-building and financial support

Most capacity-building activities depend on external funding such as GEF funded projects.  While they provide valuable support, their temporary nature is a challenge for countries in sustaining skills, institutional learning and structures established. 

One of the challenges related to providing technical support to the Nagoya Protocol implementation is the long process and timeline for ABS implementation.  For this reason, capacity-building projects cannot be stand-alone and must involve follow-up projects considering the need for sustained capacity-building in the long term to get to the stage where benefits can be shared. 

In survey responses, governments identified the following challenges in securing financial resources for ABS implementation:
· Competing with other biodiversity and development priorities
· Low prioritization of ABS within national and international financing agendas 
· Increasingly lack of financial support for nature and biodiversity priorities 
· Technical complexity of ABS subject matter
· Lack of awareness of ABS and the potential value of GR and ATK among political and financial decision-makers 
· Weak institutional capacity in fundraising, project management and resource mobilisation limit capacity to secure donor support and mobilize external funding. 
· Complex proposal and reporting requirements combined with insufficient national expertise to develop solid project proposals 
· Weak financial planning and coordination mechanisms make it difficult to integrate ABS into national budgets or biodiversity finance plans and results in fragmented funding and limited transparency on how resources are used.
· Need for continuous rather than one time training to keep up with developments
· High dependence on external funding through international donors, development partners and NGOs which may be project specific or time limited and create uncertainty and inconsistency in long term financing. 

Global or regional projects may be the most adapted to respond to the need for further standardisation of approaches and the exchanges of experiences and lessons learned at this stage in the implementation of the Nagoya Protocol.  

As described above, a large majority of capacity-building projects have now been completed, and a low number of projects were approved in support of the implementation of the Nagoya Protocol under the eight-replenishment period of the GEF Trust Fund (GEF 8) (2022-2026).  The Global Biodiversity Framework Fund and GEF 9 which will cover the period from July 2026 to June 2030 will have a key role to play in ensuring further support to Nagoya Protocol implementation.  Governments, with the support of implementing agencies, will need to make the most of funding opportunities made available to them.


3. [bookmark: _Toc226638911]Root causes of the challenges to effective implementation

In light of the challenges identified under section 2, the following examines the possible reasons and underlying root causes which cut across many of the challenges encountered and may provide a deeper understanding of their origin/source.  Many of these are interrelated.

[bookmark: _Toc226638912]3.1	Broader contextual issues   

Sovereign rights of States over their natural resources: The recognition of the sovereign rights of States over their natural resources and the principles of access and benefit-sharing established in Article 15 of the CBD are an important paradigm shift and involve a major change in mindsets and practices in the way genetic resources and associated traditional knowledge are governed and the way research or commercial utilization of these resources is undertaken.  This paradigm shift can only happen over time.

Different world views: ABS attempts to reconcile different worldviews, cultures and mindsets as it brings together governments, IPLCs and stakeholders from the business and scientific communities within countries and across countries. 

Historical inequities: Challenges with ABS implementation may also be the result of broader unresolved issues linked to historical inequities.  For example, IPLCs may be cautious in engaging with ABS processes due to past experiences of resource exploitation or limited recognition of TK. 

While in some countries ABS is a political priority (e.g., South Africa) and is being used as a vehicle to address historical inequities, and to achieve social justice, in other countries issues related to the recognition of the rights of IPLCs may have delayed ratification.  

Lack of mutual trust: The Nagoya Protocol was intended to build mutual trust through greater legal certainty and transparency for both providers and users of genetic resources by establishing more predictable conditions for access to genetic resources and helping to ensure benefit-sharing when genetic resources leave the Contracting Party providing the genetic resources.[footnoteRef:32] [32:  See factsheet on the Nagoya Protocol on Access and Benefit-sharing, CBD Secretariat, available at: https://www.cbd.int/abs/factsheet
] 


However, historical inequities continue to contribute to mistrust between users from the North and providers traditionally from the Global South.  As a consequence, many provider countries continue to adopt restrictive ABS measures as they fear the misappropriation and misuse of genetic resources once they leave the provider country, despite the monitoring system established under the Nagoya Protocol.

Political will: Political will is essential to progress with ABS implementation.  Given competing demands for financial, technical and human resources at national level, the absence of political will, can impede progress with implementation.  There may also be a disconnect between international political aspirations and the realities of national implementation.

Inherent complexity of the topic: ABS is at the intersection of biodiversity conservation, research, commercial use and involves legal, scientific, business and ethical considerations. Different expectations from stakeholders combined with the multiple dimensions of ABS contribute to the inherent complexity of the topic and challenges with implementation.   

ABS a stand-alone issue: In general, ABS has not been sufficiently integrated/mainstreamed into broader policy issues (e.g., development, R&I, bioeconomy, trade) and continues to be considered as a technical issue under the main responsibility of environment ministries.  ABS has not been sufficiently recognised as a vehicle for the achievement of broader policy goals.

This may be due to the focus given to the development of national legal and institutional frameworks at the outset of implementation efforts without first giving sufficient consideration to broader economic and development objectives, such as the development of national research capacities and the opportunity to take advantage of the use of GR and ATK for the development of a bioeconomy by attracting foreign users.

Limited recognition of the value of genetic resources and associated traditional knowledge:  Limited recognition of the value of GR and ATK at country level, also by decision-makers, continues to be a reality in many countries and may affect political will and the attribution of financial resources.  Continued awareness-raising and capacity-building efforts over time are needed to reach all relevant stakeholders involved in the implementation of the Protocol.

Evolution of biotechnology:  Technological and scientific advances over the past 30 years since the adoption of the CBD have had a huge impact on the way research and development on GR is carried out.  In light of these continued developments and the increasing use of DSI in R&D activities, some have questioned the ongoing relevance of the Nagoya Protocol and the ongoing need for physical access to genetic resources.  Some have even suggested that the MLM should be expanded to all genetic resources given challenges related to the implementation of the bilateral approach under the Protocol.  

Uncertainties related to the future of the Nagoya Protocol may be discouraging countries in taking further steps towards its ratification or implementation while others have expanded the scope of their national ABS measures to explicitly cover DSI.  As the focus of international policy discussions related to ABS under the CBD has moved to a multilateral mechanism on DSI and the Cali Fund, there may be less appetite by some to devote efforts towards the Nagoya Protocol implementation.

Other issues:  Other international developments may also influence the implementation of the Nagoya Protocol (e.g. public health issues, AI, intellectual property rights) and could be the subject of a separate analysis.  

[bookmark: _Toc226638913]3.2	Issues related to the Nagoya Protocol

142 Parties have ratified the Protocol however important actors involved in the utilization of genetic resources and ATK are not a Party to the Protocol, in particular the USA which is not a Party to the CBD as well as some Parties to the CBD (e.g., Australia, Canada, Colombia, New Zealand) some of which have national ABS frameworks in place but are not required to implement the obligations in the Nagoya Protocol.

The context in which the Nagoya Protocol was adopted, as a compromise package in the final hours of COP 10, on a take it or leave it basis, did not provide the time to tie any loose ends or to revise language and legal consistency[footnoteRef:33].  As a consequence of this, some components of the Protocol could have benefited from further elaboration or clarification (e.g., use of terms, MAT, temporal scope, mechanisms to monitor benefit-sharing).   [33:  Morgera, E., M. Buck, M. and Tsioumani, E. 2012. The 2010 Nagoya Protocol on Access and Benefit-sharing in Perspective – Implications for International Law and Implementation Challenges. Leiden. Boston. Martinus Nijhoff Publishers. p.9.
] 


In addition, while the creative ambiguity of some of its provisions provided the flexibility required for the Protocol to be adopted, it has also led to considerable challenges in implementation.  This is the case in particular with the definition of the “utilization of genetic resources” which has led to different interpretations and a diversity of national approaches to implementation.

[bookmark: _Toc226638914]3.3	National implementation 

Many Parties to the Nagoya Protocol have not implemented their obligations under the Protocol which affects the effectiveness of the Protocol:
· Many Parties have not respected their obligations to make information available on the ABSCH (e.g., competent authorities, national ABS measures) although this is mandatory and essential to the proper functioning of the Protocol
· Requirements for legal certainty and clarity have not been met by many countries
· Nagoya Protocol provisions on monitoring have not been implemented by many Parties which does not enable the monitoring system envisaged by the Protocol to achieve its objectives and meet expectations. 

In addition, many Parties have prioritized access regulation over enabling benefit‑sharing, leading to complex procedures that discourage access and limit the negotiation of ABS agreements.

A number of Parties to the Nagoya Protocol have also developed national ABS measures that go beyond the scope of the Nagoya Protocol.  Although this is the prerogative of Parties based on the sovereign rights of States over their natural resources, this broader scope of implementation at national level has been an obstacle to harmonised and effective implementation of the Protocol.

The sovereign rights of States over their natural resources, mistrust between providers and users and the ambiguity of certain provisions of the Protocol have led countries to develop a diversity of national approaches to ABS implementation to meet their national interest in light of national circumstances.

The diversity of these national approaches compounded by the lack of clarity with respect to requirements and procedures have affected the effectiveness of the Nagoya Protocol.

The absence of basic enabling or framework conditions (e.g., equipment, electricity, IT infrastructure) in many developing countries also remains a significant obstacle to implementation and has slowed progress in fully operationalizing national ABS systems. These foundational elements need to be in place before substantive work on implementation can be effective.

Another root cause of challenges to implementation for governments has been the considerable investments in resources required to set up ABS legal and institutional frameworks that will only generate benefits over time, given the long timespan between initial access, utilization and benefit-sharing.  Little consideration is given to the contribution of national ABS frameworks to the enhanced governance of genetic resources, including through the empowerment of providers such as IPLCs.  

The complexity of the topic requires a diversity of skills (e.g., research, legal, business) for its adequate implementation by national authorities which are not specific to environment ministries and difficult to find in one individual. 

Also limited institutional capacity can be explained by the broad range of responsibilities often assigned to government officials working on ABS-related issues.  These officials often manage multiple agendas simultaneously (e.g., biodiversity conservation, international negotiations) which reduces the time and resources available to focus on ABS related issues at the national level.

ABS implementation involves a large number of actors, including government officials, IPLCs and stakeholders from the business and scientific communities, including academia. Sustained awareness-raising and communication efforts are needed over time to continue to build understanding and awareness of the concept of ABS and the value of GR and ATK. 

4. [bookmark: _Toc226638915]Conclusions and recommendations on the way forward to enhance implementation

[bookmark: _Toc226638916]4.1	Conclusions

142 Parties to the CBD have ratified the NP.  According to the ABSCH, at least 79 Parties have adopted national ABS measures.  National reports should provide a comprehensive overview of progress with implementation. 

ABS implementation involves an important change of paradigm, and its success can only be measured over time.  The process from access to genetic resources, to R&D to benefit-sharing may take years and even decades.  ABS implementation also involves a large number of actors at national level including different levels of government authorities from different sectors, IPLCs and stakeholders from both the business and scientific communities. 

Since the adoption of the Nagoya Protocol, thanks to capacity-building efforts and financial support, considerable progress has been made with implementation as illustrated by successful developments in a number of countries.  Although the extent of benefits shared is still difficult to measure, the monitoring framework adopted at COP 16 will enable a better assessment of both monetary and non-monetary benefits shared.  In addition, steps taken by governments to implement the Nagoya Protocol have led to growing awareness of the value of GR and ATK and increased capacity to govern genetic resources and ATK at national, sub-national and community levels in many countries.  This important impact of ABS is often overlooked.  Given the number of actors involved in ABS implementation, only steadfast continued efforts over time can ensure that the general recognition of ABS principles and the value of GR and ATK can trickle down and be recognised by the various actors that have a role in supporting ABS implementation.  Fundamental changes in mindsets and practices by both providers and users can only happen incrementally over time.

As illustrated in this scoping study, a number of challenges have been encountered in relation to the implementation of the Protocol.

Key challenges for users relate to compliance with the large diversity of national approaches to ABS implementation, the lack of clarity regarding the scope of application of national ABS requirements and procedures to follow to obtain PIC and establish MAT.  

From a government perspective, a key challenge remains the ongoing need for financial and technical resources to meet obligations under the Nagoya Protocol, competing priorities, lack of political will and the need for continued awareness-raising and capacity-building of the various actors involved in ABS implementation, including national government authorities, IPLCs and relevant stakeholders from the business and scientific community.

With respect to IPLCs, weak enabling conditions, limited capacity‑building support, and the absence of coordinated regional or global initiatives continue to constrain effective implementation of the Nagoya Protocol. IPLCs often face information and capacity gaps that hinder their participation in ABS partnerships and limit the translation of benefits into conservation and livelihood outcomes.

Possible reasons and underlying root causes of these challenges are multiple, yet revolve mainly around continued mistrust, lack of political will, lack of integration of ABS into wider policy issues, broader unresolved issues which impact Nagoya Protocol implementation, competing priorities at national and international levels, and emerging issues, such as DSI, that may have diverted political attention away from Nagoya Protocol implementation.

A number of ways to enhance implementation were identified throughout the study.  On this basis, the following provides recommendations with respect to possible solutions and approaches for consideration in further supporting implementation.  

The assessment and review of the effectiveness of the Protocol is an opportunity for Parties to have an open exchange on progress with implementation, success stories, ongoing challenges and to identify the most appropriate vehicles for further progress.  The following offers some avenues for consideration.

[bookmark: _Toc226638917]4.2	Recommendations of ways to enhance implementation 

Change the narrative and mainstream ABS

The topic of ABS is still often considered as a stand-alone issue and the broader concept of ABS and its potential contribution to sustainable development is not well understood by many, including at country level by national decision-makers and also by users who consider ABS as a regulatory burden.  

There is a need to change the narrative of ABS so that it is no longer perceived as a regulatory burden but rather as a strategic mechanism to valorise biodiversity, to support its conservation and sustainable use, and generate opportunities for trade, investment and sustainable development through fair and equitable partnerships between users and providers. 

Efforts are needed to further integrate and mainstream ABS as part of broader policy goals (e.g., the bioeconomy, R&I, sustainable development) at national level but also as part of sustainability strategies by users (e.g., companies that commercialise products based on GR).  The recognition of the value of GR and ATK through a national policy or strategy or its inclusion as part of broader policies, as demonstrated in a number of countries can provide impetus to ABS implementation but requires political will.  

Solutions/approaches:
· Showcase success stories of countries that have mainstreamed ABS into broader policy goals
· GEF to include ABS as part of broader biodiversity projects both at national and regional levels
· ABS communication campaign targeted towards users of GR
· Award could be established to invite governments and/or communities and/or stakeholders to present their achievements/success stories (e.g., Equator Initiative for ABS)
· Showcase efforts that promote the development of research capacity through research collaborations and business approaches that foster equitable ABS partnerships, by encouraging investment in biodiversity-based value chains, and demonstrating the economic potential of fair and transparent benefit-sharing

Exchange of experiences and lessons learned

More than fifteen years following adoption of the Nagoya Protocol, considerable progress has been made with its implementation and still a lot is to be done for a functional and fully operational international ABS system. There is a need to continue to build mutual trust and to improve cooperation between providers and users to address challenges and build a common understanding that will contribute to enhanced implementation.  

As countries progress with implementation, there is a growing demand by governments and stakeholders for opportunities to learn from each other and to exchange experiences and lessons learned on a variety of issues related to ABS implementation. These may include lessons learned in the establishment and maintenance of ABS funds, the involvement of IPLCs in national ABS implementation, the establishment of benefit-sharing parameters (e.g., rates), and many more.  

As highlighted throughout surveys and interviews, there is a need for exchange of information 
at different levels and on different topics:
· Exchange of experiences between CNAs from provider and user countries.
· Exchange of experiences between users and providers
· Exchanges of experiences on specific topics (e.g., GR accessed as commodities)

Different avenues could be explored to support this exchange of experiences at different levels and between different actors:   

· Events:   At international level, countries could be invited to present progress with Nagoya Protocol implementation and showcase success stories at relevant meetings. For example, a one-day event could be organised at COP-MOPs and other relevant meetings inviting countries and/or stakeholders to present progress with implementation and showcase their success stories (e.g., industry-wide ABS agreements in South Africa, ABS agreements involving IPLCs).  At regional level, regional bodies could be encouraged to organise similar events to exchange experiences. 

· Prize/awards:  As suggested above, prizes or awards could be awarded to countries that have made most progress with ABS implementation.  

· An online information exchange platform/community of practice: An online community of practice could be (re)established.  Under the UNDP/GEF global project, a global community of practice had been established including representatives of governments, IPLCs and the scientific and business communities. A similar approach could be re-ignited to share knowledge, information, experiences and best practices.

· Informal exchanges between users and providers:  Encourage existing initiatives (e.g. TEGA project[footnoteRef:34], Rethinking Biodiversity-Based Economies for Conservation and Equity[footnoteRef:35]) as well as other relevant initiatives/bodies to provide space for exchanges between users and providers and other relevant stakeholders. [34:  For further information on the TEGA project see: https://www.tega-project.com/ ]  [35:  For further information see: https://rethinking-biodiversity.org 
] 


· The strengthening of IPLC capacity could be supported through relevant mechanisms to provide practical support, reduce information asymmetries, and expand opportunities for equitable partnerships. 

Standardisation

Although full harmonisation of national ABS frameworks is unlikely at this stage given progress made with implementation, further efforts could focus on greater standardisation and, where feasible, regionally coordinated approaches to enhance coherence and improve the overall functionality of the international ABS system.  

As demonstrated in this study, an important challenge for users that seek access to genetic resources for their utilization is the large diversity of approaches adopted by countries to regulate access to their genetic resources and the lack of clarity with respect to procedures to follow.  In addition, countries may also benefit from further standardisation to develop or operationalize their national ABS frameworks.  

A number of templates/models could be developed and adapted by countries to meet their national circumstances.  These templates/models could draw from existing models/tools developed by countries or relevant organisations and be developed in cooperation with relevant sectors.  They could include:
· Templates for the description of national ABS procedures
· Standardised approaches for simplified access for research or for access to pathogens
· MAT templates for commercial contracts containing headings and boilerplate clauses
· MAT templates for different sectors 
· A skeleton type, modular framework for electronic permitting systems 
· Standard application procedures for all countries of a region.

Addressing outstanding policy issues

The context in which the Protocol was adopted at COP 10 may explain some of the challenges with its implementation.  Further policy discussions may be warranted to reach a common understanding and eventually develop further guidance regarding key concepts at the heart of ABS implementation.  The following are some to the issues identified in this scoping study which may merit further consideration:

· Scope/utilization:  the scope of application of the Nagoya Protocol and the meaning given to terms such as “utilization of genetic resources” in the Protocol have been the source of much discussion and interpretations.

· Temporal scope of the Protocol and historically collected material:  lack of clarity of national ABS legal frameworks regarding the application of national ABS requirements to historically collected material found in institutions such as botanic gardens and natural history museums.   
  
· Monitoring the utilization of genetic resources:  the misappropriation or misuse of GR and ATK remains an important concern of countries as providers of GR and ATK.  A better understanding of challenges related to the implementation of the monitoring system established by the Nagoya Protocol is needed to determine how it can be further implemented, whether it should be improved and whether complementary mechanisms are needed to further support compliance or address non-compliance.

· Genetic resources accessed as commodities:  the issue of GR accessed as commodities also continues to be a concern for many countries as providers of GR and could benefit from further exchanges between countries to determine how it could be best addressed. 

As a first step informal multi-stakeholder dialogues could be organised to get a better understanding of the challenges encountered and experiences of countries in addressing these.  These discussions would have the benefit of being informed by the extensive experience acquired by Parties since the adoption of the Nagoya Protocol. 

These dialogues could be organised by the CBD in collaboration with relevant partners and/or carried out through other initiatives or bodies.  For example, academic or policy research institutions, could also be encouraged to further explore these issues with a view to find common solutions that can contribute to facilitate ABS implementation.  Depending on the topic to be addressed, participation could involve particular target groups (e.g., discussions on historically collected material would involve representatives from natural history museums and botanic gardens).  

Other outstanding policy issues under the Nagoya Protocol not addressed in this study, such as a global multilateral benefit-sharing mechanism (Article 10) and specialised international ABS instruments (Article 4.4) may also benefit from such multi-stakeholder dialogues. 

Based on the outcomes of these dialogues, Parties could further assess the need or appetite to develop further guidance or find other practical ways to address these issues with a view to enhance the implementation of the Nagoya Protocol. 

Intermediaries/match-making platforms to connect users and providers

A number of countries have national ABS legal and institutional frameworks in place and some level of research capacity and have an interest in attracting foreign companies to build partnerships with a view to commercialise products based on their GR and ATK.  

As highlighted in the scoping study, ABS NFPs and CNAs may not have the skill required to attract foreign companies given their lack of expertise in dealing with commercial issues.

For this purpose, facilities or match-making platforms could be established at national and/or regional levels to connect users and providers:
· At national level, business facilities could be established with the purpose to attract users and develop ABS partnerships 
· At regional level, relevant regional bodies, such as the subregional technical and scientific cooperation centres established under the CBD[footnoteRef:36] or other regional organisations, could play this role  [36: See for more information:  https://www.cbd.int/tsc/tscm/subregionalcentres. ] 


The ABS Clearing-House as the central tool for exchange of information on ABS

The ABS Clearing-House was established by the Nagoya Protocol as the central mechanism for exchange of information on access and benefit-sharing.  

As demonstrated in this study, the fact that mandatory information on country profiles is not always complete and up to date has created a lack of legal certainty as users cannot rely on information available on the ABSCH to ensure compliance with national ABS requirements.  Also, the ABSCH only provides limited guidance with respect to the content of national ABS requirements and procedures (e.g., scope of application, simplified measures for non-commercial research, timelines etc.).

A number of proposals are contained in section 2.5 which could be further explored in order to make best use of the ABSCH in supporting ABS implementation.  These include the following incentives for countries to make relevant information available:  
· Public recognition and visibility of countries that actively contribute to the ABSCH and ensure that their profile is up to date and contains all relevant information 
· Communication on benefits of transparency, demonstrating that ABSCH publication strengthens transparency and trust in national ABS frameworks and facilitates benefit-sharing opportunities.
· Consequences for lack of action:  If no information is made available, by default the assumption could be that there are no legal requirements in place.  



Additional improvements further developed under section 2.5 could also be further considered to create greater transparency, reduce uncertainty and strengthen compliance with national ABS requirements, such as:
· Mechanisms for regular updates, reminders, or technical support to help keep information up to date.
· Flagging of legislative or procedural updates when they occur. 
· Step by step guides or flowcharts on ABS procedures should be made available by Parties
· Standardised templates and/or model forms could be included on the ABSCH 
· A simple summary of the essentials in each country profile could include information, such as:
· Does your country regulate access (yes/no)
· National ABS requirements and procedures been established? (yes/yes to some extent/not yet) 
· Access requirements are under development (yes/no)
· Who should I contact? 
· What steps do I need to follow?
· Are online forms available to fill out? 
· What is the expected timeline? 
· A clear note on whether simplified measures for non-commercial research exist and what they are 
· Information on what is out of the scope and exceptions

Capacity-building and financial resource 

Capacity-building and financial resources continue to be essential for the further implementation of the Nagoya Protocol.  As illustrated in section 2.6, key capacity-building areas that require further support for the implementation of the Nagoya Protocol, include the following:
· Monitoring mechanisms for benefit-sharing 
· Understanding of value chains and market structures of relevance to ABS
· Legal capacity for the negotiation of ABS agreements
· Support to IPLCs for their further participation in ABS implementation
· Awareness-raising of relevant stakeholders, including the business and scientific communities
· Development and operationalisation of national legal and institutional frameworks
· Establishment of ABS agreements/partnerships between users and providers

Global or regional projects may be the most adapted to respond to the need for further standardisation of approaches and the exchanges of experiences and lessons learned at this stage in the implementation of the Nagoya Protocol.  

Given that a large number of ABS capacity-building projects have been completed in recent years, governments will need to make the best of funding opportunities made available to them, including under the ninth replenishment period of the GEF Trust Fund and the Global Biodiversity Framework Fund.  Securing financial resources at all levels will be essential to carrying out many of the activities suggested above.
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