7N CBD
UNEP
| Distr.
/| CONVENTION ON GENERAL
—,, BIOLOGICAL UNEP/CBD/ICCP/3/INF/2
=~ f'_'J_ DIVERSITY 2 April 2002
- ORIGINAL: ENGLISH

INTERGOVERNMENTAL GOMMITTEE FOR THE
CARTAGENA PROTOCOL ON BIOSAFETY

Third meeting

The Hague, 22—26 April 2002

Item 4.1.1 of the provisiond agenda*

LIABILITY AND REDRESS (ARTICLE 27)

Compilation of views on the terms of reference for the Open-Ended Ad Hoc Group of Legal and
Technical Experts under Article 27 of the Protocol

CONTENTS
Submitting country Page
CAN A D A ettt e e bttt e bt eh bt e eh b e e Rt e e e hb e e e ne e e ebe e e nnbe e e nnes 2
REPUBLIC OF KOREA .......oooiiiitiiite ettt ettt ettt ettt be ettt s e b e enneeenn e 3
SLOVENIA ettt h ettt e e a bt ekt e e et e ekt e eab e e ehe e e nb e e be e e b e e nneeanneennee s 4

* UNEP/CBD/ICCP/3/1.
...

For reasons of economy, this document is printed in a limited number. Delegates are kindly reguested to bring their copies to
meetings and not to request additional copies




UNEP/CBD/ICCP/3/INF/2
Page 2

CANADA [14 January 2002]
[SUBMISSION: ENGLISH]

TERMS OF REFERENCE FOR THE OPEN-ENDED AD HOC GROUP OF LEGAL AND
TECHNICAL EXPERTS

Canada would propose that the open-ended ad hoc group of legal and technical experts be provided with
the mandate to carry out the Article 27 process as per the Annex to Decision 2/1, as follows:

I. Information
The open-ended ad hoc working group shall:

(a) examine the information provided by Parties, Governments and relevant internationa
organizations pursuant to Decision 2/1, paragraph 2, the synthesis of that information by the
Secretariat, as well as information provided to date by the Secretariat in the context of ligbility
discussions under para. 14.2 of the Convention on Biological Diversity;

(b) take into account the results of any workshops that may be organized by Parties as per
Decision 2/1

(c) request any further information that may be required, such as information on available
environmentad liability insurance

(d) monitor ongoing processes in international law on the matters covered by Article 27.

[1. Anaysis

The open-ended ad hoc working group shall, on the basis of the foregoing information:

(8) analyze potentia and/or actual damage scenarios of concern in order to identify the situations
for which rules may be needed

(b) analyze the issues raised by Article 27, including
(i) what damage is covered
(i) level of significance of the damage that should be addressed
(iii) which transboundary movements are covered

(¢) analyze the Protocol provisionsin the context of liability issues, including:

(i) causation

(ifychannding of liability—how and to whom?
(iii) role of Party of import

(iv) standing/right to bring clams

(v) valuation of damage to biodiversity

(d) based on the foregoing, analyze the types of rules and procedures that are available to address
liability and redress issues under Article 27.
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[11. Recommendations to the COP/MOP

On the basis of the foregoing review and analysis, the openended ad hoc working group shall make
recommendations to the COP/MOP on any international rules and procedures that may be appropriate
pursuant to Article 27 of the Protocol.

V. Further Action as Directed by COP/MOP

The opentended ad hoc working group shall develop rules and procedures for the purposes of Article 27
as directed by the COP/MOP.

REPUBLIC OF KOREA [17 January 2002]
[SUBMISSION: ENGLISH]

Commentson Terms of Reference of Liablifity and
Redress's Experts Group

|. Reference (UNEP/CBD/ICCP/2/L .6),

6. Recommends that the Terms of Reference for the open-ended ad hoc group of legal and technical
experts........... ;

7. Invites Parties and Governments to submit their views in writing to the Executive Secretary ......... ;

1. Comments of the Republic of Korea
A. Termsof Reference

1. The Open-ended Ad Hoc Group of Lega and Technica Experts shdl,

(a) review the exigting relevant instruments, internationa rules and procedures, in the fidd of ligbility
and redress for damage resulting from transboundary movements of living modified organisms,

(b) identify al related eements of liability and redress issues.

2. The Ad-Hoc Group shdll, as a priority, inter dia,:

(a) elaborate the key concepts and terms that are to be addressed in the process;

(b) define the "damage" resulting form transboundary movements of living modified organisms ;
(¢) identify the inter-relationship between compliance regime and liability and redress system
(d) review a necessity to develop a Protocol relating to liability and redress system

3. Other Considerations

(& The liability and redress system will not override or duplicate any other international legal instrument.

...
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(b) The process will take into full account the gap between existing national and international frameworks.
(c) The work will be caried out, based on of the best available lega and scientific knowledge and
experience.

(d) The Openrended Ad Hoc Group of Legal and Technica Experts should endeavour to complete its
work no later than the given time in the Protocol.

(e) The Ad-Hoc Group shal submit its fina recommendations to COP/MOP, taking into account the
comments made by the of Parties and related organizations.

SLOVENIA [18 January and 5 February 2002]
[SUBMISSION: ENGLISH]

4.1. LIABILITY AND REDRESS (para 2, recomm.2/1))

The first element of Art.27 of the Protocol impose the obligation on the COP/MOP to adopt the process
for the appropriate elaboration of international rules and procedures in the field of liability and redress, and
the preparation of thisissue is part of mandate of the ICCP.

The second magjor element of Art.27 requires the future process on liability and redress to analyze and
take due account of the ongoing process in international law on these matter.

The final element of Art.27 sets out a time-frame in which the process established shal endeavor to
complete its work.

Regarding the ICCP recommendations that the Secretariat continues to gather and disseminate
information on national, regiona and international measures and agreements i the fied of ligbility and
redress, as well, to establish of an open-ended ad hoc group of legal and technical experts to carry out the
process under Art.27, indicate some relation to the fina form of the product of this entire process.
Therewith the nature and final content of any future liability and redress regime shal be matter to be
decided and resolved by the COP/MOP.

Views on the elements of the TOR for the open-ended ad hoc group of legal and technical experts
on liability and redress

The working opentended ad hoc group should be established by the COP serving as the meeting of the
Parties of the Protocol with the following terms of reference:

1. to oversee and examine of existing relevant instruments in order to develop possible elements of a
ligbility and redress regime under the Protocol;

to suggest and recommend options of elaboration process,

to develop instruments depend on the scope of the Protocol referred in Art.(4);

to develop instruments taking into account Art.(17) of the Protocol, too;

to identify synergies and cross-fertilisation to the Convention (Art. 14(2));

to recommend the most appropriate way to identify damage to biodiversity triggered by transboundary
movements of LMOs regarding to Art.(26) of the Protocol;

to recommend the fina product of the ope-ended and ad hoc group of this entire process,

8. thegroup shal eect achair and vice chair for a period of one year.

SO~ wWN
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