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Measuresin cases of repeated non-compliance
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I. INTRODUCTION

1. In accordance with Article 34 of the Biosafety Paiil, the Conference of the Parties serving as
the meeting of the Parties to the Protocol adopdédts first meeting, procedures and mechanisms on
compliance as contained in the annex to decisioilVBS

2. Section VI of the procedures and mechanisms on ange provide for measures to promote
compliance and address cases of non-compliance. Cbhnference of the Parties serving as the meeting
of the Parties to the Protocol identified and addptarious measures that the Compliance Committee,
which was established by the same decision, mag tath a view to promoting compliance and in
response to cases of non-compliance. In taking sueasures the Committee is required to take into
account the capacity of the Party concerned antt sdicer factors as the cause, type, degree and
frequency of non-compliance (section VI, paragraph

3. The Conference of the Parties serving as the neetirthe Parties to the Protocol may also
decide, upon the recommendation of the Complianomr@ittee, on one or more of the measures
specified in paragraph 2 of section VI, taking irgocount, once again, the capacity of the Party
concerned to comply, and such factors as the cayse, degree and frequency of non-compliance. In
relation to frequency of non-compliance, paragr2gt) of section VI of the procedures and mechasism
on compliance stipulates that in cases of repead@dcompliance, measures could be taken as may be
decided by the Conference of the Parties servirthaseeting of the Parties to the Protocol athitsl
meeting, and thereafter within the review procesacicordance with Article 35 of the Protocol.
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4, The present note is, therefore, intended to sesva @eminder to the Conference of the Parties
serving as the meeting of the Parties to the Pobtotthe commitment it took at its first meeting t
consider and take a decision, at its third meeatimgossible measures that may be taken againsitezpe
cases of non-compliance. Section Il of the noteiexey the experience of other multilateral
environmental agreements in defining measures ey be taken in cases of non-compliance. In
section lll elements of a possible draft decisibmsuggested.

. EXPERIENCESFROM OTHER MULTILATERAL ENVIRONMENTAL
AGREEMENTSREGARDING MEASURESTHAT MAY BE TAKEN IN
CASES OF NON-COMPLIANCE

A. Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)

5. The CITES non-compliance regime is largely basegronmisions of the Convention dealing with
reporting requirements and international measusespacified in articles VIII, Xl and XllI, as weds
various resolutions and decisions adopted by th&@Cence of the Parties over the years. At théhsix
meeting of the Conference of the Parties a Stan@mgmittee was established for the first time and
reconstituted at the ninth meeting of the Confeeeat the Parties. The Committee was intended to
oversee the work of the Convention during the istssional period and to provide general policy and
operational direction to the secretariat concerrtimg implementation of the Convention, to review
non-compliance by Parties with CITES provisionketappropriate decisions relating thereto and to
recommend to the Conference of the Parties adtiatnnhay be necessary to ensure compliance.

6. In cases of persistent non-compliance or failuredmply with the decisions of the Conference
of the Parties regarding remedial measures, thedBig Committee can, in accordance with decision
Conf. 10.18, advise Parties to impose bans on traddTES specimens on the offending Party. Such
trade sanctions have been imposed on a numbertédlas a measure of last resort.

B. Montreal Protocol on Substances that Deplete the Ozone Layer to the
Vienna Convention on the Protection of the Ozone Layer (Montreal
Protocol)

7. The non-compliance procedures for the Montreald@atwas adopted at the Fourth meeting of
the Parties to the Protocol and amended at thé teeeting. The Implementation Committee plays an
important role in implementing the procedure. Eawdeting of the Parties to the Protocol reviews the
compliance of all Parties with the obligations unde Protocol on the basis of information repotgd
each Party.

8. The Meetings of the Parties take decisions on plessieasures in response to specific cases of
non-compliance with the aim to restoring complianc8uch possible measures include issuance of
cautions of further measures in case the Party doésestore compliance. The indicative list of
measures that might be taken in respect of non-tange also includes suspension of specific rigimis
privileges under the Protocol.

C.  Basd Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal (Basel Convention)

9. According to the terms of reference of the Mechani®r Promoting Implementation and
Compliance under the Basel Convention adopted &yCiinference of the Parties at its sixth meeting, a
Party that concludes that it is or will be unalddully implement or comply with its obligationsespite

its best efforts, can make a submission to the Ctteenestablished for administering the mechanism.
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The Committee may provide the Party with difficelti in compliance, with advice, non-binding
recommendations and information. This processiisv as facilitation procedure. If, after undeiak
such facilitation procedure and taking into accaiet cause, type, degree and frequency of comgianc
difficulties, as well as the capacity of the Pawjose compliance is in question, the Committee
considers it necessary to pursue further measiinesy recommend to the Conference of the Parties t
consider further support or issuing a cautionamteshent and providing advice regarding future
compliance in order to help that Party to implemtrd provisions of the Basel Convention and to
promote cooperation among all Parties.

D.  Proceduresand mechanismsrelating to compliance under the Kyoto
Protocol to the United Nations Framework Convention on Climate
Change (Kyoto Protocol)

10. According to Article 18 of the Kyoto Protocol, tléonference of the Parties to the Convention
serving as the meeting of the Parties to the Pobisaequired to approve, at its first sessiorprapriate

and effective procedures and mechanisms to deteramd to address cases of non-compliance with the
provisions of the Protocol, including through thevelopment of an indicative list of consequences,
taking into account the cause, type, degree, aaduéncy of non-compliance. There has been a
preparatory work in the past few years to fulfisthequirement and to establish a compliance cotaeit
which functions through a plenary, a bureau and twanches, namely facilitative branch and
enforcement branch.

11. The procedures and mechanisms relating to comg@iamcler the Kyoto Protocol have been
adopted at the first meeting of the ConferencehefRarties serving as the meeting of the Parti¢iseto
Protocol held in Montreal from 28 November to 9 Baber 2005. The procedures and mechanisms
include sections on consequences applied by thdit&aee Branch (XIV), on the one hand, and
consequences applied by the Enforcement Branch,(&tvjhe other.

12. The consequences that the Enforcement Branch isreeqto apply range from declaration of
non-compliance to suspension of the eligibilityntake transfers of emissions (article 17) until Basty

is reinstated in accordance with the relevant sastand paragraphs of the procedures and mechanisms
relating to compliance. In cases of non-compliatheg may lead to consequences of declaration f no
compliance and development of a plan, the EnforoérBeanch is required to take into account the
cause, type, degree and frequency of the non-cang#iof that Party (paragraph 1, section XV).

E. Convention on Accessto I nformation, Public Participation in decision-
making and Access to Justice in environmental Matters (Aarhus
Convention)

13. The Parties to the Aarhus Convention adopted,&dt finst meeting, in October 2002, a decision
on review of compliance (decision 1/7), establislkke@ompliance Committee and elected its members.
The meeting of the Parties may decide upon ap@tgpmeasures to bring about full compliance with th
Convention. In so doing, the Meeting of the Partimay consider any recommendations of the
Committee, take into account the particular queshefore it, the cause, degree and frequency of the
non-compliance. The measures that the Meeting ef Rarties could decide upon include, issuing
declarations of non-compliance; issuing cautionspending, in accordance with the applicable rafes
international law concerning suspension of the ajj@n of a treaty, the special rights and privikege
accorded to the Party concerned under the Convendiond take such other non-confrontational, non-
judicial and consultative measures as may be apiptep
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F. Rotterdam Convention on the Prior I nformed Consent Procedure for
Certain Hazardous Chemicals and Pesticides in | nternational Trade
(Rotterdam Convention)

14. At its second meeting, held in Rome from 27 to Zpt&8mber 2005, the Conference of the
Parties to the Rotterdam Convention adopted detRi©-2/3 on non-compliance. It decided to consider
further the procedures and institutional mechanisms&on-compliance required under article 17 of the
Convention for adoption at its third meeting. Tdraft text as contained in the annex to the deaisio
provides for, among other things, a section on iptesssneasures to address compliance issues. Such
measures are intended to be considered by the Gomopl Committee after the undertaking of the
facilitation procedure set out in a preceding sectf the draft.

15. The Committee would be required to take into actde cause, type, degree and frequency of
compliance difficulties, including financial andctenical capacities in proposing recommendatiorteéo
Conference of the Parties of the possible meastnascould further be taken to address a Party’s
compliance problems. The possible measures idgenhiifi the draft and which, for the most part, stik
under square brackets include: issuing a causiespending rights and privileges under the Conganti
and recommending a non-compliant Party to takessiepemedy the non-compliant situation, such as re
import/re-export of the chemical or safe disposaha expense of the non-compliant Party.

[1. ELEMENTS OF A DRAFT DECISION

16. The Conference of the Parties serving as the ngeefinhe Parties to the Protocol may wish to
consider the following elements in developing addming a decision under this item:

(@) Recall paragraph 2 (d), section VI of the procedumad mechanisms on compliance
under the Cartagena Protocol on Biosafety as aunexéecision BS-/7;

(b) Consider the experience of other multilateral emwinental agreements, as presented in
section 1l of this document, in addressing casesepkated non-compliance within their respective
compliance procedures and mechanisms;

(©) Consider and adopt, as appropriate, measures thpatbe taken in cases of repeated
non-compliance in the context of the Biosafety &cot.



