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Note by the Executive Secretary
INTRODUCTION

1. As requested in decision VIII/5 F paragrapthé, Executive Secretary is circulating herewith, for
the consideration of participants in the Fifth niegpof the Ad Hoc Open-ended Inter-Sessional Waykin
Group on Article 8(j) and Related Provisions, a pdation of views and comments received by the
Secretariat in response to Naotification 2006-074is information document is provided to assisthie
consideration of document UNEP/CBD/WGB8J/5/7 conicgyra revised draft on elements of an ethical
code of conduct.

2. Submissions from Parties, non-Parties and aekewrganizations and indigenous and local
community members received by the Secretariat baea reproduced in the form and language in which
they were provided.

initiative for a C-Neutral UN, this document isqed in limited numbers. Delegates are kindly esged to bring their copies

In order to minimize the environmental impactstaf Secretariat’'s processes, and to contributest@étretary-General's
meetings and not to request additional copies.




UNEP/CBD/WS-CB/LAC/1/1/Add.1
Page 2

SUBMISSIONS

Submissions from Parties
1. Argentina
(Original in Spanish)

Habiendo analizado el Proyecto de “Elementos dEantigo de Conducta Etica para asegurar el respeto
al patrimonio cultural e intelectual de las comuaaids indigenas y locales”, no existe ninguna

observacion a formular tanto en la forma cuanteldondo del mismo. Por lo tanto expresamos nuestro
acuerdo en la presentacién del mismo para serdsmasio por la quinta reunién del Grupo de Trabajo

especial sobre el Articulo 8 j) y disposicioneseo@s.

(Courtesy translation)

Having analyzed the Draft document of “Elementsuofethical code of conduct to ensure respectior t
cultural and intellectual heritage of indigenousd dacal communities”, there are no observations to
formulate as to its form or content. Therefore w@ress our agreement on the presentation of this
document for its consideration by the fifth meetwwigthe Working Group on Article 8 j) and related
provisions.

2. European Commission

EU submission in reply to Notification 2006-074

General views of the European Community and its blmStates on the draft elements of an ethical
code of conduct

1. General views

Notification 2006-074 calls for Contracting Partigews and comments on the draft on elements of an
ethical code of conduct to ensure respect for thii@l and intellectual heritage of indigenous éochl
communities relevant to the conservation and Jusitde use of biological diversity.

The EU has already stressed in the past and maaftine significance of the fundamental heritagaraf

the role played by the indigenous and local comtiesiiin the conservation and sustainable use of
biodiversity, as well as the need for effectivetpation to related traditional knowledge, innovatiand
practices, thus for the effective implementationhaf objectives of the CBD. The EU therefore weleesm
the initiated process for the elaboration of amcetlcode of conduct to ensure respect for theucailand
intellectual heritage of indigenous and local comities relevant to the conservation and sustainasde

of biological diversity

The EU believes that the consistency of the prapasaft elements with the mandate of the Convention
on Biological Diversity is crucial and should thieme be examined by the Executive Secretary in
preparation of the fifth meeting of the Ad Hoc Ogarmded Working Group on Article 8(j) and Related

Provisions (WG8J-5).

The EU pays due respect to the work and mandatethef international organizations, in particulae t
United Nations Commission on Human Rights, andeftoee believes that coordination is important with
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ongoing activities in other fora, international bs] instruments, programmes, strategies, standards
reports and processes of relevance.

The EU acknowledges the efforts that have beenrtaidm by the Secretariat to compile the elements
drawing on a large number of sources. With regaittie fact that some elements might have implioatio
on e.g. the negotiation of an international regforeaccess and benefit-sharing as well as on agkees
outside the framework of the CBD these elementsiredurther investigation.

2. Some specific views on the draft elements

Particularly in Section 1 on the Nature and Scopéhe elements we'd prefer to clearly identify the
conservation and sustainable use of biodiversitthagprimary goals and therefore all the elements a
sections need to clearly express their relevanckifaiversity conservation and sustainable use.

We believe that a balanced approach with respaatpbcations of all activities on indigenous amdtél
communities should be taken up, so as to avoidbastaong emphasis on particular areas, such as for
instance on research.

3. Canada
PURPOSE

1. In decision VIII/5 F, para. 2, the eighth Conferemd the Parties to the Convention on Biodiversity
(“Convention”) invited Parties, Governments, indiges and local communities, relevant
international organizations and other relevant edtalders to submit written comments to the
Executive Secretary on the draft elements of aitatitode of conduct to ensure respect for the
cultural and intellectual heritage of indigenousl &mcal communities relevant to the conservation
and sustainable use of biological diversity which dontained in Annex | of document
UNEP/CBD/WG8J/4/8 (“document WG8J/4/87).

2. In response to the above invitation, Canada subthis following comments on document
WGB8J/4/8, without prejudice to comments that maynagle at a later date.

GENERAL COMMENTS

3. Canada acknowledges the efforts of the Working @rom Article 8(j) to develop elements of an
ethical code of conduct and welcomes the oppostutot provide comments on document
WG8J/4/8. Canada is concerned, however, that thesfof the Working Group on elements of an
ethical code of conduct is detracting from the atslity to ensure further advancement of the
implementation of the priority tasks of the worlogramme on Article 8(j) and Related Provisions
which is contained in Annex | of Decision V/16, @a? of the fifth Conference of the Parties.

4. Canada is of the view that any future work of therkihg Group with respect to elements of an
ethical code of conduct must be consistent withsttape of the Convention. In this regard, Canada
observes that the Advisory Group/ Steering Commitbe Article 8()) and related provisions,
following a meeting held in Montreal from 11 to 1duly 2005, stated in its report
(UNEP/CBD/WGB8J/4/INF/13) as follows:

90. It was note [sic] by the Committee that theoremendation from the UNPFII
requesting the CBD to develop elements of an dtlsiode to ensure respect for the
cultural and intellectual heritage of indigenousdalocal communities (COP7
Dec.16/l) was beyond the mandate of the CBD, howéve CBD could partially
fulfil this recommendation by referring to the arigl COP 5 Decision 16, Il —

/...



UNEP/CBD/WS-CB/LAC/1/1/Add.1
Page 4

Element 5, which requests the Secretariat to “iflertompile and analyse ... existing
and customary codes of ethical conduct to guidedtheelopment of model codes of
ethical conduct for research, access to, use, agehand management of information
concerning traditional knowledge, innovations amacfices for the conservation and
sustainable use of biological diversity”. The Coittee recommended that current
work focus on the development elements of a dadfecas per COP5 Decision 16, for
consideration of the WG8J(j) at its fourth session.

5. Canada respects Decision V/16, para. 5 of the Gfthference of the Parties and reiterates that the
Working Group should focus on approaches that atfenthe scope of Article 8(j) and the scope
of the Convention. Not only do the elements ofedimical code of conduct as drafted extend
beyond this scope and mandate in many respects;utient text is also unclear, both as to its
nature and its own scope. It is therefore diffi¢alassess the potential impact on the Partielseof t
implementation of the elements of an ethical codeoaduct at the national level in the course of
the implementation of the Convention generally enplarticular of Article 8(j).

6. Canada also reaffirms the importance of making cheti8(j) and related provisions of the
Convention and provisions of other internationakagnents mutually supportivieeing mindful of
Article 22 of the Convention. Further noting thatete are ongoing discussions of the
Intergovernmental Committee on Intellectual Propeand Genetic Resources, Traditional
Knowledge and Folklore (“IGC") in the World Intetieial Property Organization (“WIPQO”).
Canada encourages the Working Group to undertakeefuexamination of the work of the IGC in
this area with a view to avoiding duplication amdeincouraging synergies. In addition, Canada
notes that the 2003 UNESCO Convention on the Safelgug of the Intangible Cultural Heritage
entered into force last year and may have someaete for several Parties here.

7. Canada believes that elements of an ethical coderafuct should be voluntary. As such, even the
use of the word “should” has a more prescriptiveetdghan we consider appropriate. Canada
believes that it is premature to discuss implentemtaas there is a danger of confusion, since the
Working Group is about the ‘implementation’ of Atg 8(j). We should resist any suggestion that
these voluntary Guidelines are in furtherance ef ‘tmplementation’ of Article 8(j). Canada also
believes it is premature to discubge development of compliance mechanisms or dissution
mechanisms, as they are inconsistent with the @irméea voluntary code.

8. Given the many and varied domestic contexts withiich Article 8j of the Convention will be
implemented, elements of an ethical code of condannot foresee every possible situation. As
such, they cannot “ensure full respect for theuraltand intellectual heritage of indigenous and
local communities relevant for the conservation augtainable use of biological diversity.”
(preambular paragraphs 2 and 4, operative paragrhpB) At best, elements of an ethical code of
conduct may serve as a guide for those interaatiitiy indigenous and local communities as to
desirable principles of ethical conduct. Thussitriore accurate to state that the intent of doctimen
WGB8J/4/8 is to “promote” rather than to “ensurell faspect.

9. The term “cultural and intellectual heritage” istrefined in document WG8J/4/8 and its nature
and scope are not well understood (preambular pewhg 2 and 4, operative paragraphs 1, 6, 10,
17, 22). It is unclear whether the term “cultumall intellectual heritage” has a similar or différe
meaning than the terms “cultural heritage” and€ileictual property” as they are used in other
international fora. A number of United Nations agies and instruments are addressing cultural
heritage and intellectual property. It is Canadasw that cultural heritage and intellectual
property are beyond the scope of the Conventidna&ledging however that the latter and these
instruments can be made mutually supportive. #is® Canada’s view that it is beyond the scope
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of the Convention to address the promotion and weaance of cultural diversity, including
linguistic diversity or issues related to alteratiaf family relationships.

In particular, the United Nations Educational, @rdl and Scientific Organization (UNESCO) has
dealt with cultural heritage in a humber of intd¢ioimal instruments to which many States are
parties (i.e., Convention concerning the Protectiérthe World Cultural and Natural Heritage

1972, Convention for the Safeguarding of the IntialegCultural Heritage 2003, Convention on the
Protection and Promotion of the Diversity of CultuExpressions 2005). Additionally, through the
IGC, WIPO, which is responsible for administeringuanber of international treaties in the field of
intellectual property, is engaged in an examinatdninter-related intellectual property issues
regarding genetic resources, traditional knowlealy folklore.

Several paragraphs include a formal recognitionigsfts of indigenous and local communities to
sacred sites and lands and waters traditionallymed or used by them. The references to rights to
or on “sacred sites and lands and waters traditiomacupied or used by indigenous and local
communities” are ambiguous, and open to a wideetyanf interpretations that might not take into
account the different types of rights which Abanmigji peoples may enjoy with respect to lands and
waters in Canada, as well as the different legigategimes and protections which apply to these
lands and waters. Although Canada is fully committethe recognition of the rights of indigenous
and local communities to sacred sites, lands artdrajadocument WG8J/4/8 is not the appropriate
vehicle for such recognition.

Some operative paragraphs (3, 4, 5, 7, 8, 9, Irefér to interactions; however others (11, 12, 13
15, 16, 21, 22, 23, 26, 27) refer to “all actiwstie Although Canada is of the view that both terms
are overly broad, Canada recommends that conslatgguiage be used throughout the document.

SPECIFIC COMMENTS

13.

14.

15.

16.

17.

The following comments elaborate on Canada’s isetion on document WG8J/4 at the fourth
meeting of the Working Group held in Granada, Sfiam 23 — 27 January, 2006. The comments
are divided into two parts: Preamble and opergiaragraphs.

PREAMBLE

To make the preambular paragraph 1 consistent déttision VII/16/I, para. 5 of the seventh
Conference of the Parties the following text shdwmdadded at the end of the paragraph after the
word “diversity”: “taking into account task 16 df¢ programme of work on Article 8(j) and related
provisions.”

To make preambular paragraph 3 consistent withcler(j) of the Convention, the text
“subject to their respective national legislati@iiould be added in the first line after the
word “have” to read: “Recalling that Parties to t@envention on Biological Diversity
have undertaken,...”

Preambular paragraph 4 is confusing and shoulcethafted. At present, the paragraph suggests
that both “respect and support for cultural digfsand “the treatment of traditional knowledge”
are “coequal and complementary to western scierdifowledge.”

Canada understands that some traditional knowledgehave a direct connection to science while
other traditional knowledge may not. Furtherm@aence includes but is not limited to “western
scientific knowledge.”; to keep this phrase wouldialize some scientific bodies of knowledge

/...
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18.

19.

20.

21.

22.

23.

24.

25.

26.

that even predate so-called “western” science. @dragraph could be improved by removing the
words “coequal and” and replacing the words “weastEientific knowledge” with “science.” To
make this paragraph consistent with previous papity and to clarify the nature and scope of the
document, the text “relevant for the conservatiod sustainable use of biological diversity” should
be added in the last line after the word “commaesiti

Preambular paragraph 5 is extremely broad and ghmmulimited to elements of an ethical code of
conduct. The paragraph should not refer to enditiey. While it may be the perspective of
indigenous and local communities that elementsnoéthical code of conduct will stand a much
greater chance of success if they are enforcetiideis not a view that is universally shared by th
Parties. Canada is of the opinion that elemen&hadthical code of conduct are more appropriately
viewed as guiding principles rather than rigid sule

Preambular paragraph 7 does not recognize thagla of access of indigenous and local
communities needs to be balanced with the riglaicoéss of others.

Preambular paragraph 9 could be interpreted asndorgement by the Parties of a definition
traditional knowledge. Canada encourages the Baigeview the potential implications of the
paragraph.

On preambular paragraph 10, Canada is supportipeinciple of the concepts of harmonization,
complementarity and effective implementation refdrto in the paragraph. However, Canada
believes that the words "where applicable" showdallded at the end of the first sentence, e.g.
"...complementarity and effective implementatiom, particular, where applicable:” Canada
recommends that the list of international instruteesimould be reviewed to make sure it is accurate,
inclusive and up to date.

OPERATIVE PARAGRAPHS

To make operative paragraph 1 consistent with learRble and to and to clarify the nature and
scope of document WG8J/4/8, the words “relevanttf@ conservation and sustainable use of
biological diversity” should be added at the endhef paragraph after the word “communities.”

Canada is supportive in principle of operative geaph 2, but notes that the Guidelines are not
about protection, but respect.

Operative paragraph 3 is extremely broad and shmeilcedrafted. At present, operative paragraph
3 states that for the purposes of this documehtpad definition of interactions and research will
be used. They will apply to all interactions witidigenous and local communities and not merely
to “biodiversity-based research and related a@wit The scope of the operative paragraph 3
should, at the very least, be restricted to th@@se of document WG8J/4/8 and be relevant for the
conservation and sustainable use of biologicalrdityein the context of Article 8(j).

Operative paragraph 4 is problematic in its ovdrfgad proposal that parties should monitor
interactions with indigenous and local communitigarther, it includes a formal recognition of
customary laws of indigenous and local communiti€kis document is not an appropriate vehicle
to obtain from Parties the recognition of custorravys by national legal systems.

Operative paragraph 7 includes a formal recognibioa right of indigenous and local communities
“to protect their traditional knowledge and asstadabiological and genetic resources.” To date,
no such right has been recognized in the Convent&though Canada is fully committed to the
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recognition of the rights of indigenous and locahenunities, document WG8J/4/8 is not the
appropriate vehicle for such recognition.

Operative paragraph 8 is drafted in a manner thabinfusing as to its purpose and appears to be
outside the scope of WG8J/4/8.

Operative paragraph 9 is extremely broad and shoellcedrafted. At present, operative paragraph
9 purports that the ethical principles set out perative paragraphs 11 to 25 will apply to all
interactions with indigenous and local communitieespective of whether such interactions are
relevant for the conservation and sustainable @isgotogical diversity. The scope of the ethical
principles should, at the very least, be restrittetthe purpose of document WG8J/4/8.

Operative paragraph 10 does not provide any pedctiuidance with respect to operative
paragraphs 11 to 25. Although there are a variétyndividual rights regarding culture and
intellectual property, there are no such recognizegldts in international law for indigenous and
local communities.

Operative paragraph 11: Canada is supportive inciplie of the ethical principle of non-
discrimination. However, the reference to “rules’imconsistent with the concept of a voluntary
code.

Operative paragraph 12 requires that indigenousi@al communities be “fully informed” about
activities that are proposed to be carried out o likely impact on the sacred sites, lands or
waters. Operative paragraph 12 is broad, uncledqicapable of a wide variety of interpretations. In
addition, an obligation to communicate informattbat may be otherwise protected by intellectual
property law may contravene domestic and internati@aw.

Operative paragraph 13 is drafted very broadly@mgorts to apply to “any activities occurring on
or likely to impact on sacred sites and on landd wamaters traditionally occupied or used by
indigenous and local communities.” Operative paapgrl3 does not articulate that indigenous and
local communities may have varying interests irdiaand waters and, in some cases, may be one
of many groups with interests in a particular gapyic area.

Operative paragraph 13 also contains a formal r&tog of the right of “prior informed consent.”
It is inappropriate to use the document as a vetial the recognition of such a right. Deleting the
term “prior informed consent” from operative patggn 13 and using more flexible wording
reflecting 8(j) would result in a more realistiopision without losing its spirit and intent.

Operative paragraph 14: Canada is supportive iimcipte of the ethical principle of respect.
However this operative paragraph states that miersessary for those interacting with indigenous
and local communities “to avoid the imposition oftegnal concepts, standards and value
judgements.” This language is very expansive angli@® that customary laws take precedence
over existing national laws. This document is aotappropriate vehicle to obtain from Parties the
recognition of customary laws by national legalteyss.

Operative paragraph 14 directs States to enadidgigin to place “restrictions on use of, and asces
to, sacred sites or otherwise culturally significaies and species.” Directing States to enast thi
type of legislation is inconsistent with the contcefpa voluntary code.

Operative paragraph 15 includes a formal recognitib“collective rights of indigenous and local
communities to their cultural and intellectual pedy, including knowledge, innovations and
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37.

38.

39.

40.

41.

42.

43.

44,

practices and associated biological diversity ardetjic materials.” This document is not the
appropriate vehicle for such recognition.

Operative paragraph 15 includes a formal recognitib rights to “equitable and fair sharing of
benefits” that derive from “lands and waters triadially occupied or used by indigenous and local
communities.” This document is not the appropriagdicle for such recognition. Additionally,
operative paragraph 15 is broad, unclear and cedla wide variety of interpretations.

Operative paragraph 16 is drafted very broadlymdly be interpreted to mean that indigenous and
local communities should receive benefits for tlo@intribution to any activities and outcomes that
may take place on or impact on sacred sites amt$land waters traditionally occupied or used by
them. It may also be interpreted to mean that ewligis and local communities should receive
benefits for their contribution to any activitiesdaoutcomes involving their knowledge and culture.
In neither instance is there any linkage to coreesu and sustainable use of biological diversity.

Operative paragraph 16 clearly goes beyond thectgeof fair and equitable sharing of the
benefits arising out of the utilization of genetesources that is set out in Article 1 of the
Convention and elaborated upon in Articles 15 graf &he Convention.

The last sentence of operative paragraph 18 idedrafery broadly, it purports to apply to all
activities, irrespective of whether such activitea® relevant for the conservation and sustainable
use of biological diversity. Also, the words “eggical and cultural concerns” are ambiguous and
capable of a wide variety of interpretations. Ituisclear what is encompassed by “ecological
concerns.” Furthermore, it is not obvious whethairltural concerns” are similar or different than
“cultural heritage” and “cultural diversity.”

Operative paragraph 19 includes a formal recognitib“the inalienable rights of indigenous and
local communities to their sacred sites and lamadbveaters traditionally occupied or used by them
and associated traditional knowledge and that tbeltures, lands and waters are inseparable.”
Although Canada is fully committed to the recogmitiof the rights of indigenous and local
communities, document WG8J/4/8 is not the appropriehicle for such recognition.

Operative paragraph 20 includes a formal recognmitod “collective” and “individual” rights
relating to “natural and/or traditional resourceswring on lands and waters traditionally occupied
or used by indigenous and local communities.” Althlo Canada is fully committed to the
recognition of the rights of indigenous and localmenunities, document WG8J/4/8 is not the
appropriate vehicle for such recognition.

Operative paragraph 20 also includes a formal m@tiog of customary laws of indigenous and
local communities. This document is not an appseiprivehicle to obtain from Parties the
recognition of customary laws by national legaltsgss. Further, it goes beyond current Canadian
law and practice and protections under the Cana@amstitution. In Canada, in large measure
Aboriginal communities are free to exercise theistomary practices to the extent that they do not
contravene domestic laws or Canada's internatiegal obligations.

Operative paragraph 21 includes a formal recognitiba right to compensation or restitution for
voluntary removal of indigenous and local commuasitifrom lands and waters traditionally
occupied or used by them. It also contains a forawognition of the right of “prior and informed
consent.” It is unclear whether this right is $amior different than the right of “prior informed
consent” referred to in operative paragraph 13is Hlso inappropriate to use the document as a
vehicle for the recognition of such rights.
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45. Operative paragraph 23 includes a formal recognitiba right to restitution or compensation for
adverse consequences of “all activities affectingmpacting” indigenous and local communities.
Canada observes that no linkage is made in operpsivagraph 23 to conservation and sustainable
use of biological diversity. It is also inappragg to use the document as a vehicle for the
recognition of a right to restitution or compensati

46. Canada is supportive in principle of the concepiperative paragraph 24 that “the exacerbation of
any tensions between indigenous and local comnasnéind local or national Governments should
be avoided.” Canada observes, however, that nadeks made to conservation and sustainable
use of biological diversity.

47. In operative paragraph 30, Canada does not befieteit is appropriate to acknowledge blanket
cultural property rights in “knowledge, ideas, au#tl expressions and cultural materials”, as the
term is not defined.

48. The first sentence of operative paragraph 31 suggdbhat the knowledge held by an individual
always belongs to the collective. Canada beli¢iwassuch a relationship seems to run contrary to
situations where such knowledge is viewed by soradittonal communities as belonging to a
particular individual, family, clan or society.

Submissions from relevant organizations

1. Ms. Kelly Bannister, MSc, PhD

Director, POLIS Project on Ecological Governance
University of Victoria

www.polisproject.org

Dr. Ahmed Djoghlaf,
Executive Secretary
Convention on Biological Diversity

April 9, 2007
Dear Dr. Djoghlaf,

| am writing to you in my capacity &hair of the Ethics Committee of the InternationalSociety of
Ethnobiology, with regard to the 'CBD elements of an ethicalecof conduct' document that has been
open for comment.

[...]

In terms of substantive comments on the CBD docanéinink it covers most of the basic elements in
appropriate language and so is a fair startingtgoidevelop an international Code of Conduct. One
important aspect that it does not address, howasdre significant issue raised by the accumulated
decades or centuries worth of traditional knowlettge has already been made public through academic
publications, government reports, online databastesMuch of this knowledge has gotten into the so
called "public domain" without the consent or e@evareness of the traditional knowledge holders.
Unless the CBD document can address this "legatay/ dsue, there will always be a problematic
"loophole" in accessing traditional knowledge agsed with biodiversity and this will undermine the
intent of the CBD code of conduct. Our recommeratais that ALL the principles be re-assessed and
considered with this legacy data in mind (i.e ditianal knowledge already made public but withany

/...
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evidence of prior informed consent). The InternaidSociety of Ethnobiology's new Code of Ethics
offers some specific guidance in this regard andple there is time for the Working Group to review

On behalf of the International Society of Ethnob@l, thank you for considering these points. If you
require any clarification or if you have troublecassing the ISE Code of Ethics, please do notdtedib
contact me for assistance.

[...]

2. Mr. Tom HAMMOND
IUCN — The World Conservation Union
Canada Office

[... ] Below is the compilation of points that weeesed on the code of ethics discussion during the
workshop [Refers to the “Biodiversity data, consgion and traditional knowledge meeting”, organized
by IUCN/Environment Canada, held in Gatineau, Quefsem 13-14 March 2007, in which the
Secretariat participated). [...]. Participants gelhefalt that this document represented an excellen
starting point for discussion and eventual adoptibmwever, while it was appreciated that the non-
governmental/scientific community is interestedriaving forward with the idea of a joint code ofieth
indigenous participants stressed that it is cilificagovernments to participate in good faithhiétcode is
going to make an impact.

General Comments

« It was suggested that the current draft would befrefn a process of “bottom up” consultation
with indigenous groups and communities;

« It was further noted that there is a need for greatrity on the meaning of the term “self
governing” processes within the draft (note: pgrtats were drawing attention to the Canadian
context here regarding land claims settlementssatfdyjovernment models such as Nunavut).

« Further, it was suggested that adherents to artuslezode of ethics/conduct should commit
formally to a process of negotiation in good faith.

Substance

« A*“non-interference” clause should be incorporatemting the predominance and importance of
mutually agreed settlements or agreements at rdtievel which exist in many countries;

« Concepts of “no harm” and “repatriation” require@gter consideration in this code of conduct;

- Areview of the “ethno-biology code of ethics” masovide additional substance for
consideration in this draft.

Potential way forward

To advance the need for ongoing dialogue, it waschthat between mid 2007 and the end of 2008 a
number of important international meetings and &veull be taking place that have bearing with rega
to carrying the results of this discussion forwarde Conference of the Parties to the Convention on
Biological Diversity will be meeting in May of 2008 Berlin. During the lead up to this conferenivey
important COP preparatory meetings of the Subsidady on Science, Technology and Technological
Assistance (SBSTTA) will also take place. A propegas put forward to capitalize on these meetings,
through workshops and side events, to both highlgh carry forward the discussion on the notioarof
ethical code of conduct.

In October of 2008, the World Conservation Congreiidake place in Barcelona. This 4-yearly event
organized by IUCN will, as with previous Congresseslude a session to consider member-led motions

/...
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for consideration and eventual adoption as resmigtiProvided there is sufficient member support,
participants noted that a motion related to theafigeaditional knowledge in conservation, basedtun
outcomes of this dialogue and the proposal forthit& code of conduct, could be proposed for adapt
by the IUCN General Assembly (note — this was saggkand endorsed by numerous participants as a
viable course of action).

During this Congress a Member Forum will likely pede the resolutions process, whereby a member
workshop could be organized to highlight the issaésed in this dialogue and solutions to addriesse
issues. Finally, a synopsis of workshop resultsvalpresented to the IUCN Council and the
Conservation Commons Steering Committee in the wgmmionths.

[..]

3. Mr. Peter Croal

Senior Environment Specialist

Environmental Assessment and Compliance Unit, Envonment Division, Policy Branch, Canadian
International Development Agency (CIDA)

[...]

For next steps, if possible the Code of Conductisée be tested in the field. It would be wondeifful
willing groups could use the Code as part of amdahproject or program in Canada or elsewhere where
TK and Indigenous issues will need to be addredseds invited to the meeting but could not go. My
name does not appear in the regrets section. Fteagethat | am most interested in the Code of @aohd
evolution and will be pleased to assist in anywagn. CIDA is nearing the completion of a guide for
CIDA officers to assist in addressing TK and Indiges issues when our programs and initiatives

affect Indigenous Peoples. [...]

4. Mr. Stephane Dandeneau
Doctorate fellowship

McGill University

Metis Community, Canada.

I am writing to submit these documents to the ExigelSecretary to inform your research and revisibn
the draft elements of the code of ethics as peficaiton SCBD/SEL/OJ/SG/56235

The CIHR (Canadian Institute of Health Reseavalwyv.cihr-irsc.gc.cihas come out with guidelines
for conducting health-related research with abogagpeoples.... some of which involves traditional
knowledge, sacred sites [...] The main ethics agisksem very appropriate and should be taken into
account in revised the draft elements of the codf [

“These Guidelines have been prepared by the Ediiitse of the Canadian Institutes of Health Researc
(CIHR), in conjunction with its Institute of Aboiigal Peoples’ Health, to assist researchers and
institutions in carrying out ethical and culturatlgmpetent research involving Aboriginal peoplee Th
intent is to promote health through research that keeping with Aboriginal values and traditioimbe
Guidelines will assist in developing research paghips that will facilitate and encourage mutually
beneficial and culturally competent research. Thal@lines will also promote ethics review that deab
and facilitates rather than suppresses or obstresearch”. In terms of the title it should beawbthat
correct English requires that the conduct be elthather than the code and hence the title shoald b
revised.

(Executive Summary, including a summary of theckrtCIHR guidelines for health research involving
Aboriginal people, are attached as annex I)
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5. Professor Mick Dodson

Director

ANU National Centre for Indigenous Studies

ANU College of Law

Independent expert of the United Nations Permanerftorum on Indigenous Issues

Comments on Draft Ethical Code of Conduct

Heading: insert word 'of' between words 'Heritagel "Indigenous' in the second line.

Para. 3 |
Don't think it reads very well it's heavy goingeito cover too much | think - might work if it wasoken
up into a couple of paras.

Para 6. (b)
I think you should delete the words in 1st lingay due regard to..." and replace them with thelwo
‘acknowledge'.

Para 6 (f)

In the 4th line | suggest you insert the word tHektween the words 'build' and 'capacity'. | vdoailso
delete the next word in the same line 'regardind'r@place it with the words 'to understand'. | ldou
delete the words 'and for' the 1st words in the hee, 5.

A Preamble

In the 4th Para | would substitute the word 'edfeal’coequal’.

In the 2nd last Para on that page | suggest aftedet does away with the need for bracketed words
In (e) on the following page why not refer to thersion of the DRIP's that was adopted by the HRC?

Under Section 1 NATURE AND SCOPE.

Para 3.

4th line delete 'doing’ substitute 'engaged in2nd last line same

Para after last word 'researcher lose the commadadhe words ‘whether alone or with others and
delete the words 'on his/her own, in the next line.

Section 2 RATIONALE
Para 6.
3rd line 2nd sentence | would start with wordghis way' rather than 'In doing so...'

Para 7.
1st line delete 1st words 'They attempt to providésubstitute words 'These elements are intetaled
provide ...'

Section 3 ETHICAL PRINCIPLES

Para 9.

When talking about sacred sites should we also tefsites of cultural significance or other cudtily
significant sites? Sacred sites appear regulatigegrdocument.

Para 10
Suggest a rewrite as follows:
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The principles below are intended to acknowledgeotierarching principle, that Indigenous and local
communities have the right to enjoy, protect argsgn to future generations, their cultural and
intellectual heritage and it is according to theseprinciples that others should engage with eigis
and local communities.

Para. 11
The term 'special measures is used in CERD petbapes consistent with Human rights speak this term
be used rather than 'positive discriminations messsu

Para. 12
Last line - should it be 'cultural practices' rattien '...preferences'?

Prior informed consent

Para. 13

The concept used in DRIP's is 'free prior informedsent' is there any reason why it is not used?er
| would delete the word 'should' in the 2nd linel amsert the word 'shall’ or ‘'must’.

Para. 14
In the 2nd line 2nd sentence | would delete thed&éFhis principle...'and insert the word 'Respect’

Para. 18
2nd line 2nd sentence | would start with the wdfdking into account

Para 18 page 8
2nd line delete word 'to' before last word 'ecatafiiand insert word ‘the'.

Para. 19
Would also include reference to 'other culturalyngficant sites'.
2nd last line after word empty would add wordsupoccupied'.

Para. 21

3rd line 2nd sentence delete word 'agree' anditutiesivord ‘consent’.

4th line delete words 'given compensation and dssipility to return' and insert word ‘compensaiad
be given assurance of the possibility of return'.

Note comments above about FPIC.

Section 4

METHODOLOGIES

Active participation

Para. 29

The term used by the HR C'tee and other bodieffétive participation'. Suggest that term be used
rather than active participation.

Para. 30
5th line insert word and between words places afiiadielete words 'would be' and insert word 'is'.

Para. 31
1st line delete last 2 words '...that impactsd imsert words '...this means...'

Para. 32
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1st line delete words 'that impacts' and word 'Uponext line and insert words 'which affects'.

6. Aggaluk Lynge

Inuit Circumpolar Council (ICC)

President, ICC-Greenland

Independent expert of the United Nations Permanerfforum on Indigenous Issues

ICC's Chair, Patricia Cochran, who is based in kddsas [...] read the document carefully [...] thinks
they are done very well.

However, here are some comments/notes about wheneesceives some additional work may be
needed:

1. No clear understanding of how these policieshtriig implemented or more importantly enforced
(which is the real issue — we already have loguidielines with no mechanisms for implementation,
compliance, enforcement or consequences).

2. Didn't address current unequal standards oficagpioin of policies from country to country - thabet
work and don't.

3. Emphasis needs to be on community based, gdtiand driven research - engaging and promoting
communities and indigenous researchers.

4. Confidentiality clause seems weak - doesn'tyealdress who "owns" research results, intelldctua
property, etc.

5. Pleased to see recognition of equal but diftekaowledge systems.
ICC Council Member, Carl Christian Olsen, notedftiieowing:

1. Inuit Resource Conservation Strategy of Inurc@inpolar Conference should read: Inuit Regional
Conservation Strategy (IRCS).

7. Ms. Violet Ford
Inuit Circumpolar Conference (ICC)
Canada

Disclaimer: These are the views of ICC Canada amahecessarily of the ICC offices in Alaska,
Greenland and Russia. Due to lack of financial luntian resources within the organization, these
comments are based only on an overview of the dentiand not based on detailed discussions with
whom ICC represents. Nonetheless, ICC is of thevthat it participates in this process to the mixte
possible.

Many of the draft elements are prima facie accdptablCC Canada. As such, this document will refer
only to the areas where ICC has concern.

Please note that ICC Canada extensive written sgionis on the issues of Inuit cultural and intéllat
heritage in the context of WIPO Intergovernmentairiittee discussions are available from ICC
Canada on request.

Annex | Elements of an Ethical Code of Conduct
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Section 1: Nature And Scope
Para 2.

This para is problematic for ICC in terms of pracas it sends message that the outcomes of thesacce
and Benefit sharing discussions will trump the edatrof an ethical code and that any code of conduct
will therefore be of less significance.

Section 3: Ethical Principles
Para 13 Prior Informed Consent

ICC would have preferred the phrase “free, priod amformed consent of the indigenous and local
communities concerned” as raised and debated iry 8&D forums by indigenous peoples around the
world

Para 19 Recognition of Sacred Sites

ICC sees this as a positive consideration espgdralight of Inuit land claim agreemenst whichlesft
recognized rights as it relates to the issue eitein of traditional knowledge

Section 4: Methodologies
Para 32-Reciprocity

This is a crucial aspect for Inuit and is a keyt drthe management and retention of their tradilo
knowledge.

Annex Il Instruments, Guidelines and other instroteaised
Instruments that could also be used to developetblsnents further which ICC Canada is familiathwit
are:

The Inuit Land Claim Agreements

The Inuvialuit Land Claim Area-National Parks Seevishall consult with the Inuvialuit Regional
Council before research occurs

The 2003 Nunavut Wildlife Act Guiding Principlesctien 8

The Arctic Council-CAFF Working Group

Canada IPY (International Polar Year) Data Policy

Principles and Element for a Comprehensive Arctilick: Inuit Circumpolar Conference

8. Mr. Giacomo Rambaldi
Technical Centre for Agricultural and Rural Cooperation (CTA)
The Netherlands

Here is the page where you can find the papertiegdtom a long and interactive process by tHe tit
“Practical ethics for PGIS practitioners, facildaed, technology intermediaries and researchersthnisi
soon going to be disseminated in 12 languages,afimdich are already available on this page:
http://ppgis.iapad.org/code.htithought that this code is directly relevanthe tvork being carried out
by the SCBD regarding the draft code of ethicpersotification SCBD/SEL/OJ/SG/56235.
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9. Dr Nigel Crawhall

Director of Secretariat

Indigenous Peoples of Africa Co-ordinating Committe
Comité de coordination des Peuples Autochtones défrique

Re: UNESCO
“New Perspectives on Cultural Diversity: The Role bBCommunities”
Havana, Cuba 7-10 February 2006

Havana Communiqué on Cultural Mapping

Cultural mapping incorporates a wide range of spadipresentations of a community or an individual’
understanding of his or her social and biophysc&ironment.

The practice of cultural mapping with indigenousles dates back into the 1960s. It has slowlywedbl
into a powerful tool for making intangible heritaged traditional knowledge visible in a medium tba

be understood by both dominant and non-dominantirad. Both explicit and tacit knowledge emerge if
the mapping is done in a way that allows knowlelgarers to express themselves with confidence.

Cultural mapping allows non-dominant or marginaliseiltural systems to be represented respectfully,
which creates an opportunity for intercultural dgde with more dominant societies and stakeholders.
Cultural mapping is typically used when communitie®d to negotiate about territories and rightshsu
as access, control and use of natural resources.

Cultural mapping can be an effective tool to hekplere the spatial and territorial aspects of a
community’s intangible cultural heritage and knodde system. Indigenous peoples’ cultures, in
particular, exist in an ecological context. It &seer to represent intangible heritage within thecsicity

of its spatial and environmental location.

Cultural mapping is a methodology that can helpnmt intra- and intergenerational knowledge
transmission. Indigenous and local youth oftenaadpwell to learning about ICTs and at the same tim
learning traditional knowledge.

Mapping may be just one component of a broadernitorg process, which could include other
components such as genealogies, oral history, imagg@ving, research and documentation of specific
environmental knowledge and practices. Whether ingps used a leading aspect of an inventory
process, or as one tool amongst others, culturgpmg is always a tool that should be applied withi
broader strategy of affirming cultural diversity darcreating opportunities for greater intercultural
understanding and dialogue.

There are risks associated with mapping. Some coemis of a community’s knowledge or cultural
landscape may be sacred or confidential, and shresfaectfully not be represented on maps for eatern
viewing;

‘Extractive’ mapping, where information is takenawfrom communities, even if remunerated, can leave
people with doubts and anxieties which will haveegative impact on trust relationships and future ¢
operation. Unethical and badly conceived mappingegose communities their traditional knowledge,
and / or the natural environment to exploitatiod abuse.

It is recommended that:
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Cultural mapping should be used as an empoweripigatbich reinforces a community’s dignity
and self respect;

Mapping is part of the process of building mutuahgent between marginalised communities and
more dominant groups, including the State;

The process of mapping is as important as the méso Where external agents are assisting
communities, it is best that the community’s ing¢éseand needs be at the centre of the project’s
operations (i.e. methodologies should be ‘participg);

An explicit ethical framework should be agreed la butset of the inventory and mapping
process, so that all parties agree on their rotek rasponsibilities, and ensure participant’'s /
informant’s consent is free, prior and informed,;

External agents engaging in cultural mapping shdaddgiven appropriate training including
modules on attitudes, behaviours and ethics.

Risks which may arise from mapping should be cjealiscussed and considered before
embarking on such a project;

UNESCO should consider promoting training and Ipeattices in the use of cultural mapping,
particularly as it relates to cultural inventoraesd safeguarding intangible cultural heritage;
UNESCO should help its various Sectors and Divsiomderstand the benefits and risks of
mapping;

There is an urgent and evident need for UNESC@+operate more directly with other agencies
on the application of cultural mapping to the petitn and promotion of cultural diversity, on
the sustainable use of natural resources, and ustaggible cultural heritage and traditional
knowledge to fight poverty. The assembly recommehds UNESCO share its findings with the
UN Permanent Forum on Indigenous Issues, the UNeDpment Programme, and the UN
Environment Programme (including the ConventiorBaiogical Diversity).

10. Kenneth Deer
Publisher/Editor
The Eastern Door
Mohawk Elder

[...] I would like to submit these texts to the Extee Secretary as input into the draft elementhef
code of ethics.

INDIGENOUS ICT TASKFORCE

CONTACT:

ANN-KRISTIN HAKANSSON, AKIGUA @TELIA.COM
KENNETH DEER,KEND@EASTERNDOORCOM

Indigenous Ethics

Practising Cultural Diversity in the Infoation Society

What is Ethics?
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Sometimes things are not as obvious as they seebe.t®ne of these surprises may emerge when
Indigenous Peoples look at a common concept of téve’s philosophical discourse: the distinction
between knowledge and ethics.

In Indigenous philosophies traditional knowledge athics are inseparable from each other. Knowledge
contains ethical provisions guiding its very usd application. Vice versa, ethics is commonly relgar
as an integral part of traditional knowledge.

Indigenous philosophies can offer more of thesddmndsurprises. In Aboriginal Society, the body of
traditional knowledge is often simply called “tleav’. Indeed, the view that their customary law dile
derives from or is equivalent to their traditiokabwledge is common among Indigenous Peoples.
Consequently, Indigenous ethics is not only intcaly interwoven with traditional knowledge, busa

with customary law. Customary law provides ethitams and standards as well as codes of conduct for
social life and individual behaviour. These includgulations, protocols and guidelines for holding,
sharing, disseminating, communicating, using amlyamg traditional knowledge in an ethically
appropriate way.

To bring the inobvious to its full bloom, one shabdiirther mention the direct link between Indigesou
concepts of knowledge, ethics and culture. The Méhianguage, for instance, uses the same word for
Mohawk traditional knowledge and for Mohawk cultuféere is no distinction between the two: culture
is knowledge and knowledge is culture. This kinatloke relationship between culture and knowledge i
generally acknowledged in Indigenous philosophidence, if Indigenous Peoples talk about their
cultures, they talk at the same time about théiicet When they consider if something is culturally
appropriate, it usually implies the question fdriesl appropriateness as well.

Thus, for Indigenous Peoples, the term ethics samabusly comprises knowledge, law and culturehEac
reflects the holistic approach of their philosoghéed teaches the inherent interdependence ohtimus
aspects of life. But ultimately all these terms dae subsumed under the concept of traditional
knowledge.

What does this mean?

What does this mean for the participation of Indiges Peoples in the Information Society? And what
does it mean for the quest of non-Indigenous actdrshe Information Society for access to and
digitalization of Indigenous knowledge?

It means that dealing with traditional knowledgeedtily touches the essence of Indigenous cultunds a
identities. It also means to accept that for Ind@es Peoples the “Western” concept of the publioaia
not only is an issue of deep ethical concern kad alquestion of cultural survival.

Furthermore, it points to the need to see ICT ugkannectivity embedded in an ethical contextsThi
ethical dimension relates to:

» the very fact that many Indigenous Peoples suftanfthe digital divide, and

» their ability to bridge the gap on their own terims culturally appropriate way.

Accordingly, this also means that “digital develagnti, and particularly in partnerships with thevaie
sector, would be subject to developing a code nélaot that is sensitive to Indigenous ethics.

Finally it means that promoting cultural diversitythe evolution of an Information Society for Adlso
needs to respect the culturally diverse ethics faiscthose of Indigenous Peoples. Developing a bloba
ethics that should guide the interaction of theecgbmmunity and modes of exchanging, access to and
use of knowledge and information must be basedrointercultural dialogue. However, intercultural
dialogue involves an openness of mind and a witlegg to comprehend culturally diverse ethics that m

/...
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fundamentally differ from ethical principles andoaomic philosophies rooted in European thinking
traditions.

The nature of Indigenous knowledge and hgcat implications |

The concept of Indigenous knowledge would most @bbp touch on subjects deeply alien or even
suspicious to “modern” Western philosophical min@se of them might be the spiritual dimension of
Indigenous knowledge as, for example, explained statement by the Tulalip Tribes from Washington
State (USA) to the WIPO Intergovernmental Committeelntellectual Property and Genetic Resources,
Traditional Knowledge and Folklore:
In indigenous cosmology, knowledge is a gift frdra Creator. [...] Indigenous Peoples have
collective systems for using the Creator’s gifte] $hese generally have complex systems of
regulating the use of knowledge, in which some Kedge may be held by individuals, clans, or
other groups. [...] Many songs or stories, for example held by individuals or families. These
songs and stories are performed in public, andimaynown by all members of a community.
However, the right to sing these songs or tellgrsteries falls only to the individuals or familieho
are caretakers of the Creator’s gffts.

The Tulalip statement points at a number of aspects
Usually, Indigenous Peoples see the spiritual rearthe source of traditional knowledge. Its haddee
considered to be custodians, caretakers or guardifithe knowledge that they are entrusted with. It
management follows ethical guidelines and sociaigmols provided for by customary Indigenous law.
Sharing or passing on traditional knowledge alsmuties an obligation to consider the maturity af th
recipient/s regarding its responsible use. The#iaraliobligations are by no means taken lightlg @an
involve far reaching consequences, as for instanpeessed by a participant in a survey on “Indigesno
Peoples and the Information Society” carried outhgylndigenous Media Network:
These principles and teachings are in serious darideeing lost because they are passed on only
when the keeper of the teachings finds someonenwoitpassing it on to. This comes from the
teaching that when Indian [Indigenous] people begiploiting gifts that the Creator gave them to
use, it will be lost because it was not respectetipaotected. This fear is what brings Elders to
protect some of their teachings.

Misuse of traditional knowledge - either by custodi themselves or by those with whom they share it
is a serious offence, often met with harsh punistimeinder customary law. Those who guard the
knowledge may be held equally responsible for axguong misuse conducted by third persons. This can
even be the case for unauthorized disseminatioapsoduction that, for example, can take placeuttino
the Internet. In “Western” economic philosophy skobwledge is automatically considered to be phrt o
the public domain and thus is open to general @re= Clearly, the public domain concept can pose
tremendous difficulties to Indigenous Peoples imge of being able to observe ethical provisions in
responsibly managing their traditional knowledge.

Furthermore the Indigenous concept of knowledgmionly holistic, but also much broader than its
Western counterpart. Names, pictures, designstipg# dance, music, certain ceremonial objects tha
may be regarded as arts, among others, can allindraditional knowledge. Generally Indigenous
cultural expressions are inseperately intertwinétl waditional knowledge. Cultural expressions, on
their part, are therefore subject to regulatiommvigled by customary law similar to those applyiog t
traditional knowledge.

! Statement by the Tulalip Tribes of Washington oikere, Indigenous Knowledge, and the Public Damdiuly 09, 2003.
Intergovernmental Committee on Intellectual Propartd Genetic Resources, Traditional KnowledgeFeoiklore, Fifth
Session, Geneva, July 6-17, 2003; http://www.wigttth/en/igc/ngo/tulaliptribes.pdf

2 Indigenous Media Network/Incomindios 2004: “Give tie stuff and we’'ll figure it out”. Indigenous REes and the
Information Society. Editors: Ann-Kristin Hakans#&anneth Deer; p.8; www.incomindios.ch

/...
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Due to its holistic nature much of the Indigenoumwledge contains teachings, often with a direct
relationship to the respective creation storiesoilacholars M. Marsden and T.A. Henare comment on
the nature of Indigenous knowledge, using the exarmapa Maori ‘legend’ about how the ‘Baskets of
Knowledge’ were obtained from lo, the creator:

On the surface, such a story may be regarded asy&afe, a fantasy, to tell to children by the
fireside in the evenings. Nothing could be furtfrem the truth for this legend is part of the
corpus of sacred knowledge and as such was notatigrrelated in public. Its inner meaning
could not be understood without the key to unraiveAnd unless all the parts were known and
understood it was impossible to make sense®f it.

These comments also highlight another aspect agémous ethics: the importance to respect the iityeg
of traditional knowledge. This can, for instance¢ctime a problem when codifying it for digital sgea
and the creation of databases. From a “Westerrspeetive this process often involves a division int
‘useful’ and ‘useless’ knowledge. In fact, stripgin of its holistic contents may deeply violate
Indigenous ethical principles.

These are only some of the philosophical surpritbes Indigenous Peoples would have to offer to
contemporary ethics discourse and its quest fdolaag ethics project or for developing an ethicshodf
Information Society for All.

However, to avoid misconceptions, it has to bessed that Indigenous knowledge is neither static no
rejective to change and innovation. Indeed, theee philosophical debates among the guardians of
traditional knowledge on how historical progresd amovation may take place on the basis of itsstiol
approach and according to its ethical guidelines.

Indigenous innovations are numerous. Traditionadvldledge has in many ways already historically
contributed to the development of the “Western” ldofood such as potatoes, tomatoes, corn or cacao,
medicines such as quinine, industrial materialshsas rubber or philosophical contributions to
democratic thought and the idea of sustainableldpreent are just some examples.

Today it is mainly agro-business and the pharmazauhdustry who benefit most from traditional
knowledge. Professional bioprospecting for comnadnese has significantly intensified in recent wear
With the evolving Information Society the bioprosfm will not any longer have to enter into — pgrha
rather exhausting - physical encounters with Ingliges worlds. Instead he or she might increasibgly
able to comfortably screen some databases from loomwiice for the traditional knowledge he or she
searching for. But would the bioprospector be awditbe urgent issues immediately raised by hisewr
surfing in the context of Indigenous ethics?

Intercultural ethics in the Information Sdgie an Indigenous perspective |

Compared to the history of European encounter thigmon-European world - such as with Indigenous
Peoples of all continents - it is a rather recavetbpment that “Western” philosophy acknowleddpes t
ethics is a cultural concept. Every ethics, inahgdihose of the “Western” world, is culture-bouBdch

an approach would have to recognize that also émtigs Peoples have their own ethical systems.

So far, philosophical and political discourse macgnters around the question if culture-boundcsthi
could still provide universal norms, or if it soldias to be regarded a case of cultural relativigtmout

M. Marsden and T.A. Henare: Kaitiakitanga: A Défire Introduction to the Holistic World View of &hMaori. Paper prepared
for the Ministry for the Environment, 1992, pp 2-4
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common ethical ground between cultures. Often ifiereyour ethics or my ethics principle still seeta
prevail. But without some common ethical groundiestn peoples, international policy and politics
would not be possible at all.

Some more interculturally oriented approaches wejpbe development of a transcultural ethic based o
intercultural dialogue. A transcultural ethic wogjd beyond the existing culturally-bound systems
towards a global ethics framework for a globaligexild. Its very development would be founded on
recognition and promotion of cultural diversity amegpect for the diversity of ethics. Such a framdw
would provide good ground for elaborating an Etlutthe Information Society between its stakehdder
including Indigenous Peoples.

The evolving Information Society already broughisfard a new branch of “Western” philosophy: The
Philosophy of Information (PI). Luciano Floridi froOxford University proposes that an important task
of the new field should be an “explicit, clear, gnécise interpretation” of what is the nature of
information. He continues:

On the whole, its task is to develop not a uniftegbry of information but rather an integrated
family of theories that analyze, evaluate, and @&xphe various principles and concepts of
information, their dynamics and utilization, withexial attention to systemic issues arising from
different contexts of application and interconnaasi with other key concepts in philosophy, such
as being, life, truth, knowledge, and mearfing.

This definition leaves room for intercultural apaocbes. The concept of Information is as culturendou
as the concept of Ethics or the concept of Knowdedigformation becomes information by giving it
meaning and content as information. Therefore ughaewed as “information” is culturally definedh&
same applies to distinguishing knowledge from infation and to define the relationship between the
two.

A clear-cut definition may even be more complicatdan ethics, knowledge and information become so
intricately intertwined as in Indigenous philosaghi Then it would perhaps be more adequate to look
holistically at the related concepts, but from ayiray point of view. Depending on the context, @oeaild
depart from ethics, culture, law, knowledge or infation or any other relevant concept and congfuer
whole from this particular perspective.

Intercultural Information Ethics could provide arfnework for Indigenous Peoples that leaves room for
holistically addressing fundamental issues arisirig the evolution of the Information Society fran
ethical point of view. Rafael Capurro, Professathat Stuttgart Media University and founder of the
International Center for Information Ethics, fosiance urges:

It is indeed necessary to undertake an intercultigdogue on information technology which
means not only to become aware of the conditiodeiuwhich different life styles and life
projects can coexist within the new digital enviramt but also in order to explore how it affects
and is being appropriated by different culturegipalarly as they are conditioned by this new
environment.

How does Capurro define intercultural dialoguehiis tontext?

# Luciano Floridi 2002: What is the Philosophy ofdrhation? In: Metaphilosophy (33), 1/2;
www.philosophyofinformation.net/; p.137

5 Capurro, Rafael 2004: Intercultural Information Etk. Paper to the international ICIE Symposium “alizing the Internet.
Ethical Issues in Intercultural PerspectiyeKarlsruhe (Germany), 2004, www.capurro.de/itehp.10, printed version

/...
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A mono-cultural view of ethics conceives itselfths only valid one. In order to avoid this kind
of ethical chauvinism and colonialism it is necegshat transcultural ethics arise from an
intercultural dialogue instead of thinking of ifsa$ universal without noticing its own cultural
bias. [...]

This intercultural appraisal gives rise to a nendkof philosophic thinking, particularly of ethical
thinking. [...] When this intercultural philosophicdilalogue deals with information technology
as the pervasive medium of today’s being-in-theldyave speak of intercultural information
ethics as well as of intercultural philosophy dbimation®

Intercultural Information Ethics would not only dedth questions related to the concept of inforimmat
(and perhaps knowledge in the case of Indigenoopl®g) but also with ethical questions relatechi t
technology itself. As Luciano Floridi points out:

The computer presents itself as a culturally defiriechnology and has become a symbol of the new
millennium, playing a cultural role far more infiigl than the mills in the Middle Ages, mechanical
clocks in the seventeenth century, or the stearimerig the age of the industrial revolutibn.

The computer and other Information and Communicafiechnologies (ICTs) are the fundamental
instruments for implementing and creating the Infation Society. However, ICTs are not only a
culturally defining technology, but — as any tediogg — also a cultural product of their own. Theflect
the particular cultural conditions that they wengeeging from. As the medium of digital communicatio
ICTs define, for instance, the way that knowledge mformation have to be encoded to fit the
technology.

Therefore they will in turn impact the cultural tyeg of users from a different cultural backgrouif,
example Indigenous Peoples. Those impacts canitutest challenge, a potential or both — dependimg
the participation of the new users in the introguctof ICTs on their own terms. Participation of
Indigenous Peoples in this procésglirectly linked to their ability to adapt thesew technologies in a
way to enrich their cultures, strengthen their tdis and improve their quality of life. However,
successful adaptation of elements from other cedturas well as their innovative use - highly delseon
the degree of how much this process is owned antialled by the receivers.

Intercultural Information Ethics should also beraniework to address these issues, for examplearas p
of ethical considerations related to the digitalidi. It would be essential to involve other stakdbrs
such as Governments, international organisatiomgeldpment agencies, NGOs and — last but not {east
the private sector into these discussions. Paatilyuthe private sector might be compelled to deped
business ethics or code of conduct relating tdrnif@mation Society and ICT business.

Intercultural Information Ethics, indeed, could &edriving force to form a platform for intercultiira
dialogue between all stakeholders of the Inforrmaociety aiming to develop its ethical foundations

8ibid; p.7 and p.5, printed version

" Luciano Floridi 2002: What is the Philosophy ofdmation? In: Metaphilosophy (33), 1/2, p.127;
www.philosophyofinformation.net/; refering to JBolter 1984: Turing’s Man: Western Culture in ther@puter Age. Chapel
Hill: University of North Carolina Press
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Annex |

CIHR GUIDELINES FOR
HEALTH RESEARCH
INVOLVING ABORIGINAL PEOPLE

May 2007
Executive Summary

Purpose and Application

These Guidelines have been prepared by the Etlifee@f the Canadian Institutes of Health Research
(CIHR), in conjunction with its Institute of Aboiigal Peoples’ Health, to assist researchers and
institutions in carrying out ethical and culturattpmpetent research involving Aboriginal peoplehe T
intent is to promote health through research that keeping with Aboriginal values and traditiom$ie
Guidelines will assist in developing research padhips that will facilitate and encourage mutually
beneficial and culturally competent research. Th€&lines will also promote ethics review that daab
and facilitates rather than suppresses or obstrastarch. These Guidelines are applicable to neseas
carrying out research to which CIHR has made anfifz contribution. The reader should note thas¢he
Guidelines are not regulations nor are they meabetof general application. Rather, they are dues
that should be followed by anyone who carries esearch involving Aboriginal people in Canada & th
research is funded by CIHR. The obligation on #&earcher to abide by the Guidelines is contractual
i.e. it is voluntarily assumed by the researchereiurn for the funding provided by CIHR. As these
guidelines primarily address the special considaratthat arise when carrying out research invglvin
Aboriginal people, researchers must also refeard, comply with, other Tri-Council and CIHR polisje
as well as any applicable legislation and, for éhlmswhom it applies, the Canadian Charter of Rigimd
Freedoms. Other agencies of government may impidiganal regulatory or other requirements.

Background

CIHR established the Aboriginal Ethics Working Goo(AEWG) in March 2004 as part of a broader
national endeavour to develop research ethics Ljéde for Aboriginal people. The AEWG was
representative of Aboriginal interests and acadedigciplines in providing advice and support foe th
development of the Guidelines. The AEWG met tolshte, discuss and draft the Guidelines over the
course of two years. A series of commissioned backgl papers and contributions from the Aboriginal
Capacity and Developmental Research EnvironmenBA@RE) network informed the deliberations of
the AEWG. It followed a hands-on, active approathhe development of the Guidelines and adopted
ethical principles to guide its work.

A comprehensive, nation-wide strategy for consugtatvith Aboriginal communities, researchers and
institutions was built on the ACADRE network. TheCADRE network is a unique university-based
resource with links to academic research commundied partnerships with regional First Nation, inui
and Métis communities. Proposals for research etbidlaboration were accepted from the ACADRE
centres; each proposal was unique to the centrdy BLLADRE activities focused on work with
communities to translate traditional values andcstmto guidance for health researchers; this éattiine
foundation for the Guidelines.

The first draft of the research ethics Guidelinemsveompleted in May 2005. Initial vetting of the
Guidelines took place through the ACADRE centred toeir community partners to determine cultural
appropriateness and acceptability. Then, feedbaa& sought from the wider academic community.
Consultations and vetting throughout Aboriginal aadearch communities were initiated in the fall of
2005 and continued through March 2006; these sessiere conducted by the ACADRE network.
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The Ethics Office along with the National Counail Bthics in Human Research conducted workshops
and consultations with Aboriginal communities, weshers and members of research ethics boards to
obtain feedback on the draft Guidelines. The docunveas electronically posted by CIHR and its
partners to enable widespread access and awaranest solicit comments prior to final revisiorwd@
timeline extensions for feedback were granted toommnodate the high level of interest by the
Aboriginal and bresearch communities and requestsaadditional workshops and consultations. This
inclusive and adaptive approach to the developrmogtite Guidelines helped achieve a workable balance
on specific issues, given the multiple and divgrsespectives expressed. The Guidelines were thtrded
by CIHR’s Ethics Office, in consultation with HealCanada and Justice Canada, to optimize internal
consistency, and to ensure that the Guidelinexatefl CIHR's mandate. These Guidelines will
contribute to the Tri-Council process establistedevise Section 6 of the Tri-Council Policy Stagsn
Ethical Conduct for Research Involving Humans, \whaddresses research involving Aboriginal people.

Summary of Articles

Article 1

A researcher should understand and respect Abatigiorld views, including

responsibilities to the people and culture thawffoom being granted access to

traditional or sacred knowledge. These should berporated into research agreements,

to the extent possible. The first principle of #eSuidelines is premised on a need for researdbers
understand and respect Aboriginal world views, ipalidrly when engaging in the sphere of traditional
and sacred knowledge, and the corresponding refildpsthat possession of such knowledge entails.
Researchers should understand the broader sensexcotintability in order to understand the
responsibility they have when entering into a redeaelationship with Aboriginal people.

Article 2

A community’s jurisdiction over the conduct of raseh should be understood and

respected. This article should be read in the abtithe discussion in Section 1.5, which

addresses the application of this document. Sonwigihal communities manage and control matters
dealing with health. Where this is the case, aameber should comply with any by-laws, policiedesu

or procedures adopted by the community. For exanmgrieAboriginal community may have its own
Research Ethics Board and/or community researdoquts.

Article 3

Communities should be given the option of a paréitiry-research approach.

Genuine research collaboration is developed betwesearchers and Aboriginal communities when it
promotes partnership within a framework of mutwast and cooperation. Participatory research esable
a range of levels and types of community partiégmetvhile ensuring shared power and decision-making
Such partnerships will help to ensure that researolceeds in a manner that is culturally sensitive,
relevant, respectful, responsive, equitable angbrecal, with regard to the understandings and fisne
shared between the research partner(s) and Abakigommunity(ies).

Article 4

A researcher who proposes to carry out researdhtdbahes on traditional or sacred knowledge of an
Aboriginal community, or on community members asoAginal people, should consult the community
leaders to obtain their consent before approacbomgmunity members individually. Once community
consent has been obtained, the researcher wilingtédd the free, prior and informed consent of the
individual participants. A process to obtain theefr prior and informed consents from both the
community affected and its individual participastsould be undertaken sufficiently in advance of the
proposed start of research activities and shouté iato account the community’s own legitimate
decision-making processes, regarding all the phafsgi&inning, implementation, monitoring, assessmen



UNEP/CBD/WG8J/5/INF/14
Page 25

evaluation and wind-up of a research project. Bagirement for community consent is distinct frdma t
obligation of researchers to obtain individual @tsrom research participants.

Article 5

Concerns of individual participants and their comityiregarding anonymity, privacy and confidentiali
should be respected, and should be addressedédsearch agreement. The researcher, the individual
participants and the community should have a gbemr understanding as to their expectations with
regard to the anonymity of the community and ofititividuals participating in the research projectd

the extent to which research data and resultsevtiain confidential to the researcher. If anonynstyot
possible, or if there are necessary limitationsatonymity or confidentiality, these should be diar
communicated.

Article 6
The research agreement should, with the guidanceromunity knowledge holders,
address the use of the community’s cultural knogdeand sacred knowledge.

Article 7

Aboriginal people and their communities retain thieherent rights to any cultural knowledge, sacred
knowledge, and cultural practices and traditionkictv are shared with the researcher. The researcher
should also support mechanisms for the protectiosuch knowledge, practices and traditions. Any
research involving Aboriginal people will involvée sharing of some cultural knowledge, practices
and/or traditions even when these are not the stshjd the study, as they provide necessary cantéet
recording of knowledge, practices and traditionsmy form (written notes, audio, video, or othemyis
should only be done with explicit permission andemmutually-agreed terms that are set out in azkvan

of the research with the guidance of appropriatdeisl and knowledge holders. All uses and wider
dissemination of cultural knowledge, practices taditions should also be by permission.

Article 8

Community and individual concerns over, and claitos intellectual property should be explicitly
acknowledged and addressed in the negotiationtivélcommunity prior to starting the research pitojec
Expectations regarding intellectual property righitsll parties involved in the research shouldstaded

in the research agreement. Not all information mowledge can be protected by existing intellectual
property laws, given the strict eligibility criteridefining these legal rights. Understanding and
communicating what does and does not qualify asll@utual property under current Canadian and
international laws is the joint responsibility dfetresearcher and communities involved. Researtth wi
explicit commercial objectives and/or direct orinedt links to the commercial sector should be tyea
communicated to all research partners.

Article 9

Research should be of benefit to the communityelsas to the researcher.

A research project should lead to outcomes thabaneficial to the participating Aboriginal commiyni
and/or individual community members. Benefit shgnis-a-vis a community should be interpreted from
the community’s perspective. This may include thlggand intangible benefits, including those agsin
from altruism.

Article 10

A researcher should support education and trainingboriginal people in the community, including
training in research methods and ethics. Researcdtesuld work to foster capacity building among
Aboriginal people to enhance their participatiorrésearch projects and improve the overall intevast
between Aboriginal governance mechanisms and pablicational institutions.
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Article 11.1
A researcher has an obligation to learn aboutagpdly, Aboriginal cultural protocols
relevant to the Aboriginal community involved iretresearch.

Article 11.2
A researcher should, to the extent reasonably Iplessranslate all publications, reports and
other relevant documents into the language of dimencunity.

Article 11.3

A researcher should ensure that there is ongoougsaible and understandable communication with the
community. Aboriginal communities often have cudtluprotocols involving interactions within the
community. It is important that researchers leabouh these and respect them. When providing a
research project report to the community, the mesea should, at a minimum, provide an executive
summary in the language of the community unlesstmemunity has expressly waived this. The reports
or other communications of results should use lagguand terminology that are readily understood by
the community.

Article 12.1
A researcher should recognize and respect thesrightl proprietary interests of individuals and the
community in data and biological samples generatddken in the course of the research.

Article 12.2
Transfer of data and biological samples from ontheforiginal parties to a research agreementthacé
party, requires consent of the other original gab).

Article 12.3

Secondary use of data or biological samples regsjpecific consent from the individual
donor and, where appropriate, the community. Howef/éhe research data or biological
samples cannot be traced back to the individuabddhen consent for secondary use need
not be obtained from the individual. Similarlyré&search data or biological samples cannot
be traced back to the community, then its consarédcondary use is not required.

Article 12.4

Where the data or biological samples are knowrate foriginated with Aboriginal people,
the researcher should consult with the appropAatmiginal organizations before initiating
secondary use.

Article 12.5

Secondary use requires REB review.

These guidelines set out basic principles for tbkection, disclosure, use and transfer of data and
biological samples. The details of safeguards ptoig the privacy and confidentiality of data and
biological samples should be negotiated as parthefresearch process and specified in a research
agreement. Subject to the community’s views oniticathl or sacred knowledge, co-ownership of data
between researchers and communities is recommebédeause the Aboriginal community and the
researcher are both integral to the production aib.dIf there is to be transfer of data or biolagic
samples to a third party, this should be done avith the consent of the researcher, the individual
participants and the community. If the third pagyo engage in secondary use of the transferredata
biological samples, then a further consent to tisat must be obtained. The consent should address ho
confidentiality and privacy will be respected. Inyacase, secondary use of data or biological sample
requires new consent unless such use is spegifiggibed to in the research agreement. Notwithstgnd
the above, individuals retain the right to accest® c&bout themselves. In cases where the reseaech i
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governmental activity, other standards for protegiprivacy may apply, flowing, for example, froneth
Canadian Charter of Rights and Freedoms or privacylegislation.
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Article 13

Biological samples should be considered “on loan'the researcher unless otherwise specified in the
research agreement. Subject to the terms of treamgs agreement with their community, biological
samples from Aboriginal participants should be @#red “on loan” to the researcher, analogous to a
licensing arrangement, and this should be det&il¢ide research agreement.

Article 14

An Aboriginal community should have an opporturittyparticipate in the interpretation of data anel th
review of conclusions drawn from the research tsue:m accuracy and cultural sensitivity of
interpretation. Research involving Aboriginal peoplis susceptible to misinterpretation or
misrepresentation when information about the grisugmalyzed without sufficient consideration ofeath
cultural characteristics that make the group distifthe opportunity for review of research resblshe
Aboriginal community should be provided before submission of research findings for publication, to
ensure that sensitive information is not inappratety divulged to the public and that errors angexied
prior to wider dissemination. This should not benstoued as the right to block the publication of
legitimate findings; rather, it refers to the commty's opportunity to contextualize the findingsdan
correct any cultural inaccuracies.

Article 15

An Aboriginal community should, at its discretidre able to decide how its contributions to the aede
project should be acknowledged. Community membegsatitled to due credit and to participate in the
dissemination of results. Publications should recg the contribution of the community and its
members as appropriate, and in conformity with ictemftiality agreements.

A sample research agreement and charts describingtép-by-step procedures of the research process
are included as preliminary guides in Section iidl an the Appendix.



