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NOTIFICATION

Follow-up to the fifth meeting of the Ad Hoc Open-ended Working Group on Access
and  Benefit-sharing, Montreal, Canada, 8 to 12 October 2007

Dear Madam/Sir,

As a follow-up to the fifth meeting of the Ad Hoc Open-ended Working Group on
Access and Benefit-sharing, | am pleased to convey to you, for your information, a letter
from the Co-chairs of the Working Group together with the following attachments:

- The Co-Chairs’ Reflections on Progress Made by the Working Group on
Access and Benefit-sharing at its Fifth Meeting;

- Notes from the Co-chairs on Proposals made at WG-ABS 5;

- An Explanatory Note from the Co-chairs of the WG-ABS regarding the
provisional agendas for the fifth and sixth meetings of the Working Group;
and

- The provisional agenda for WG-ABS 6 (UNEP/CBD/WG-ABS/6/1)

Please accept, Madam/Sir, the assurances of my highest consideration.

Ahmed Djoghlaf
Executive Secretary

To: CBD National Focal Points and ABS National Focal Points
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Co-Chairs

Ad Hoc Open-ended Working Group
on Access and Benefit-sharing

UN Convention on Biological Diversity

November 8, 2007

Dear Colleagues,

We are pleased to attach, as agreed at the fifth meeting of the Ad Hoc Open-
ended Working Group on Access and Benefit-sharing (ABSWG-5), the following
documents: Co-Chairs’ Reflections On Progress Made by the Working Group On
ABS at its Fifth Meeting; Notes from the Co-chairs on Proposals made at
WGABS-5.

The Co-Chairs’ Reflections focus on potential areas of convergence, options,
possible tools and concepts for clarification arising from interventions made by
governments, indigenous and local communities and stakeholders at the
ABSWG-5. The various items collected in these reflections do not follow a
specific order of priority. Areas of potential divergence are not incorporated in
the attached Reflections as they were not included in the original draft shared at
ABSWG, due to time constraints. The Co-Chairs’ Reflections were drafted with
the aim of assisting the Working Group in the critical exercise of making the
transition between the ‘range of views’ (as contained in the annex to Decision
VIII/4A as well as in the identified inputs in paragraph 2 of the same decision)
and articulating ‘concrete options’ for the different items of the agenda of
ABSWG-5 and ABSWG-6, in the context of the elaboration and negotiation of the
international regime.

With regard to the Notes from the Co-chairs, we wish to remind readers that this
document is neither a compilation of the statements made at the ABSWG5 nor is
it intended to be comprehensive. As requested and reflected in the report of the
meeting (UNEP/CBD/WG-ABS/5/8, paragraph 96), the submissions on proposals
made at the meeting have been attributed to the Parties that made them.

Further, and as agreed by the Working Group, the Notes include comments
provided by delegates, at the invitation of the Co-chairs.

The aforementioned documents - which are the sole responsibility and under the
sole authority of the Co-chairs - will be made available as information documents
at the Working Group’s sixth meeting.
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We respectfully remind delegations, as you prepare for ABSWG-6, that the fifth
and sixth meetings of the Working Group are being approached in effect as “two
sessions of a single meeting”. In this regard, we draw your attention to the Co-
chairs’ Explanatory Note prepared for ABSWG-5 and the Provisional Agenda for
ABSWG-6 (UNEP/CBD/WG-ABS/6/1). Both documents are attached and are
available through the Secretariat’'s website at www.cbd.int or http://biodiv.org.

If you would like further clarification on the above process, please do not hesitate
to contact us directly (our co-ordinates are given below).

Finally, we wish to express our sincere and deep appreciation to all participants
in ABSWG-5. While it is clear that much work remains, the recent meeting in
Montreal confirms that the Working Group has at its disposal the means and the
spirit to achieve the progress necessary to meet its important mandate.

We wish you all the best in your preparations for ABSWG-6 and we look forward
to seeing you in Geneva.

Sincerely,

Timothy Hodges Fernando Casas

Tel: 1819 956 9885 Tel: 571 3230772
Mobile: 1 613 220 9085 Mobile: 57 316 472 5347
Fax: 18199531765 Fax: 5713230772
E-mail: tim.hodges@ec.gc.ca E-mail: fccasas@gmail.com

Enclosures (4)



CO-CHAIRS’ REFLECTIONS ON PROGRESS MADE BY THE WORKING GROUP ON ABS AT ITS FIFTH
MEETING

Potential areas of convergence, options, possible tools and concepts for clarification

Potential Areas of Convergence

e The International Regime on ABS is to assist with the implementation of the third objective of the
Convention

e The International Regime on ABS is to contribute to the implementation of the other two objectives
of the Convention

e The International Regime is to support national implementation of the ABS provisions of the
Convention

e The International Regime is to complement national ABS measures

e International Regime should respect/recognise/accommodate national circumstances, priorities
and diversity among Parties

e Access and benefit-sharing are interlinked — two sides of a coin
e International Regime is to set out minimum requirements for benefit-sharing and/or access

e Importance of measures to support compliance with prior informed consent (PIC) and mutually
agreed terms (MAT) when genetic resources leave the provider country and their linkages to access

e Benefit-sharing includes monetary and non-monetary benefits
e Linkage between genetic resources and traditional knowledge need to be addressed
e Internationally recognized certificate could be part of the international regime

e Report of the Group of Technical Experts on an Internationally Recognized Certificate considered as
useful basis for further work

e (Capacity building and training needs to be an integral element of the International Regime
e Capacity-building to support implementation of the regime
Benefit-sharing

Potential areas of convergence




e International Regime should complement national legislation
e International Regime should support national implementation
e Benefits linked to conservation and sustainable use of biological diversity.

Options and possible tools

e Sectoral approaches for standardizing choices in material transfer agreements (MTAs)
e Model contracts/clauses
e Best practices on benefit-sharing

e Benefit-sharing includes non-monetary benefits, such as participation in research and development
and technology transfer, and monetary benefits

e Minimum international conditions, standards and requirements for benefit-sharing
e Benefit-sharing should be mandatory

e Involvement/inclusion of indigenous and local communities in benefit-sharing and related
negotiations

e Multilateral benefit-sharing options for cases where the origin of genetic resources is unknown
through the establishment of a fund

e (Capacity-building
e Mechanisms to monitor and enforce compliance with benefit-sharing agreements

Concepts for clarification

e Derivatives
e Biological resources vs genetic resources
Access

Potential areas of convergence

e Access based on PIC and MAT, including PIC of indigenous and local communities
e Access dependant on benefit-sharing and vice versa
e Access procedures to be predictable and provide legal certainty

e International Regime to address access to genetic resources and associated traditional knowledge



Options and possible tools

e  Minimum standards/requirements for access in the International Regime

Need to distinguish between access for scientific and for commercial use

- Mechanisms to address change of use or intent of user
- Facilitated access for non-commercial use

mechanism

Parties to report on submitted access applications to an international information exchange

e For exsitu collections, if country of origin is unidentifiable, provider country can grant access on

behalf of community and benefits could be shared through a Fund.

Model provisions/standardisation

Capacity-building for the development of national ABS legislation

Commitment to non-discrimination in providing access

Concepts for clarification

e Derivatives

e Differentiation between access to biological resources and access to genetic resources

e Relationship between country of origin and provider country
Compliance
Measures to support compliance with PIC and MAT

Options and possible tools

e International mechanism needed:
- To monitor compliance
- To enforce compliance
e Remedies and sanctions for non-compliance
e Measures to prevent misappropriation
e International Regime to prohibit the use of misappropriated genetic resources

e Strong contractual system



e Model contracts/clauses

e Private international law can assist to address problems relating to contracts when parties to
contracts are in different jurisdictions.

e Recourse to enforcement/ enforcement mechanisms

o Legally binding elements of user measures could be considered if linked to minimum requirements
for access

e Awareness raising among users

e Use of modern communication tools to facilitate traceability of genetic resources and their uses
e Notifications on updated ABS legislation

e Unilateral declarations by users that genetic resources have been legally obtained

e Codes of conduct/ guidelines for users

e Public research funding agencies to oblige users to comply

e (Capacity-building

e Independent technical legal advice for indigenous and local communities

International disclosure requirements in IPR applications

Concepts for clarification

o Need for transparency vs confidentiality of ABS agreements

e Definition of misappropriation, traditional knowledge and derivatives

e Application of principle of shared but differentiated responsibility to remedies and sanctions.
Internationally recognized certificate of origin/source/legal provenance

Potential areas of convergence

e Report of the Group of Technical Experts considered as useful basis for further work
o Certificate should be part of the international regime

e C(Certificate to support monitoring and compliance with PIC and MAT once genetic resources have
left the provider country

e Tool to prevent misappropriation



An internationally recognised certificate should supplement ABS contracts and ABS legislation
Certificate should be practical, feasible and cost-effective
Certificate should not impede scientific research

Certificate may be used as a means of complying with the disclosure requirements

Options

Certificate of compliance with national law in accordance with the Convention or certificate of
origin

Certificate of compliance issued by competent national authority

Competent national authorities to be established by Parties as users and providers of genetic
resources

Mandatory or voluntary

The certificate to provide minimum information, as reflected in the report of the Group of Technical
Experts

Standardized internationally recognised format

Reporting system

Establishment of national databases and of an International Registry
Effective checkpoints to be identified

Checkpoints to cover commercial and/or non-commercial use, including scientific use of genetic
resources

Absence of certificate should not imply illegitimate or illegal access
Minimum check points to be agreed at the international level
Capacity development for operating the system

Model certificate to be tested through a pilot programme

Concepts for clarification

Whether it should apply to traditional knowledge and how, in order to support the implementation
of Article 8(j)



Whether the certificate should apply to derivatives and how

What should be the check points?

What genetic resources should the certificate apply to?

Sanctions for non-compliance

How the certificate would relate to other elements of the international regime
Misappropriation

Whether the certificate should provide traceability or tracking mechanism

Relationship with other international agreements such as the, WTO, CITES, FAO ITPGRFA, including
its SMTA

Feasibility, practicality and costs of the certificate, including costs of maintaining such a system
Monitoring, enforcement and dispute settlement

I. Inrelation to ABS legislations and ABS contracts

Potential areas of convergence

Parties to ensure compliance with national ABS legislation and the CBD

Issue closely linked to measures to support compliance PIC and MAT

Further legal expertise needed to address this issue

International Regime to provide expeditious, effective access to justice, at low transaction costs.
Capacity-building necessary for monitoring, enforcement and dispute settlement

Dispute settlement to be expeditious, effective and low cost

Options and possible tools

Non- compliance scenarios:
- Breach of an ABS contract
- lllegal access

Existing mechanisms of contractual law, private international law and criminal law to provide legal
mechanisms in situations of non-compliance when users and providers are in different jurisdictions.



e Guidance could be developed on how to apply existing legal mechanism to access and benefit-
sharing

e International Regime to set requirements for implementation of monitoring and enforcement
mechanisms both by provider and user countries.

e International collaboration among enforcement agencies and court systems of provider and user
countries to address alleged infringements of national legislation and ABS agreements.

e Sectoral approaches for standardising choices in MTAs also relevant for effective monitoring and
enforcement

e Improving information base as a means for effective monitoring and enforcement
e Certification vital instrument for monitoring/tracing genetic resources, and enforcement

e Checkpoints such as those established for the internationally recognized certificate critical
instruments for enforcement once genetic resources have left the provider country

e Promote engagement with ABS-related intermediaries with a view to enhance compliance with
ABS-related arrangements

e Cooperative mechanisms for resolving disputes to ensure that indigenous and local communities
have access to courts in user countries, in particular in cases of alleged misappropriation

e Monitoring of access negotiations to ensure balance of bargaining power

Concepts for clarification

e Whether the IR should include an international requirement for disclosure of origin/source/legal
provenance to ensure monitoring and compliance

e The need for specific ABS administrative and judicial remedies
e  Whether to undertake international work on defining misappropriation

o  Whether to introduce an international obligation to prohibit misappropriation, following the
development of an international definition

e Role of State and non-State actors in the regime to be further examined
Il. Inrelation to the implementation of the International Regime

Potential area of convergence

e To be addressed once negotiation of international regime is in further advanced stage



Options

e Parties to develop national legislation for the implementation of the international regime, including
sanctions

o Need for accessible and effective dispute settlement provisions in IR, in addition to Article 27.
e Consider establishment of an international compliance committee
Traditional knowledge and genetic resources

Potential area of convergence

e International regime to be developed and implemented so as to support implementation of 8(j)

Options and possible tools

e Potential users seeking access to traditional knowledge associated with genetic resources should do
so on terms equal to those for access to genetic resources, based on PIC and MAT

e International Regime to encourage Parties to consider the development and adoption of sui generis
systems in accordance with national law

e Sui generis systems to be developed to be complementary to the IR

e Draft code of ethical conduct, under development by the WG-Art. 8(j), could be considered as an
element for inclusion into the IR

e IR toinclude sharing of benefits arising out of the utilization of genetic resources and associated
traditional knowledge in accordance with PIC and MAT

e Guidance to be developed for the inclusion of TK in national ABS regimes

e IR to take into account the UN Declaration on The Rights of Indigenous Peoples (UNDPCRIPS), in
particular its Article 31

Concepts for clarification

o Whether to integrate TK into the IR as a stand alone element or a cross-cutting element

o Whether the IR should include international IP-related norms for protection of TK, including
disclosure requirements in IPR applications

e Collaboration between WG-ABS and WG on 8(j)

e Collaboration between CBD and other fora on traditional knowledge and genetic resources



Collaboration with the WG-Article 8(j)

e Report of the group of technical experts to be forwarded to the WG-8(j)
e Expert meeting could address:

- How the certificate could include TK

- How the draft ethical code of conduct could contribute to the IR

- ldentify best practices to ensure that ABS-related research respect TK, e.g., publications and
registries

- How can TK be integrated into PIC procedures, in particular in light of national PIC procedures
and transboundary territories of indigenous communities

- How can TK be integrated into standardising MTAs.

- Capacity-building needs and implications stemming from the IR



Capacity-building

Potential areas of convergence

e (Capacity building and training needs to be an integral element of the IR
e (Capacity-building to support implementation of the regime

Options and possible tools

e IR to include minimum requirements on capacity building

e ABS capacity building action plan to provide guidance

e Pertinent provisions of the IR need to include technology transfer

e Technology transfer needs to be flexible, demand-driven in accordance with national needs

e North-south and south-south transfer of technology, including capacity building, to maintain
acquired technology and for technology adaptation

e Technology transfer to involve local scientists and include joint research
e lLack of awareness to be addressed in parallel with lack of capacity
e Establish financial mechanism for capacity building
e (Capacity building needs to be extended to indigenous and local communities
e Areas for capacity building could include:
- Negotiation of contracts
- Empowering indigenous and local communities with regard to their provision of free PIC

- PICand MAT
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Notes from the Co-chairson Proposals made at WGABS-5

Explanatory note:

These notes from the Co-Chairs include proposals made at the fifth meeting of the Working Group on
Access and benefit-sharing. They are neither a compilation of the statements made at the meeting, nor
are they comprehensive.

As requested and reflected in the report of the meeting (UNEP/CBD/WG-ABS/5/8, paragraph 96), the
submissions on proposals made at the meeting have been attributed to the Parties that made them.

In addition, as agreed by the Working Group, these notes include comments provided by del egates before
the end of the meeting, at the invitation of the co-chairs (paragraph 97 of the report).

Agendaitem 3: International Regime
Australia

The ABS Working Group has several mandates cordameecisions of the Conference of Parties at its
sixth, seventh and eighth sessions. Australia stppocused discussion to progress the ‘elaboratah
negotiation of an international regime’ on accesd benefit sharing at WG5 and WG6 in accordance
with decision VIIl/4 A and VII/19 D.

Australia also continues to adhere to its integire¢ statement made at the World Summit on
Sustainable Development in 2002, in which it statBdragraph 44(0) is an invitation to the Confeen
of the Parties of the Convention on Biological Daity to consider how to promote and safeguard the
outcomes of its Decision VI/24..." Australia notesitiparties are yet to reach agreement on the nganin
of the term ‘international regime’ or the contehtay regime.

Australia supports consideration at Working Groupnsl 6 of what, if any, additional measures states
could take collectively to support better and meffective implementation at the domestic level lo# t
access and benefit sharing provisions of the CdienThe discussion should be based on experiences
to date in domestic implementation and should leeged on practical and concrete measures.

The aim of these discussions should be to adoptdmgensus a decision at COP9 on the meaning,
including the nature, scope and objectives, ofiaternational regime’ and the elements such a regim
should contain. The decision at COP9 should mansia¢eific work to complete the elements of the
regime for adoption at COP10.

Australia believes that these discussions shouwdgad in accordance with decision VII/19 D and with
the benefit of the inputs identified in decisionl¥4 A. Australia notes that the terms of referefmethe
elaboration and negotiation of an internationalmegcontained in decision VII/19 D refer to the tune’

of the international regime as follows: ‘The intational regime could be composed of one or more
international instruments within a set of princgleorms, rules and decision-making procedures]lieg
binding and/or non-binding’.

Australia continues to support this characterisatbthe possible nature of an international regand
supports focused discussion aimed at reaching mgmeat COP9 on the nature, scope and elements of
an international regime which will be negotiated &doption at COP10.

The annex to decision VIII/4 constitutes one ofesaVinputs to the Working Group. However, the COP
has not made any decision on the nature, scopemeats of the international regime and no agreémen

l... 1



has been reached in the Working Group. Austral&adoasistently maintained the position that it wok
enter into textual negotiations on the basis ofaimeex to VIII/4 A aimed at adoption of a prototmkhe
Convention.

Canada

» Canada still believes that member states needtterhenderstand what new elements, if any, a new
international regime on ABS would have before déstng the nature of the instrument.

* The Gap Analysis document highlights that the mijaf Parties have not adopted national ABS
measures. This demonstrates the need to incregsiementation and awareness of the CBD
requirements, as the need for additional meassrassessed.

* There are currently a number of instruments tha&teicluding the Bonn Guidelines, and we are
interested in hearing discussion about whetherhamytnew is needed and if so, what level of
international effort and collaboration would be deg.

* What constitutes a gap may be a matter of intesipogt.

» Canada supports the approach of the Co-chairstesfon substantive issues at this juncture.

3.1. Fair and equitable sharing of benefits
Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries

Minimum conditions and standards for the fair agdigble sharing of the benefits arising out of tise
of genetic resources, derivatives and/or associaseltitional knowledge shall be stipulated in nagib
legislations and shall be based on mutually agresds and on prior informed consent.

The conditions for the equitable sharing of thedfiés arising out of the use of traditional knowded
innovations and practices associated with genatgources and derivatives shall be stipulated in
mutually agreed terms, in accordance with natideglislations: a) between the indigenous or local
communities and the users; or b) between userghendational authority of the provider country, twit
active involvement of concerned indigenous andllocenmunities.

Parties shall establish, taking into account Aetitb, paragraph 3 and 4, Article 19, paragraphdl2an
and Article 20, paragraph 4 of the Convention, mess to ensure the fair and equitable sharing of
benefits from the results of research and developnirecluding through facilitating access to theuls

of such research and development and through ateessl technology transfer, and other utilizatbén
genetic resources, derivatives and/ or associagatitional knowledge, including technology protekcte
by patents and other intellectual property rightsconcessional and preferential terms to developing
countries, taking into account prior informed cartsend mutually agreed terms and respecting ndtiona
legislations of the country of origin of such resms or the parties that have acquired the ressiince
accordance with the Convention.

Parties that develop technologies making use ofetierresources, derivatives and/or associated
traditional knowledge shall establish national $afion to facilitate access to, joint developmant
transfer of those technologies to developing ceesitthat are the origin of such resources, derigati
and/or associated traditional knowledge under nilytagreed terms.

Namibia on behalf of the African Group

The International Regime must:

- clearly set minimum conditions, standards ampiirements for benefit sharing

- cover derivatives and products of genetic resesr

- link access to benefit-sharing

- address genetic resources whose origin is nmtRror not from within national jurisdiction
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- include indigenous and local communities in Bsharing

- direct benefits to promote conservation andasnable use of biodiversity in country of origin

- provide for disclosure of country of origin odmetic resources, derivatives and products anctiatsd
traditional knowledge in intellectual property riglapplications

Colombia

Meaning of derivatives needs to be clarified: pridwnaturally steaming from biological metabolisim o
genetic resources, e.g. latex production (unlikepcts with value added)

Portugal on behalf of the European Community and its Member States
International Regime could provide for a standadikTA on a sectoral basis

International regime to build on and maximize thee wf modern communication tools to promote
transparency and legal certainty

Australia

* Australia encourages parties to implement domésgislation to generate benefits from research on,
and utilisation of, genetic resources that areiwithe scope of the Convention.

* Australia notes that, in its domestic experienhe,most benefits generated under access and benefit
sharing legislation and contracts are in the fi@fi|axonomy, scientific research and environmental
knowledge. Australian contracts also ensure thaefis from utilisation and commercialisation are
returned to providers on mutually agreed terms.

* Australia supports the flexible use of contractsatmw providers and users to define benefits
according to their particular preferences and onstances.

* Australia is willing to discuss the concept of mmim standards for benefit-sharing but would not
support any prescriptive or binding list which lied the flexibility of Australian providers to
negotiate contracts.

» Australia could support additional work aimed d&tilg the information base for providers to
negotiate with users in different sectors.

Thailand

International Regime to facilitate setting favodeaberms for benefit-sharing of genetic resourced a
associated knowledge to encourage scientific reBestivities.

International Regime to provide for the developmehtguidelines to assist countries in facilitating
determination of MATSs for benefit-sharing to diféetiate between scientific and commercial uses.

Indigenous and local community representatives

The International Regime is to provide for the efifiee implementation of PIC of indigenous and local
communities reflected in MATSs involving not onlyaggs but indigenous peoples.

The International Regime to support indigenousigastion in any national, regional or sub-regional
body established to implement any ABS regime.

The International Regime to ensure that indigeramus local communities are principle parties to ABS
arrangements on all levels (not only third-partpdfeciaries, but active parties in the process).



The International Regime to provide for culturalippropriate monetary and non-monetary benefit-
sharing, such as social and cultural support, d@ioy capacity and institution building.

The International Regime to provide for benefitrgg consistent with indigenous peoples customary
law

ABS arrangements are to be appliedricitu andex situ sources of genetic resources and associated
traditional knowledge

Canada

» All countries are both users and providers of gemetources.

* What constitutes fair and equitable sharing of enenay well best be determined by the provider
and user of genetic resources in direct discussaodsnegotiations. One way of doing this may be a
contract.

* A key question: do users/providers have the capdoit a fair and equitable negotiation? It is
important to have:

o National/sub-national implementation

Negotiation capacity

Consistency with the Bonn Guidelines

Monetary and non-monetary benefits;

capacity-building

Sectoral approaches

Model contracts provisions

Standardization

« Derivatives, while outside the scope of the CBDy easily be accommodated in contracts.

¢ Any International Regime must be enabling and Bexenough to accommodate national regimes.

* Most benefits - and certainly those of an immediaséure - will be non-monetary rather than
monetary, but contracts can address both.

» Countries providing genetic resources should canmsithe importance of capacity-building,
collaborative research, technology transfer trajrétc., as benefits.

O O0OO0OO0OO0OO0OOo

Exclusions from the regime

» Derivatives and products fall outside of the scopthe Convention.

» Genetic resources provided or acquired after thwy @mto force of the Convention in 1993.
* Genetic resources from areas beyond national jatied.

3.2.  Accessto genetic resources
Argentina
Throughout this section refer to geographical origi
Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries
Access to genetic resources and derivatives

States have sovereign rights over their own genetsources and derivatives and the authority to
determine access rests with national Governmemtssasubject to national legislation.

Indigenous and local community representatives

The United Nations Declaration on the Rights ofigedous Peoples (DECRIPS) to be respected and
promoted by national legislation

4 /...



Namibia on behalf of the African Group

Derivatives and products to be included

Access linked to benefit-sharing

No distinction between commercial and non-commeérusas

Third-party users must gain PIC of country of amigi

Where there is no country of origin identifiablenefits accrue to international community
Provisions on third-party transfers needed

To be further discussed: biological vs. genetioueses; derivatives; country of origin

Portugal on behalf of the European Community and its Member States

International Regime to build on Bonn Guidelinespven beyond them and establish international
minimum requirements for access

Simplified access procedures for research undertaiid non-commercial intent

International guidance on ABS legislation, inclugimodel legislation and technical protocols

Deliverables for ABS regime to be in accordancdwitticle 15:

- specific rules on PIC requirements or existesfogther norms for obtaining PIC

- clear legal status and rules on ownership oétiemesources found im situ andex situ conditions
- availability and accessibility of information dow to obtain PIC

- limitations on time and costs for obtaining RI€cisions

- existence of procedures for simplified accesstm-commercial research

Supplying up to date information to an internatioGiearing House Mechanism on national provisions
and administrative contacts for access to genesicurces and associated traditional knowledge

Non-discriminatory application of ABS requirements
Tanzania
Application to pre-existing collections

Canada

» Canada supports facilitated access to genetic reseun national implementation of access and
benefit-sharing.
* Akey challenge in facilitated access is capacitieling, including:
* Awareness, information exchange regarding genesiources information, management
and technology.
» Competent authorities/focal points (in Canada: feldeorovincial territorial, aboriginal
as appropriate)
* Access should be facilitated in a manner that gpeetful of the different rights of
Canadian aboriginal peoples.

/... 5



* Tools could include contractual arrangements thedgnize monetary and non-monetary
benefits.

» Sectoral approaches (eg. standard material traagieement used in the International
Treaty on PGRFA).

* Regulatory frameworks at the national level shquidvide legal certainty and predictability while
not being onerous, burdensome or lengthy.

* Any international regime must be flexible enoughattommodate varying national circumstances,
such as the different levels of governments founa federal system.

» Article 15 of the CBD entails obligations for faand equitable sharing of the benefits but also for
providing facilitated access to genetic resouroe€hvironmentally sound uses by other Contracting
Parties.

* An international regime must fully and approprigtatidress facilitated access to genetic resources,
as without access, there can be no benefits arfigingtheir use and therefore no benefit-sharing.

* More work needs to be done by Parties to clariéydbnditions regulating facilitated access both for
users and providers of genetic resources.

+ Canada is currently exploring the possibility oveleping codes of conduct, guidelines and other
measures for our domestic providers and users étgeresources aimed in part at facilitating
access to its genetic resources.

Australia

» Australia notes that parties have chosen to utiheér sovereignty over genetic resources in a wide
variety of ways reflecting their differing nationaifcumstances, policies and legal systems. Auatral
notes in particular fundamental differences in legfatus of genetic resources between parties —
including how genetic and biological resources rhaydifferentiated and the nature of ownership in
different jurisdictions — identified in paper WG-SE5/5.

* Australia observes that Article 15 does not enwasihg standardisation of national access systems or
of domestic legal systems relevant to access amnefibsharing.

* Australia is willing to discuss the concept of mmim access standards, but would expect any
outputs to focus primarily on procedural aspectsacfess systems. Australia could not support
minimum access standards which intruded on thegighprivate or indigenous landholders under
Australian domestic law or diminished the abiliy Australian governments to determine domestic
ABS policy.

Japan
International Regime must be practical, flexiblel @aost-effective.

Indigenous and local community representatives

International Regime must pertain not only to asc&s genetic resources but also to associated
traditional knowledge

Parties shall establish measures requiring thassco genetic resources and traditional knowlstig

be subject to the free, prior and informed consEntountry of origin and indigenous peoples, as
applicable.

Non Gover nmental Organisation

Biological control agents to be exempted from Iné¢ional Regime, instead compliance to be required
with the regulations of International Plant Proi@ctConvention of the FAO



3.3.  Compliance

Australia

Australia stresses that domestic implementatiothés foundation of compliance and encourages
parties to implement domestic access and beneditira systems including strong compliance and
enforcement measures.

Australia notes that a multi-layered approach tgliance is appropriate, including awareness
raising, codes of conduct, effective use of consgand criminal sanctions.

Australia believes that strong tools already edisbugh contract law and private international law
for providers to develop and use contracts witbregrcompliance provisions, including with respect
to reporting and monitoring, third party transfedgspute resolution, enforcement, and disposal of
material.

Australia would support development of model cootiral provisions and advice within the
Convention to assist providers in negotiating girand effective contracts and utilising fully exist
legal mechanisms.

Australia supports criminal penalties in domestiw For breach of domestic access requirements, and
notes existing arrangements for extradition, mutasbkistance, and foreign enforcement of
judgements are applicable and can assist statgancing their laws.

Australia notes the proposal to define misapprdioriaand create a new legally-binding obligation
for all states to prohibit use of misappropriateatenial. Australia is willing to continue discussiof

this proposal but its initial evaluation of the posal identified serious reservations, including th
need to standardise terms and concepts in domA8&E systems, the potential to criminalise
breaches of contract, the problem of unwitting okenisappropriated material, and the implications
of creating extraterritorial and/or cross-juriséiotal offences in criminal law.

Australia believes that proposals on disclosurgatent applications cannot be advanced in the CBD
since the WIPO IGC and WTO TRIPS Council have tpprapriate mandates and expertise to
consider intellectual property issues.

Australia believes that a certificate of compliamdth domestic access requirements could help users
demonstrate that acquisition of genetic resourcas iw accordance with domestic requirements.
Australia would support the voluntary issuance @titicates by domestic authorities in accordance
with a common international format provided thagértificates supplement but do not supplant
contracts; that certificates are confined to thapscof Article 15; and that mandatory ‘checkpoints’
do not exist. Australia notes that the absence adrtificate would not mean that a genetic resource
was illegally-acquired.

3.3(a) Measures to support compliance with prior informed consent and mutually agreed
terms;

Namibia on behalf of the African Group

International Regime to include strong, legally ding and readily accessible measures to support
compliance by users with prior informed consenumemments, mutually agreed terms and national ABS
laws, such as:

» Measures to monitor that prior informed consent l@sn obtained from the provider country,
country of origin and from the indigenous and locammunity providing associated traditional
knowledge, taking into account the interests ohdisntaged groups amongst them, i.e. women
and children

e Sanctions to prevent the use of genetic resourdesyatives and associated traditional
knowledge without compliance with provisions of theternational Regime and national
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legislation, in particular those related to accass benefit-sharing
Misappropriation to be defined, reference to UNBBIDBNG-ABS/5/2, page 8, paragraph 12 (a) to (f)
Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries
Disclosure of origin of genetic resources, derivatives and /or associated traditional knowledge
Intellectual property rights applications whosejeabmatter concerns or makes use of genetic ressur
derivatives and/or associated traditional knowleslggl disclose the country of origin or sourceswoth
genetic resources, derivatives and /or associataditibnal knowledge, as well as evidence that
provisions regarding prior informed consent anddbésharing have been complied with, in accordance
with the national legislation of the country prawig the resources.
National legislation shall provide for remediessnction lack of compliance with the requiremests s
out in the above paragraph which must include iater revocation of the intellectual property rigli

guestion, as well as co-ownership of the IPR antrénsfer.

Portugal on behalf of the European Community and its Member States

International minimum requirements on access reduas a condition of supporting enforcement of ABS
requirements across different jurisdictions

Private international law already helps to solvebbems with respect to compliance with mutually
agreed terms across jurisdictions

Further improvements possible through sectoral wamkstandardizing choices in Material Transfer
Agreements (e.g. model clauses on choice of law @mdispute settlement) for compliance with
mutually agreed terms

To support compliance with PIC of provider courdrimtroduce mandatory requirement to disclose
origin or source of genetic resources and assatteaditional knowledge in patent applications

International definition of misappropriation of gdit resources linked to international obligation &ll
parties to the CBD to prohibit the use of misappidipd genetic resources

Role of International Regime in promoting ABS rethtcodes of conduct for important user groups and
identifying codes of conduct that are best prastice

Potential role of public research funding ageniesupporting compliance

Thailand
Disclosure of origin requirement in patent applizats instrumental as evidence of PIC
Japan

Disclosure of origin in patent applications to i@essed in specialized agencies, such as WIPO, in
order to avoid overlapping discussions



Canada

Measures to support compliance with prior informed consent and mutually agreed terms

We share the view that contracts provide a stromgptiance tool and also agree that private
international law already addresses transboundamyractual situations. We would be interested in
exploring ideas regarding the development of motielises on choice of law and dispute settlement
as this may enhance the quality of MTAs that agotiated

Discussions on intellectual property should takacelin fora that have established expertise and
capacity in that area, namely WIPO and the WTO.

We would like to underscore progress accomplishedha last two sessions of the WIPO-
Intergovernmental Committee on Intellectual Prope@enetic Resources, Traditional Knowledge
and Folklore (IGC on IP, GR, TK &F) with respectgenetic resources and traditional knowledge.
With regards to proposals to include mandatoryldsoe requirements in patent applications for
Intellectual Property Rights and in ABS arrangersg@anada continues to be of the view that there
is no contradiction between the CBD and intellecfuaperty systems and that they both can be
implemented in a mutually supportive manner.

Canada further believes that discussions on dismoshould continue to occur within the WIPO-
IGC on IP, GR, TK &F, in light of its recently rewed mandate by the WIPO General Assembly.
Canada continues to support prior informed conaedtmutually agreed terms, as expressed in the
CBD, as key principles for access and benefit-sigaaigreements.

Canada also believes that the issues of intelleproperty and traditional knowledge fall withineth
mandate of WIPO.

Prior Informed Consent (PIC)

The CBD provides considerable flexibility concemiRIC. According to CBD Article 15.5, “access
to genetic resources shall be subject to PIC ...ssni¢herwise determined by that Party”.
Prior informed consent should be flexible, centeiadnational /sub-national legislation and
consistent with the CBD and Bonn Guidelines:
o apply to both providers and users of genetic resmuand associated traditional knowledge;
o be simple, transparent, efficient and timely
Encourages the elaboration of national codes at€tlodes of conduct/Models of prior informed
consent.

Mutually Agreed Terms (MAT)

Contractual negotiations of mutually agreed terimsutd take place within the legal framework of
national jurisdiction, bearing in mind the varicelements set out in the Bonn Guidelines.

3.3(b) Internationally recognized certificate of origin/source/legal provenance

Namibia on behalf of the African Group

In favour of certificate of origin and/or sourcertficate of compliance not useful if no ABS Idgison

Certificate of origin and/or source and disclosueguirement in patent applications two distinct
concepts, each could exist without the other

International Regime has to provide certainty tersis

Main remaining key questions are

- Determination of who would be required to obteémtificates?

- When would the presentation of a certificatedmpuired?

- What checkpoints would be established?

- What would be the sanctions for not presenticgréificate or presenting a false certificate?



Uganda
Certificate of origin/source should move with thengtic resources in the chain of use

A certificate of compliance with national law coutwt replace or substitute for the certificate of
origin/source

A certificate of compliance would be associatechvi#fC (i.e. national law) and would only apply la¢ t
end of the process to prove that the user in questas complied with the requirements of the given
national law

A certificate of origin would be proof that the use recognizing the owner as the provider andetfoze
the potential beneficiary

The process to acquire a certificate of origin/sewshould be simple and short and easy to obtain

No need for exemptions, except for genetic resaucogered by the ITPGRFA
Ukraine

A certificate should be mandatory
Certificate system could be adapted from CITES
Model certificates could be helpful

System of reporting needed

Portugal on behalf of the European Community and its Member States

A certificate should be a document demonstratingm@nce with national access provisions

Integration of traditional knowledge still requiresther consideration.

Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries
The certificate should be an integral part of titerinational regime

Elements of the certificate are:

- compliance with national law (including exempis)

- international recognition

- mandatory

- effective supporting mechanisms in user counttegrevent misappropriation or abuse (effective
checkpoints, such as registration for commercigliagtion; IPRs offices; entities funding research)

to provide evidence of PIC

- To provide for consequences of infringementrctans

(Comment: Nature and scope of the certificate ceagldbased on paragraphs 15 and 16 of the Report of
the meeting of the Group of Technical Experts on larernationally Recognized Certificate of
Origin/Legal Provenance; certificate could be nefdrto as a certificate of compliance with natidaal,

in accordance with the Convention, and its badie sbould be to provide evidence of compliance with
national access and benefit-sharing regimes, asioned in paragraph 7 of the Report.)
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Canada

* We welcome the work of the group of technical etigp@n certificates as well as the Australian
submission on certificates of compliance. Thesé gl useful as we develop our domestic regime.
We believe we should consider the feasibility oftileates of compliance as a means to provide
assurance that users have filled the requiremémtsrestic measures.

* We should also consider the potential administeaand compliance burden often associated with
certificates although information technologies colélp.

» Parties should also consider whether this appraaelgually applicable across all types of activity,
or whether particular issues will need to be adtrdsiepending on the application in question.

* Application of any such system to plant genetioueses for food and agriculture should recognize
the Standard Material Transfer Agreements of therirational Treaty on Plant Genetic Resources
for Food and Agriculture as the certificate conaggnmaterials that were obtained under that
Treaty’s Multilateral System for ABS.

* Some elements of a certificate system could beutgef future international regime but it will als
require Parties to enact national ABS legislatiord alevelop potentially costly and complex
implementation systems.

* The idea of an electronic certificate, while appeglmust take into consideration the technological
capacity of countries providing genetic resourpasticularly least developed countries. A courgry’
technical capacity to ensure compliance shouldbeaiome a potential barrier to participation in
international research and development activity.

Colombia
Minimum checkpoint system could be expanded asssacg

Japan

Initial cost and benefit analysis necessary poantroducing certificate system
Need to identify objectives of certificate

Monitor and evaluate effectiveness of certificatstem and re-evaluate cost/benefits

Argentina
How to accommodate derivatives in certificate syste

Brazil

Binding/mandatory; non-compliance resulting in sams

Clearing House Mechanism/ International repositorymonitoring

The Philippines

The limitations of contracts demonstrate the need@pplementary mechanisms to ensure that thesterm
are complied with faithfully and there is transpangin every step

Peru

Tie certificate to national level database



United States of America

Certificate system could not be modelled on CITESem because of high volume of genetic resources
transactions

Indigenous and local community representatives
Certificate of national compliance has to incluadenpliance with indigenous customary law and also
cover traditional knowledge
3.3 (c) Monitoring, enforcement and dispute settlement
Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries
Accessto justice
Measures to ensure access to justice and redress.
Measures to guarantee and facilitate expeditioiisctese and at a low transaction cost access stge
and redress, tailored to the subject of this regim&uding administrative and judicial remedies,veell

as alternative dispute resolution mechanisms byigeos and users.

Measures to ensure cooperation, including procedame institutional mechanisms, between contracting
parties to address infringements of national legish and of agreements on access and benefitaghari

Compliance and enforcement
Parties shall develop national legislation for itnplementation of the international regime.

Each Party shall comply with national legislatidntlee countries of origin of such resources ortaf t
Parties that have acquired the genetic resourcasciordance with the Convention, regarding acceds a
benefit-sharing when accessing and/or using gemesicurces, derivatives and/or associated tradiition
knowledge.

Parties shall take measures to ensure that thefugenetic resources accessed within their jurtszhc
comply with the Convention on Biological Diversignd with the conditions under which access was
granted.

Parties shall establish mechanisms to facilitatéaleoration among relevant enforcement agencies in
both provider and user countries.

Without prejudice to specific remedies concerniR lapplications, national legislations shall previd
for sanctions to prevent the use of genetic regsyerivatives and/or associated traditional kedge
without compliance with provisions of the intermetal regime, in particular those related to aceess
benefit-sharing legislations from countries of arigpf such resources or from the Parties that have
acquired the genetic resources in accordance hatiConvention.

Parties shall take all appropriate measures toepteand combat misappropriation of genetic res@jrce
their derivatives and/or associated traditionahiealge.
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(Comment: examples mentioned in paragraph 12 ofAteex to Dec. COP/8 could be considered as
inputs for the consideration of the issue of misappation in the context of the elaboration and
negotiation of the international regime)

Dispute settlement mechanism
Parties shall establish a dispute settlement mésimgior the international regime.
Financial mechanism

Parties shall establish a financial mechanism Her international regime including for benefit-shari
arrangements.

Namibia on behalf of the African Group
Compliance and enforcement

The following are considered acts or cases of rnpisgpiation:

(a) Use of genetic resources, their derivatives @noducts and/or associated traditional knowledge
without compliance with the provisions of the imational regime;

(b) Any acquisition, appropriation or utilizatiori genetic resources, their derivatives and products
and/or associated traditional knowledge by unfaitligit means;

(© Deriving commercial benefits from the acquaiti appropriation or utilization of genetic
resource, derivatives and products and/or assdciaglitional knowledge when the person, using
genetic resource, derivatives and products, knawvss negligent in failing to know, that these were
acquired or appropriated by unfair means;

(d) Other commercial activities contrary to honpsdctices that gain in equitable benefit from the
genetic resource, derivatives and product andsoaated traditional knowledge.

(e) Use of genetic resources, their derivativas @noducts and/or associated traditional knowledge
for purposes other than for which it was accesard,;

()] Obtaining unauthorized information that canused for the reconstitution of genetic resources,
derivatives or products or traditional knowledge.

International Regime to set out specific requiret®dar monitoring and enforcement to be implemented
by both provider and user countries

Need for additional dispute settlement mechanisadufition to Art. 27 of the CBD
Portugal on behalf of the European Community and its Member States

Distinctions between dispute settlement betweetigzays. issue of non-compliance with PIC and MAT
dealing with specific providers and users of genegsources

Colombia

International recognition of wrongful acts/cooperatbetween court systems

Argentina

Monitoring, enforcement and dispute settlement hauge reviewed in light of cost-benefits
Mexico

Create Compliance Committee to promote compliance



Thailand

User countries to facilitate access to their juadiaind other systems for providers to seek remedies
Peru

Co-operative mechanisms for dispute settlement t@mireclude indigenous and local communities
Tuvalu on behalf of Pacific Small Island Developing States

Create indicative list of misappropriation acts.

Dispute Settlement should include non-parties.

Philippines

Use term “biopiracy” instead of “misappropriation”

Canada

* It may be premature to address enforcement mechanisitii we agree on what needs to be
enforced.

* We need to further distinguish between compliama enforcement of contracts, national laws and
international law.

* We are open to ideas that are practical and buil@asting mechanisms that already exist. We
consider domestic legal remedies provided througitracts and national courts, supplemented by
existing private international law to be a triedidrue system that is available in every country

* We also believe that national laws can provide mica#y more powerful sanctions directly against
any offending individuals or corporations.

* We think developing a definition of “misappropr@ii’ will not be helpful and will simply confuse
the debate on compliance

» Similarly, proposals that countries would be askedenforce the laws of other countries would
present legal challenges of extra territorial ecdonent that we do not support.

» Canada continues to be of the view that this issuebest be fully addressed later in our discussion

* Once we have clarity on how best to share benaiiid achieve facilitated access, and have
addressed issues related to prior informed conaedt mutually agreed terms, we will be in a
position to determine which mechanisms, if any,raost effective to ensure compliance.

* It is important during discussions to differentidietween civil remedies and criminal/regulatory
prosecution penalties.

4, Traditional knowledge and genetic resources
Thailand
Ui generis systems to protect traditional knowledge and #netbpment of a code of ethical conduct to
protect the cultural and intellectual property mdipenous and local communities could assist adulrgs
the traditional knowledge related elements in titerhational Regime.
Refer issue of traditional knowledge and internaiocertificate of origin/source/legal provenanoe t

Working Group on Article 8(j) and an internatioriatligenous and local community expert meeting on
traditional knowledge and certificates for deepmrsideration.
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Namibia on behalf of the African Group
Close connection between traditional knowledge gartktic resources.

Access to traditional knowledge should be on theaktpvel as access to genetic resources; bothHdhou
require prior informed consent and mutually agreseths and equitable benefit-sharing.

International regime could contribute to the retmmtand use of traditional knowledge and that an
international regime must include specific mechasiso protect traditional knowledge.

Sui generis systems are desirable to protect toaditknowledge.
Norway

DECRIPS provides useful guidance on the rightsidigenous peoples in the context of the Internation
Regime.

Portugal on behalf of the European Community and its Member States

The effective participation of indigenous and locaimmunities is essential to international regime’s
development

Uganda

International regime to accommodate rights of Staied rights of indigenous peoples, particularly
women and marginalized groups

Access to genetic resources and traditional knoydedust be subject to PIC and MAT.

Sanctions should be imposed for misappropriationgefnetic resources and associated traditional
knowledge.

Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries
Recognition and protection of traditional knowledge associated with genetic resources and derivatives

(Comment: sui generis systems for the protection of the knowledge, irmimns and practices of
indigenous and local communities should be develppei generis systems should be complementary to
the international regime; classical instrumentsndéllectual property rights have revealed themselv
insufficient to ensure respect for the rights & Holders of traditional knowledge.)

The elements of the international regime shall detbped and implemented in accordance with Article
8(j) of the Convention on Biological Diversity:
(@) Parties may consider developing, adopting @ndécognizing, as appropriate, sui generis
systems for the protection of traditional knowledgeovations and practices associated to genetic
resources and derivatives;
(b) Parties shall recognize and protect the rigsftandigenous and local communities to their
knowledge, innovations and practices and ensureethetable sharing of benefits arising from the
utilization of the knowledge, innovations and prees$ associated with genetic resources and deresti
subject to the national legislation of the courstnehere these communities are located,;
(© Users shall obtain the prior informed consehtingligenous and local communities holding
traditional knowledge associated with genetic resesi and derivatives, in accordance with Articlg 8(
of the Convention on Biological Diversity, subjdct national legislation of the country where these
communities are located.
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Argentina

“Fair” should be added to the phrase equitableisgaf benefits.

Did not agree with the addition of the word “detivas”

Did not agree with the removal of “subject to na#iblegislation”

“Users” to be added to instances of where partiesiioto include non-Parties

Brazil

Equal attention should be given to both indigenmaramunities and local communities.

Peru

Traditional knowledge adds value to genetic resesirc

Sui generis systems should be based on prior and informedetins

Australia

e Australia proposes that a set of guidelines oniticathl knowledge and genetic resources be
negotiated to assist states in their domestic impfegation of the Convention.

» Australia believes that traditional knowledge shido# addressed specifically in any outcome.

* Australia could not support work on the basis @f lreclaration on the Rights of Indigenous Peoples.

Portugal on behalf of the European Community and its Member States

Tentative list of issues that required indigenood @cal community advice, including:

The proposed certificate and inclusion (or notiraditional knowledge;

An ethical code of conduct;

ABS related research and respect for traditional\taedge;

Traditional Knowledge and prior and informed cortsand how to incorporate this in an

international regime;

e. Traditional Knowledge and MAT options and examples;
f. Traditional knowledge and capacity-building.

ooow

List to be further developed and indigenous expartd the Working Group on 8(j) should provide
advice.

Canada

* Canada has read the reports submitted to the CBEhéySixth Session of the United Nations
Permanent Forum on Indigenous Issues Workshoplendeport of the recent CBD consultation of
indigenous and local communities with great interes

* The reports address many conceptual issues retafBd associated with genetic resources that need
to be more fully elaborated.

* The federal system of government in Canada creates/ levels of complexities in implementing
ABS, and suggest that other federal States maysiauéar legal and social complexities
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* Our government is engaging Aboriginal peoples imdta in the development of national ABS
policy.

« Canada has many existing government-to-governmeathamisms such as self-government
agreements, park MOUs and wildlife co-managemaeattritiay be relevant instruments in the context
of access to traditional knowledge associated thighuse of genetic resources.

» Canada is supportive of working towards developiuagkable, practical mechanisms for accessing
traditional knowledge associated with genetic reses

Japan

There is not sufficient information at this time e issue, therefore the development of an intexmal
regime on ABS should wait for the outcomes of WTi@l &VIPO as knowledge on many issues was
insufficient.

Mexico

The Article 8(j) Working Group and programme of wahould be strengthened to aid international
regime development and to ensure the fair and &gjeitsharing of benefits regarding traditional

knowledge.

Access to traditional knowledge should be dependanPIC. There are obligations on both providers
and users of genetic resources.

Indigenous and local community representatives

DECRIPS is a useful standard that needs to be takemccount in the development of the Internatlon
Regime. In particular, they drew attention to@eti31 to 39 as directly relevant.

International regime to recognize both State sogetg and the rights of indigenous peoples and
emphasized that otherwise IR should not apply olugte genetic resources on indigenous territories
and/or traditional knowledge.

Do not include phrase “subject to national legislgt international human rights are not subject to
national legislation.

Establish international group of indigenous expentsl an expert meeting to address the outstanding
issues.

Report of UNPFII's International Expert Group Meegtion the Convention on Biological Diversity's
International Regime on Access and Benefit-shaend Indigenous People’s Human Rights and the
Report of the International Indigenous and Localm@wnity Consultation on Access and Benefit
Sharing and the Development of an InternationalifRegprovide useful advice to the ABS WG on
development of international regime.

Pacific Model Law provides usefali generis system to protect traditional knowledge.

Registers are not an effective single answer teeptdraditional knowledge.

The current intellectual property systems do not/jole adequate protection to traditional knowledge.

United Nations Permanent Forum on Indigenous I ssues



DECRIPS very relevant to developing the InternaloRegime, in particular articles 26.2, 31 and 34
referring specifically to traditional knowledge.

Development ofsui generis systems based on the relevant customary lawsdijenous peoples and
calls for the recognition of customary law relevamtraditional knowledge.

Strong code of ethics, in line with internationtrslards, may be a useful contribution to Inteometi
Regime.

5. Capacity-building
Namibia on behalf of the African Group

Capacity building and technology transfer as irdegrart of International Regime built on locally
identified needs and priorities

Mandatory minimum capacity building requirementshia International Regime

Technology for adding value to genetic resourcesoumtry in developing countries (e.g., North-Sguth
South-South)

ABS area complexity demands multi-disciplinary cexgtion
Appropriate technology especially needed

Indigenous and local communities capacity buildisgues to be addressed under international regime
and also at national level

Direct involvement of scientists from countriesooigin in users’ research

Capacity building channelled through a multi-latesystem

Malaysia on behalf of the Group of Like-Minded M ega Diver se Countries

Capacity-building and technology transfer (to be revisited)

The international regime shall include provisioms the building and enhancement of capacity in
developing countries, least developed countriessanall-island developing States, as well as coestri
with economies in transition, for the implementatif the international regime at national, regiosadi

international levels.

Measures for effective technology transfer and eoafion so as to support the generation of social,
economic and environmental benefits

Building of human, institutional and scientific @aities including for putting in place a legal
mechanism, taking into account Articles 18, 19 20a! of the Convention

Thailand
International regime capacity building to be tréateparallel with awareness raising

User countries to facilitate capacity building afowider country representatives in monitoring and
enforcing terms of ABS contracts
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Portugal on behalf of the European Community and its Member States
Identification of capacity building needs shouldiiegral to the international regime negotiations

CBD financial mechanism important to support futu8S-related capacity building (additional
guidance to CBD financial mechanism needed)

Switzerland

Knowledge/awareness gaps on ABS requirements autige slow down implementation
Solomon Islands

CBD ABS Capacity Building Action Plan good sourdegoidance for international regime
Technology transfer, training and joint researchdesl

Capacity and technology transfer needs to be cpuwniven (national needs assessments), flexible and
demand driven

Cuba
Training a central element to capacity building
Brazil

Capacity building should not replace internatiomgime’s mandatory requirements of ABS in particula
PIC and MAT

Areas of capacity building could include
- Contract negotiation

- assisting indigenous and local community represeetto implement their right to free and
prior informed consent
- PIC and MAT

Canada

* We believe capacity-building is one of the majopg&n access and benefit sharing. It might even be
understated in document UNEP/CBD/WG-ABS/5/3, teahe gap analysis.

» Canada is committed to supporting the developmeAB&-related capacity in developing countries,

with a particular focus on locally-driven initiaéis and those that best reflect the capacity bwldin

needs and priorities of developing countries.

To date, Canada has supported many capacitybgipgdojects, including the Canada-Colombia Pilot

Project, the Canada - Mexico ABS Experts Workshagh @apacity-building initiatives of the Centre

for International Sustainable Development Law.

* Most recently, Canada supported the workshoAB8 capacity-building for African delegations
held last week with the contribution from governineh Quebec and the production of the related
handbook.

* Canada recognizes the importance of building c&padomestically including for Aboriginal
communities.



* Inclusion of any capacity-building measures in &pbal international regime would need to be
consistent with the relevant provisions of the CBid relevant COP decisions, and be built on
existing efforts (e.g. Global Environment Facilityith a possible focus on regional approaches.

* Canada supports the strategic objectives underGiiobal Environment Facility (GEF) and the
actions of the CEO of the GEF and the ABSWG Co-hai

» Canada notes that during the second meeting diVitiking Group on Review of Implementation of
the Convention (WGRI-2) last July in Paris, la Cossion des Foréts d'Afrigue Centrale
(COMIFAC) identified the implementation of capaeliyilding action plans as a priority area, at the
same time requesting support for the developmemB# legal and administrative frameworks in
African countries.

Indigenous and local community representatives

International Regime to reflect capacity buildingeamures for indigenous and local community
representatives
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EXPLANATORY NOTE FROM THE CO-CHAIRS OF THE AD HOC OPEN-ENDED
WORKING GROUP ON ACCESS AND BENEFIT-SHARING REGARDING THE
PROVISIONAL AGENDAS FOR THE FIFTH AND SIXTH MEETINGS OF THE

WORKING GROUP

Introduction

The purpose of this note is to convey the rationale from the Co-Chairs of the Working
Group on Access and Benefit-sharing regarding the provisional agendas for the fifth and sixth
meetings of the Working Group.

The attached provisional agendas were developed in conjunction with the Secretariat
following a series of informal discussions with a number of Parties from various regions on
possible strategic approaches to effecting substantive progress in the inter-sessional period, as
mandated in decision VI11/4 A of the Conference of the Parties to the Convention on Biological
Diversity.

Objective

The provisional agendas are intended to assist the Parties by: (i) allowing greater
opportunity for ai s’ preparations for both the fifth and sixth meetings of the Working
Group; (ii) improving the potential for a short, conclusive discussion of the respective agendas in
the opening plenary sessions in order to enable delegations to quickly move to more substantive
matters; (iii) improving early understanding among Parties of where, from the Co-Chairs’
perspective, various points of convergence lie among Parties regarding approaches to the agenda;
(iv) implementing the Co-Chairs’ working principles of transparency, openness, predictability
and responsiveness.

These proposals, which have been approved by the Bureau of the Conference of the
Parties, are made without prejudice to the final determination by the Working Group itself when
it convenes at its fifth and sixth meetings.

The underlying approach, as reflected in the attached provisional agendas, will help
ensure the Working Group meets its mandate as outlined in decision VI1I1/4 A of the Conference
of the Parties and fully consistent with the terms of reference for the Working Group as set out in
the annex to decision VI1/19 D. The approach aims at ensuring the incorporation of both the
results of previous Working Group meetings and inputs received since the eighth meeting of the
Conference of the Parties (as prescribed in decision VI1I1/4 A).

Approach

It is recommended that Parties consider a holistic approach to the fifth and sixth
meetings, i.e., that they approach h i sas ars si S ssi i h
need to effect progress on key concepts and issues, and recognizing the limited time available to
do so (in the Working Group meetings and between the two meetings), an integrated approach
would facilitate a more rational division of issues across the two Working Group meetings,
thereby ensuring that all issues of key interest to the various Parties receive sufficient attention.

Therefore, it is proposed that the issues to be addressed in the inter-sessional negotiation
process be split between the two meetings, in order to ensure that each meeting focuses on
different issues in a complementary fashion.

It is proposed that the agenda for fifth meeting of the Working Group devote attention to
a number of key possible elements of an international regime. It is our hope that progress on the
substantive elements of the regime will facilitate later discussion on the nature, scope and
potential objectives at h ri r ’ssi h i
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We would suggest that each of the meetings address the possible elements of an
international regime on the basis of the elements listed in the terms of reference of the Working
Group. However, rather than include the whole list of elements (many of which overlap), it is
proposed to group them as clusters under a smaller number of thematic headings (e.g. fair and
equitable sharing of benefits, access to genetic resources, compliance). It should be noted that
employing such thematic headings would in no way disallow cross-thematic discussions such as
the relevance of prior informed consent/mutually agreed terms (PIC/MAT) to the sharing of
benefits.  Similarly, for example, topics of particular interest to certain delegations (e.g.,

iii s misappr ria i irs r s aiia a ss riai s may be
raised at junctures in the agenda under a general theme deemed most relevant by those
delegations.

We draw to your attention two horizontal issues that appear in both provisional
agendas, i.e., traditional knowledge and genetic resources, and capacity-building:

e It is proposed that the h traditional knowledge and genetic resources be
included in the agendas of both meetings in order to allow for the required
collaboration between the the Working Group on Access and Benefit-sharing and the
Working Group on Article 8(j) and Related Provisions of the Convention. Given that
the fifth meeting of the Working Group on Access and Benefit-sharing will be
followed immediately by the fifth meeting of the Working Group on Acrticle 8(j), the
latter meeting will provide an opportunity to consider the outcomes of discussions on
relevant aspects of the international regime at fifth meeting of the Working Group on
Access and Benefit-sharing and make recommendations for consideration at the sixth
meeting of the ABS Working Group.

e ltis increasingly apparent that capacity-building is an issue of strong interest to many
Parties and stakeholders, in both the context of current efforts to implement domestic
ABS policy measures and potential future needs regarding international policy
implementation at the national and regional levels. Given the direct correspondence
between discussions on the elements of the regime and capacity building activities it
is suggested that the Working Group take up this subject at both its fifth and sixth
meetings.

Finally, the issue of indicators for access and benefit-sharing is listed as a separate item
given the specific context for this subject is the Strategic Plan of the Convention, rather than the
international regime per se.
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Sixth meeting

Geneva, 21-25 January 2008

PROVISIONAL AGENDA

1. Opening of the meeting.
2. Organizational matters.
3. International regime on access and benefit-sharing:

3.1  Compliance:

@ Measures to support compliance with prior informed consent and mutually
agreed terms;

(b) Internationally recognised certificate of origin/source/legal provenance;
(c) Monitoring, enforcement and dispute settlement;

3.2 Traditional knowledge and genetic resources;

3.3 Capacity-building;

3.4  Nature, scope and objectives of the international regime.

4. Other matters.
5. Adoption of the report.
6. Closure of the meeting.
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