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I. Pharmaceutical Industry

A. International Cooperative Biodiversity Groups (ICBG)  – Maya

Summary: In 1998, the International Cooperative Biodiversity Groups
 provided a grant to a partnership of three academic and private institutions to carry out a research project in the Highlands of Chiapas, Mexico, relying on commonly shared traditional knowledge for bioprospecting of medicinal plant in that region. A year later, that project was heavily criticized by a group of traditional Mayan healers, the COMPITCH
, and the Canadian-based NGO RAFI. They were basically arguing that the Maya ICBG, as it was called, had not obtained the PIC of all Mayan communities and that the project was putting their traditional knowledge in danger by privatizing and patenting parts of their culture. Other NGOs later joined their voices to those of RAFI and COMPITCH and the local medias gave intense coverage to the subject. Under public pressure and willing to avoid a worsening of its image in Chiapas, the Mexican Government was reluctant to provide the necessary collection permit. Finally, after a year and a half of debate, El Colegio de la Frontera Sur (ECOSUR), which was the local academic institution involved in the partnership, withdrew from the project, bringing the Maya ICBG project to an early end.

1. Actors

Providers: The providers were the Mayan communities living in the Highland Chiapas. More accurately, the project encompassed 28 municipalities of Tzeltal and Tzotzil-speaking communities. Although it relied on traditional knowledge of these communities, the project did not aim particularly at traditional healers, but instead on the common medicinal knowledge held by the average people living in these communities. 

Recipients: 

· University of Georgia (UGA) is an American academic institution. The University lead the program in the person of Dr. Brent Berlin and his wife Elois Ann Berlin. Both were professors in the Department of Anthropology and worked for the Laboratories of Ethnobiology of the University. They also had extensive field experience in the Highland Chiapas. 

· Molecular Nature Limited (MNL) is a small British company of natural products counting 14 employees. 

Intermediary: El Colegio de la Frontera del Sur (ECOSUR) is a Mexican public academic institution with education programs at the post-graduate level focused on development and involvement of the southern States of Mexico.
2. Elements of the ABS arrangement 

Prior informed consent: Prior informed consent was obtained from the National Institute of Ecology in Mexico, in conformity with Article 87 of the General Law of Ecological Equilibrium and Environmental Protection, to collect samples of natural resources. However, to obtain a permit to collect resources for biotechnological purposes, prior informed consent of the local communities was also needed in accordance with Article 87bis (Berlin et al., 1999). In order to secure that PIC, an event was held at ECOSUR for Municipal Presidents and community representatives, that described the objectives and expected results of the project in the native languages. Similar events were also held in 15 municipalities. One of the major problems, according to Joshua Rosenthal
, was specifically to secure the PIC of the local communities. As there was no organization or association representing these local Maya communities as a whole, the participants were in the necessity to get each of the communities’ PIC one by one. So if a community was to refuse participation in the project, another one sharing the same knowledge could accept, making the refusal of the previous one meaningless (Rosenthal, 2003). 

Type and quantity of resources: The plants would have been collected on an ehtnobiological basis, according to the level of agreement among the communities about their medicinal use. The first 100 of 1,700 medicinal species showing the greatest level of agreement on their medicinal properties would be collected first, then the next 500, and finally the rest of them. The samples collected would have been less than 1kg first, but if they showed significant activity, samples of more than 1kg would have been collected (Berlin et al., 1999). 

Purpose of collection and expected results: The purpose of the project was “to promote human health, economic development, and diversity conservation through sustainable development of medicinal plant resources and associated traditional knowledge (Etnoecologica, vol. 5(7)). Although no accurate projections were made, the possibility to discover an active compound was thought to be quite high given the method used to assess traditional knowledge. The project estimated that it could identify approximately 2000 unique compounds (RAFI, 1999).

Timing and deadlines: The contract was supposed to be for five years, from 1998 to 2003 but as mentioned above, because of the controversy surrounding the project, ECOSUR withdrew in October of 2000 causing early termination. 

Location of prospecting area: The collection operations of the Maya ICBG were to take place in 28 municipalities of the Chiapas Highlands Central Plateau and Northern Highlands, which represent an area of approximately 16,000km2. 

Location of research and development: The extracts from the samples were first prepared at ECOSUR’s natural products laboratory. The extracts were separated in five “aliquots”. One was used for anti-microbial tests at ECOSUR and two others were sent to UGA and MNL to undergo detailed chemical fingerprinting and bioassay-guided fractionation to isolate and identify the compound responsible for any observed bioactivity. The last two of them were stored at ECOSUR (Berlin et al., 1999). 

Use of traditional knowledge: Traditional knowledge was used in the Maya ICBG project, but did not rely on the knowledge of shamans: 

One ethnobotanical tradition has tended to search for esoteric knowledge known only by a few individual traditional healers. This view is driven by a bias that such individuals will possess secret medicinal knowledge [italic in the text] not shared by other members of the society. On the other hand, if ethnomedical knowledge is defined more broadly, as general knowledge shared among large numbers of individuals in the community, the likelihood of discovering species with significant bioactivity is increased many fold. (Berlin et al., 1999, p. 128)

The idea was that knowledge that is shared by many people has a lot more chances to prove successful than knowledge possessed only by the shaman. Researchers of ECOSUR and UGA were aiming at interviewing some 20 persons in each of the 28 municipalities that were part of the project. 

Benefit-sharing arrangements:

Non-Monetary benefits: Non-monetary benefits included the establishment of a high-quality laboratory on the campus of ECOSUR to process natural products. Technicians have been trained to modern laboratory techniques and methods to accurately record and present data. Also, eight graduate students from ECOSUR and eight from UGA were involved in the project during the first half-year. An exchange program between the two academic institutions was also created: in 1999, three students and a faculty member of from ECOSUR went to UGA for teaching and research and six students of UGA went to ECOSUR in preparation for doctoral research. As ECOSUR was an active participant of the project, ten Maya collaborators have been trained in field collection, processing and survey as well as recording of data and ethics (including prior informed consent and intellectual property rights (Berlin et al., 1999). An entire part of Maya ICBG was also aimed at promoting traditional medicine. It focused on the 100 most used medicinal plant species to improve local health of the communities, get better knowledge of these plants in order to publish a basic manual describing methods for preparation and administration of these plants and develop some community botanical gardens to grow these plants (four of them were actually created). The project had also as an objective to edit a book on the Ethnoflora of the Highlands of Chiapas to include exhaustive information on the botanical species of this region of Chiapas. The book was never produced though.

Monetary benefits: For the monetary benefits, the Maya ICBG was to set-up a trust fund under the name of PROMAYA that would have been constituted as a legally established civil association with a board constituted by local and national representatives (Rosenthal, 2003). A US$30,000 philanthropic donation was first given to the fund and it was supposed to live on a share of the royalties coming from future patents and MNL licensing pattern (See Intellectual property rights). PROMAYA was to represent all the Maya communities. It would have distributed funds between all the communities, even those who would refuse to be part of the project. 

Intellectual property rights: If inventions or discoveries were to be realized in the course of the project, joint-ownership and patenting would be implemented between the four participants (UGA, ECOSUR, PROMAYA and MNL). In the meantime, MNL would allow limited rights to companies that would be interested in screening the new samples. Royalties coming from these limited rights would be shared equally among the four participants. Another provision of the agreement specified that the Maya communities would be allowed to uphold publication or patent applications where they thought that would be “injurious to economic or cultural objectives”(Rosenthal, 2003, p. 19). They would also have a voice in every license agreement that the ICBG partnership would sign for screening or development. 

Compliance measures: No information available
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B. International Cooperative Biodiversity Groups (ICBG) – Suriname

Summary: In 1993, the International Cooperative Biodiversity Groups
 provided a grant to five institutions for a five-year joint project to take place in Suriname. The partnership involved the Suriname’s office of the NGO Conservation International, the Virginia Polytechnic Institute and State University (VPISU), Bedrijf Geneesmiddelen Voorziening Suriname (BGVS – a state-owned Surinamese pharmaceutical company), the Missouri Botanical Garden (MBG) and the pharmaceutical company Bristol-Myers Squibb (B-MS). The project called for the collection, inventory, screening and extraction of botanical samples of the Surinamese flora, their analysis and eventually drug development. The project also implied a close cooperation with local tribes.

1. Actors

Providers
: The Saramaka Maroons living in the inlands of Suriname were the providers. They are descendents of runaway African slaves who used to work in the Dutch plantations on the coast some three hundred years ago. They managed to survive thanks to the knowledge of forest resources they developed.

Recipients:

· Virginia Polytechnic Institute and State University leads the program in the person of Dr. David Kingston, chemistry professor. VPISU was to carry out assays on anti-cancer activity in the extracts provided. 

· Conservation International is a US-based NGO whose mission is to conserve the Earth’s living heritage. The office of CI in Suriname was to collect plants on an ethnobotanical basis, using interviews with traditional healers.

·  Missouri Botanical Garden, an American botanical research institution, was also to  collect botanical samples but on a random basis.

· Bristol-Myers Squibb is one of the world biggest pharmaceutical firms. The US-based company was to carry out assays on anticancer activity as well as on other diseases. 

· Dow Agrosciences entered the program in 1998 to research extracts for pesticide uses in agriculture
.

Intermediary: Bedrijf Geneesmiddelen Voorziening Suriname (BGVS) is a state-owned pharmaceutical firm. BGVS was to extract the plant samples and ship these extracts to VPISU and Bristol-Myers Squibb.
2. Elements of the ABS arrangement

Prior informed consent: In this particular situation, consent was needed both from the government of Suriname and the Saramaka Maroons. Negotiations took place separately with the government officials and the Granman of the Saramaka tribe and prior informed consent was finally obtained in written form from both. A three-day meeting was organized in a Saramaka village to explain and discuss the project with the Granman, tribal captains of the Saramakas, CI-Suriname and representatives of the Surinamese government prior to obtaining the consent of the Saramakas. Prior to each collection expedition, consent was to be provided by the shaman accompanying the expedition (Kingston et al., 1999). 

Type and quantity of resources: The collection is limited to non-timber forest resources (roots, bark, twigs and leaves). Quantity is not predetermined, initially 500 grams per samples were collected but this was then reduced to 100 grams. While MBG was collecting in a random way in the wild, CI was following shamans in their “medicinal gardens” using their knowledge to target the samples (Guérin-McManus et al., 1998). As of 1999, the MBG had collected 1200 samples from less than 500 species and Conservation International 900 samples from 400 species (Kingston et al., 1999).

Purpose of collection and expected results: The goal of the ICBG collection program in Suriname was: “to promote drug discovery while conserving both biological and ethnobotanical knowledge” (Guérin-McManus et al., 1998, p. 4). Apart from collection of plants samples, this meant also documentation of traditional knowledge, inventory of the species found and capacity-building in the field of botanical collecting techniques. 

Timing and deadlines: The program was initially for a five-year term. It began in 1993 and was renewed for another five years in 1998. The confidentiality clause, which prevents parties to the agreement to share information, data or results to a third-party, was valid for five years after termination of the agreement. The payment of royalties also survived the termination of the agreement: “Royalties are payable for the life of the patent, or in the case where there is no patent, for five years after the first commercial sale.” (Guérin-McManus et al., 1998, p. 13).

Location of prospecting area: The collection was realized in the forest inhabited by the Saramaka Maroons, along the upper Suriname River. 

Location of research and development: After their collection, the plant samples were shipped to BGVS labs in Paramaribo where extracts were produced. The extracts were then analyzed and processed at Virginia Polytechnic Institute and State University and in the Bristol-Myers Squibb Research Institute laboratories to find active components.

Possible third party involvement: Third party use of the samples was mainly to be decided by VPISU through consultation with the other parties: “All participants must obtain written consent from VPISU before making extracts available to any third party. If BGVS is to provide extracts to a third party, VPISU must also receive notice that B-MS, VPISU and BGVS are no longer interested in the extract.” (Guérin-McManus, 1998, p. 11). VPISU could provide samples to other parties but, if B-MS had not yet screened the extract, it had to be   notified in writing. The contract was subject to a confidentiality clause, which forbids any party to share information, data or results with any third party for five years after termination of the contract. 

Exchange of information: Bristol-Myer Squibb had to give VPISU and BGVS a written list of the therapeutic areas in which extracts would be screened. It also had to provide a confidential notice to VPISU every three months to indicate if it had found activity in the extracts. VPISU would then send copies of the notices to BGVS, Conservation International and the Missouri Botanical Garden. It should be noted that, as part of the process, an encoding information system had been developed that prevented B-MS, VPISU and BGVS from knowing the name of the plant from which the sample was taken. However, if the extract was requested for “fractionation study” and with consent of the shaman, CI-Suriname would unveil the name of the plant (Guérin-McManus et al., 1998).

Use of traditional knowledge: The ICBG program for Suriname relied a lot on the traditional knowledge of the Saramaka Maroons. A part of the study was to compare results between random collection and collection assisted with ethnobotanical knowledge. The shaman directed the collecting team on the field, indicating the species and their medicinal use. The collection team recorded the information given by the shaman on the plant and its medicinal use as well as a biography of the shaman. Each shaman was to be briefed on the purpose of the collection expedition and on the results it brought so far and he had to give his consent to pursue the collection. Twenty-four shamans were involved in the first phase of the project.   

Benefit-sharing arrangements:
Non-Monetary benefits: The program encompassed an important technology transfer and capacity-building dimension. Two employees of the National Herbarium of Suriname were trained for seven weeks at the MBG while ten Surinamese botanists were employed and trained for the collection, vouching and drying of the plant samples. For every plant species collected, one sample was sent to the National Herbarium of Suriname, this way expanding the ex-situ collection of the country (Guérin-McManus et al., 1998). A Shaman’s apprentice program, which matches a shaman with a young apprentice in order to preserve the ethnobotanical knowledge of the shaman and also provides training sessions in plant collecting, pressing and drying techniques, was also part of the ICBG program in Suriname. CI-Suriname also worked to design maps of the country as a whole, with information such as cultivated areas, location of plant species and so on. The NGO also provided some management training to other NGOs, workshops for government personnel and held presentations on medicinal plants. 

Monetary benefits: An up-front payment of 50 000$ later increased to 60 000$ was provided by Bristol-Myers Squibb to local forest-dwelling groups. After consultation with them, it was decided that the money would be put in a Forest Peoples Fund created to provide for community development, biodiversity conservation and health care (Green et al., 1999). In the event where a new drug was to be discovered, the share of royalties (confidential) was to be divided according to two schemes depending on whether the sample which the drug came from was collected with the help of shaman’s knowledge or randomly
. 

Intellectual property rights: If the product was the result of a collaborative work with a shaman, joint ownership of the patent was to be filed for. If B-MS were to be one of the partners of the patent, it was to cover all costs related to patenting and to prosecution in the event of violations. Only Bristol-Myers Squibb had the option to get an exclusive, worldwide, royalty-bearing license for an invention produced under the ICBG collaboration program. If B-MS had not exercised its option within one year of the patent application or if within six months after exercising its option it hadn’t reached an agreement on the terms of the license, the owners of the invention were free to license their rights to other parties after allocation of a 30 days period allowing B-MS to decide if it wanted to acquire the rights or not under the terms offered to the third parties. In calculating the royalties, the type of patent granted, the potential sales of the product, the level of development and potential costs for further R&D, marketing exclusivity available to B-MS (or a third party), the competitive impact of related market products and the extent of the contribution of ethnobotanical knowledge or uses were to be taken into account. The amount of royalties to be given to Suriname were to be calculated by a decimal fraction, the “Suriname Factor” that was kept confidential. 

Compliance measures: No information available
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C. Instituto Nacional de Biodiversidad de Costa Rica (INBio) – Merck & Co.

Summary: This contract signed prior to the entry into force of the Convention on Biological Diversity has been much publicized and is now regarded as a classic bioprospecting agreement. However, it has been argued that given the comparative advantage of Costa Rica in terms of biological diversity and the unique role played by INBio, it is doubtful that such an agreement may be reproduced in another context (Rodriguez and Camacho, 2002). Following this contract, INBio has entered in a number of other agreements with companies, universities and research institutes. In this agreement, INBio agrees to provide Merck with samples of Costa Rican biological resources in exchange of monetary and non-monetary benefits. The agreement, which was first signed in 1991, has been renewed in 1994, 1996 and 1998. Costa Rica has adopted in 1998 the Law 7788 on biological diversity, which deals with access to genetic resources, intellectual property rights and indigenous knowledge, providing a framework for further agreements. 

1. Actors

Provider: The National Institute of Biodiversity of Costa Rica is a non-public
, non-profit organization created in 1989 by Costa Rican law. It seeks to improve knowledge of the biological diversity of Costa Rica and promote its conservation (INBio’s website). INBio has a formal agreement with the Ministry of the Environment to undertake a national inventory of the biodiversity in the protected areas of Costa Rica (Government of Costa Rica, 2000). 

Recipient: Merck & Co. is a multinational pharmaceutical corporation incorporated in New Jersey (U.S.). It made 51.7 billion US$ sales in 2002 and employs 77 300 people worldwide (Merck’s website). 

2.Elements of the ABS arrangement

Prior informed consent: Prior informed consent is not directly referred to in the agreement, but it requires that Merck report virtually all developments to INBio. (Voumard, 2000)

Type and quantity of resources: Under the terms of the agreement, INBio is to provide Merck with a limited number (10,000) of samples of pre-selected plants, insects and soil (Coughlin, 1993). 

Purpose of the collection and expected results: Merck will evaluate the samples provided by INBio in order to find potential pharmaceutical and agricultural applications.  In the event that such an application is discovered, a marketable product would then be developed and patented in Merck’s name with INBio receiving a percentage of royalties. 

Timing and deadlines: The contract is valid for a period of two years from the date the facilities and laboratories set up by INBio to process samples are ready to start working. It can then be renewed for two more years
. The confidentiality clause of the contract is valid for seven years after termination and the payment of royalties will survive termination of the agreement. 

Location of prospecting area: Samples will be collected from the conservation areas of Costa Rica and “other areas of the private domain”. This means that the scope of the agreement could encompass all biological resources found in Costa Rica (Voumard, 2000)    

Location of research and development: INBio will process the samples in its facilities and laboratories in Costa Rica. The processed samples will then be transferred to Merck’s laboratories in Spain and United States to analyze and evaluate their properties.

Possible third parties involvement: For an initial period of two years, INBio cannot supply other companies with any of the samples provided to Merck except if the other company’s assessment interests are completely out of Merck’s field of interest. After that period, INBio can supply any other company with the material provided to Merck.  However, Merck may ask for a prolongation of the exclusivity on “no more than 1% of the total number of samples requested and assessed by Merck” (Government of Costa Rica, 2000). The agreement cannot be transferred to any third party neither by INBio or Merck. However, Merck can enter sub-licensing agreements upon notification to INBio, as long as they are subject to the same obligations and as long as INBio’s royalties are paid (Government of Costa Rica, 2000).

Exchange of information:  Merck shall notify INBio of any “activity capable of reproduction” identified in the samples provided by INBio. Once a year, Merck shall also submit a progress report of commercialization activities in respect to specific samples. Any publication of results by one of the party must first obtain the approval of the other party. 

Benefit-sharing arrangements:

Non-Monetary benefits: Merck has agreed to give training, both in its laboratories and in Costa Rica, to INBio personnel or to whom INBio may appoint. Merck also contributed to buy an extraction facility (approximately130,000 US$ worth) for the University of Costa Rica’s Chemistry Department to process the samples. The processing of the samples done in Costa Rica has also allowed to continue advancing scientific capacities and to build on the technologies accessed (Lovejoy, 1996; Government of Costa Rica, 2000).

Monetary benefits: Merck provided INBio with an up-front payment of 1 million US$. As it has been said above, Merck contributed an additional 130,000 US$ to buy laboratory equipment and material. Royalties are also to be provided to INBio if Merck develops a product to be commercialized. The amount of the royalties is confidential but it is assumed that: “it is within the range of percentages usually granted under this type of agreement.” (Henne et al. 2003). In accordance with an agreement between INBio and the MINAE, 10% of the up-front payment has been allocated to the Ministry for conservation needs and 50% of the forthcoming royalties are to be use in the same way. 

Intellectual property rights: Inventions created with the material provided by INBio belongs to Merck and Merck is responsible for requiring and registering the applications for the award of the patents, but INBio is to be kept informed of the processes so engaged (Environmental Policy Studies Workshop, 1999).

Compliance measures: The contract governed by the laws of Costa Rica. Explicit enforcement measures only relates to the payment of royalties: “Article 3(d) states that, if an audit reveals an unfair payment in excess of 10%, the offending party must pay the full cost of the audit and correct the amount paid as soon as possible.” (Henne et al., 2003, p. 25). In case of violation of the provisions by one of the party, the other party can terminate the agreement on a written notice sent three months in advance. 
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D. Tropical Botanic Garden Research Institute (TBGRI) – Kani

Summary: In 1987, the Tropical Botanic Garden Research Institute (TBGRI) of Kerala, India, led an ethnobotanical field study along with people from a Kani tribe inhabiting the Western Ghat region. On the course of that expedition they discovered that the Kani guides were relying on a particular fruit to stay alert and agile. That fruit, called Arogyapacha, was later analyzed at TBGRI labs where its anti-fatigue properties were demonstrated. In 1995, a license was granted to AryaVaidya Pharmacy Coimbatore to commercialize the product. The TBGRI then entered into an agreement to share with the Kani tribes the benefits coming from that license. This agreement has not been unanimously applauded by the Kanis themselves, as only a small group of them had been included in the arrangement. A number of authors also characterize the agreement as having been realized in a chaotic way, without all stakeholders being adequately represented (Anuradha, 1998; Gupta, 2003). Nevertheless, it is often cited as a pioneering agreement in the way it considers custodians of traditional knowledge. 

1. Actors

Provider: The Kanis live in the forest of Thiruvananthapuram in the district of Kerala, India. With a population of between 17,000 and 18,000, they initially lived in a nomadic way and over time, settled in small groups, disbursed in and around the forest.

Recipient: The AryaVaida Pharmacy (AVP) is a company from Coimbatore, India, commercializing Ayurvedic
 herbal drugs. It had a separate license agreement with TBGRI authorizing the use of know-how in order to produce the medicine derived from Arogyapacha and commercialization of that medicine.

Intermediary: The Tropical Botanical Garden Research Institute is also located in the district of Kerala, India. This autonomous institution is the largest botanical garden in Asia, spreading over 300 acres and home to 50,000 accessions of plants. It has a mission of conservation and sustainable utilization of plant diversity in tropical India.

2. Elements of the ABS arrangement

Prior informed consent: The scientists of the TBGRI first collected the fruits of Arogyapacha in 1987. At the time, the Convention on Biological Diversity didn’t exist nor was prior informed consent a usual practice. Nevertheless, when the TBGRI scientists asked the Kani guides for information on the fruits they were eating to keep full of energy, they also told them that they wanted to produce some scientific research on these fruits and that if any marketable produce was to arise, benefits would be equitably shared with the Kanis (Martin, 1998). TBGRI also had trouble to obtain PIC from the Kanis when the benefit-sharing agreement was established in 1995, as the Kanis are scattered over a large area and do not maintain cohesive links altogether. Neither do they have any representative spokespersons. As a result, the TBGRI deal was struck only with a small, unrepresentative portion of the Kanis. In 1997, a Trust fund was set up to encompass all of the Kanis in the District of Kerala in the benefit-sharing arrangement (it counted 500 members of around 40 settlements by December 1997 Cf. Anuradha, 1998).  

Type and quantity of resources: The arogyapacha
 is a small, rhizomatous, perennial herb that grows in Sri Lanka, Malaysia and Southern India. However, it is not known if the sub-species found in Sri Lanka and Malaysia have the same medicinal properties as the sub-species from India. Since it has been found that the plants grown in the wild have more active components than in-house cultivars, TBGRI organized 50 Kani families in the forest, with one or two acres for arogyapacha cultivation. However, a conflict with the Kerala State Forest Department halted the project in late 1999 (Henne et al., 2003).

Purpose of collection and expected results: The arogyapacha cultivated by the Kanis were to be handed over to AVP to produce the so-called Jeevani herbal drug, a cocktail of medicinal herbs destined to the sport medicinal market. 

Timing and deadlines: The license agreement between TBGRI and AVP was for a seven-year duration and royalties were to be provided to TBGRI and the Kanis for ten years. The exact duration of the arrangement between TBGRI and the Kanis is however unknown.

Location of prospecting area: The plant was cultivated by the Kanis in the Thiruvananthapuram Forest of the District of Kerala, India, where it originated from. 

Location of research and development: Research and development on the aragyopacha was first realized in the laboratories of the TBGRI where the active components were identified and isolated. By the license agreement of 1995, TBGRI transferred that know-how to AVP for commercial production. 

Possible use of traditional knowledge: Traditional knowledge of the Kanis was the source of the discovery of the properties of the aragyopacha fruits by the TBGRI in 1987. TBGRI committed to reward the use of that traditional knowledge but AVP had no such commitment. Intellectual property, however, rested with the TBGRI that filed four patents on processes and products involving the plant (Gupta, 2003). The license agreement between TBGRI and AVP only required AVP to acknowledge “TBGRI Know-how” on its products (WIPO Database, Agreement for Licensing Know-how, Clause A.9).

Benefit-sharing arrangements:

Non-monetary benefits: In the pilot phase of the cultivation project, TBGRI trained dozens of kani families to cultivate and harvest the aragyopacha in a sustainable way. The Trust that was created in 1997 also had a direct contribution to poverty alleviation, providing insurance for pregnant women and assisting when accidents occurred (Henne et al., 2003).

Monetary benefits: The TBGRI governing body as well as the executive committee agreed to give the Kanis 50% of the one million rupees (approximately US$25,000) license fee demanded to AVP. That amount was transferred into the Trust fund where only the interest accruing from this amount were to be used for the welfare activities of the Kanis, the seed money would stay untouched (Henne et al., 2003; Srivastav, 2002). Half of the royalties that TBGRI would receive from AVP (2% of the ex-factory price sales) would also be paid to the fund, but since the Kerala Forest Department stopped the harvesting of the plant, AVP didn’t have enough material to produce any benefits. The sale of the aragyopacha to TBGRI also brought back US$180 to each cultivating families for the first year of crop growing (Henne et al, 2003).

Intellectual property rights: It is stipulated in the license agreement between TBGRI and AVP that: “TBGRI has developed and is in full possession of and has full intellectual property rights to manufacture herbal formulation based on Arogyapacha” (WIPO Database, Agreement for Licensing of Know-how, Clause A2.1).  

Compliance measures: No information available
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E. National Cancer Institute (NCI) – Sarawak 

Summary: In 1987, the National Cancer Institute isolated a compound, (+)-Calanolide A, which demonstrated high anti-HIV activity. This compound originated from a plant, Calophyllum lanigerum, collected in the State of Sarawak, Malaysia. The NCI worked with a small US-pharmaceutical company, Medichem Research to further develop the compound and filed a Letter of Collection agreement with the Government of the State of Sarawak to collect some more samples. However, the original tree from which the sample was first collected had disappeared and samples picked up on other trees from the same species didn’t show the same anti-HIV activity. Nevertheless, samples collected from Calophyllum teysmannii, another Calophyllum species yielded a compound that also showed anti-HIV activity, although not on a scale as important as the first one, that compound was named (-) -Calanolide B. On the other hand, it proved to be easier to collect in a sustainable way, as the trees didn’t need to be cut off
. Development of a synthetic compound of Calanolide A and Calanolide B was yielded in 1995 to Medichem Research by an exclusive license to NCI patents on Calanolides. Medichem entered the next year in a joint venture with the Government of Sarawak, creating Sarawak-Medichem Pharmaceuticals. 

1. Actors

Provider: The Government of the State of Sarawak (Malaysia), through the Forest Department of Sarawak gave permission for the collection expedition in may 1987. 

Recipient: Medichem Research is a small pharmaceutical company based in Lemont (Illinois). At the time of the agreement it counted 150 employees and sales of around 17 millions US$ (Kling, 2000).
Intermediaries: 

- The National Cancer Institute is United States principal agency for cancer research and training. The NCI supports and coordinates research on cancer in the United States and abroad through research grants and collaborative agreements with universities, hospitals and research organizations and businesses. 

- The University of Illinois at Chicago (UIC) was sub-contracted by the National Cancer Institute to realize the collection in cooperation with the Sarawak Forestry Department. 

2. Elements of the ABS arrangement

Prior informed consent: Although there was no formal agreement between the NCI and the Sarawak Forest Department at the time of the first collection expedition in 1987, the UIC who was collecting on behalf of the NCI did obtain permits from both the Malaysian Prime Minister’s Department and the Sarawak Forestry Department. Another permit was delivered to UIC in 1992 for the second expedition to collect Calophyllum species. Finally, after the discovery of (-)-Calanolide B in Calophyllum Teismannii, NCI presented the Sarawak Government with a Letter of Collection for longer field surveys and research. That letter was signed in 1994, after negotiations with the Sarawak Government. 

Type and quantity of resources: The first expedition, in 1987, was intended to collect 0.5 to 1 kg of samples. The search focused on flowering plants of the greatest possible number of varieties reputed to have a medicinal use locally (Forestry Department of Sarawak’s website). Having discovered active compound in Calophyllum lanigerum, the second expedition concentrated on that particular variety. However, the source tree had been removed and samples collected on other lanigerum trees had not the same concentration of Calanolide. On the other hand, a sample of another Calophyllum variety, the teismannii, also showed a significant activity. Following the discovery of Calanolide B, 50kg of Calophyllum teismannii were then collected for further development studies (Cragg et al., 1999).

Purpose of collection and expected results: The objective was to collect selected plant specimens from the forest of tropical Asia in order to screen for tumour-arresting properties. Subsequent collection was aimed more particularly at investigation on Calophyllum species, which it was hoped, would yield a successful and commercially profitable product.  

Timing and deadlines: It is impossible to find accurate information on the time frame included in the collection permits. However, the first one has been delivered in 1987 and the second one in 1992. The collection contract signed in 1986 between NCI and UIC was set for a five-years period and has been renewed in 1991 for up to 1996 (Kate and Wells, 1998). See also the Chronology at the end of the document. 

Location of prospecting area: Collection was realized in different areas all in the State of Sarawak. It was conducted in a “lowland mixed dipterocarp forest” near Bintulu, in an alluvial forest near Gunung Mulu National Park, in the Matang area near Kuching, the limestones hills near Bau and in a peatswamp and a karangas forest near Lundu (Sarawak Forestry Department’s website).

Location of research and development: Initially, research has taken place in the laboratories of the National Cancer Institute in the United States for screening of the samples and analysis on the anti-HIV activity of the compounds. The development of Calanolides into a marketable product was then handed over to Medichem Research. The agreement creating Sarawak-Medichem Phamraceuticals Inc. specified that research relating to the development of Calanolides was to take place in Sarawak (Miller, [no date]). 

Possible third party involvement: Very few information is available on the way the agreement dealt with third parties. However, the Letter of Collection between NCI and Sarawak was stipulating that any licensee would need to enter in a benefit-sharing agreement with the State of Sarawak (Kate and Wells, 1998).

Exchange of information: Again, it is difficult to get information on the exact content of the agreement. However, the State of Sarawak has been involved all the way in the project. Staff from the Forestry Department was part of the expeditions and State’s officials and personnel of the Department were kept informed on the successes at NCI relating to the discovery of Calanolides (Kate and Wells, 1998, p. 22). As result of the joint-venture operation that went on next, Sarawak was participating directly to the development of the products and the clinical trials. 

Use of traditional knowledge: Although it is specified on the website of the Department of Forestry of Sarawak
 that collection put emphasis on plants reputed to have medicinal uses locally, it is never mentioned how knowledge about such medicinal uses was obtained. Actually, it seems that the native Dyak people was already using the Bintangor tree
 to stun fishes and relief headache and skin rashes (R. L. Parry, 2001).

Benefit-sharing arrangements:

Non-Monetary benefits: Being part of the collection expeditions along with UIC, staff at the Forestry Department of Sarawak has been trained to collection techniques, including monitoring and experiments in the field, but also sustainable harvest techniques of the Calophyllum teysmannii latex. The Letter of Collection signed in 1994, between NCI and the State of Sarawak, also included technology transfer provisions. As part of it, a Sarawak scientist from the University of Malaysia Sarawak went to the NCI’s Frederick Cancer Research and Development Centre for a ten and a half months period to get training on screening and isolation techniques and another month and a half in UIC Laboratories. The joint venture between Sarawak and Medichem Research also helped build institutional capacity in the State and brought technology transfer (Kate and Wells, 1998).

Monetary benefits: Except for the 50% share of royalties that the State of Sarawak could get from the joint venture with Medichem, no other monetary benefits have been disclosed. It is possible that a collection fee has been required or another form of payment requested but even this is not sure. In fact, the State of Sarawak had to invest a lot of money in Sarawak-Medichem Pharmaceuticals: “The Sarawak Government’s continuing investment is estimated to be $100 million - $200 million by the time the drug is commercialized, and it will be three to eight years before Sarawak sees a return on its investment, if at all.” (Ruff, 2001). NCI also gets an undisclosed share of the royalties from Sarawak-Medichem, a part of which will return to UIC. 

Intellectual property rights: As part of the joint venture that created Sarawak Medichem Pharmaceuticals, The State of Sarawak obtains co-ownership of the worldwide exclusive license held by Medichem Research on Calanolides and co-ownership of all patents on products to be developed by SMP. 

Compliance measures: No information available
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Chronology:

· 1986: Collection contract between NCI and UIC (renewed in 1991) 

· 1987: UIC obtains the necessary permits and begins collection of samples in Sarawak 

· 1988: (+) – Calanolide A extracts coming from Calophyllum lanigerum show significant amount of anti-HIV activity

· 1991: Second collection expedition. The original tree has disappeared but extracts from another species, Calophyllum teismannii show amounts of anti-HIV activity.

· 1993: NCI give Medichem Research a Small Business Innovative Research Grant to further develop the Calanolides series.

· 1994: A Letter of Collection agreement is signed between NCI and the Sarawak Government, which requires any licensee to negotiate a benefit-sharing agreement with the source country.

· 1995: Medichem Research gets a worldwide license to work on NCI patented Calanolide.

· 1996: Medichem Research enters in a joint-venture with the Government of Sarawak, creating Sarawak-Medichem Pharmaceuticals. 

F. Novartis – UZACHI

Summary: In 1995, the Swiss pharmaceutical company Sandoz (now Novartis) signed a three-years contract with four communities in the State of Oaxaca, Mexico, in order to explore the microbiological diversity in that area particularly rich in fungi and pine trees. Although it has been realized with prior informed consent of the local communities, included benefit-sharing elements and did not involve direct use of traditional knowledge, it has been retrospectively decried as “biopiracy” by a few NGOs such as RAFI and Ceccam following the scandals of UNAM – Diversa and ICBG – Maya contracts.

1. Actors

Provider: The Union de Comunidades Zapoteco – Chinanteca (UZACHI) is a group representing four communities of the Sierra Norte in the State of Oaxaca. Its goal is to develop a sustainable management system for the forest which covers 88% of 26 000 hectares of land. 

Recipient: Novartis is a Switzerland multinational pharmaceutical company operating sales of US$ 24.9 billion in 140 countries (2003). It has been formed in 1996 by the merger of Ciba and Sandoz. 

2. Elements of the ABS arrangement

Prior informed consent: The contract was set up by spring of 1995 after discussions between Sandoz and ERA. It has then been presented to the representatives of the communities who discussed it in the communes membership meetings for six months: “Within these six months, every one of the “comuneros” had the chance of getting informed and of challenging the contract or its respective terms.”(Baruffol, 2003, p. 76). As no access regulations were available at the time in Mexico, the government had not been involved directly in the negotiations. It however acted as an observer and has constantly been informed on the progress of the negotiations. Representatives of the SEMARNAT
 have also been invited at the signatory ceremony.

Type and quantity of resources: UZACHI was to provide Novartis with at least 1,000 isolated samples of micro-organisms per year. Novartis was particularly interested in micro-fungi, which have a great potential for discoveries (Baruffol, 2003). 

Purpose of the collection and expected results: The objectives of the collection were to ensure Novartis a supply of microbial strains, which could lead to some findings in the pharmaceutical domain and “to investigate the relationship between the perturbation and the production of secondary metabolites in micro-organisms” (Baruffol, 2003, p. 78). Expected results were not clearly stated at the time. However, up to 1999, Novartis had found 60 structurally new compounds, none of them was however susceptible to be commercialized. 

Timing and deadline: The contract was for a term of three years with possibility of renewal (it has not been renewed). Novartis had the exclusive use of the information generated by the project and UZACHI had to keep confidential for a two-years term the amount of the payments to be received from Novartis and the information on the project. 

Location of prospecting area: Collection by UZACHI took place in the forest of the Sierra Norte in the State of Oaxaca rich in terms of diversity of pine species, which also means a high level of diversity in fungi (Baruffol, 2003).

Location of research and development: After the collection, the samples were extracted and isolated by UZACHI in a laboratory provided by Novartis. Strains were then sent to Novartis in Basel, Switzerland, for characterization and structure elucidation. 

Possible third party involvement: With the exception of the confidentiality clauses, which prevented any divulgation of amount and results related to the project for two years, no information is available on third-party use. 

Exchange of information: Although no clause of the contract related directly to exchange of information, Novartis was willing to provide UZACHI with information on the results of the investigations performed on the compounds collected in Mexico. A workshop was notably held in New York to share the results with the invited members of the communities. However, that exchange of information has only been possible thanks to the goodwill of Novartis (Baruffol, 2003).

Use of traditional knowledge: It was one of the conditions of UZACHI in entering the contract that any use of traditional knowledge be excluded: “Under no circumstances whatsoever, the collaboration with the industry would include the handling of traditional indigenous knowledge” (Baruffol, 2003). 

Benefit-sharing arrangements:

Non-monetary benefits: As part of the contract, UZACHI could keep the laboratory equipment provided by Novartis once the contract was over. The equipment (evaluated at around US$ 100,000) has been used by UZACHI, after the contract, to produce “mycelia of edible fungi” and to conduct research on other local fungi-species. Two scientists of UZACHI were trained during four weeks in the laboratories of Novartis, Switzerland, to get the know-how necessary to conduct the collection and extraction processes. A scientist from Novartis also went to Mexico for six weeks to help start the project (Baruffol et al., 2003). UZACHI has set up as well a registry and kept a duplicate of all the material that was sent to Novartis.

Monetary benefits: Novartis had to pay UZACHI an amount of US$ 10,000 per year, which would be divided equally between the four communities. That money has been invested in health and education as well as in equipment for forest exploitation and funding systems. An unknown amount also had to be paid for each sample delivered by UZACHI, a kind of productivity bonus. The salary of the three persons working at the laboratory in Oaxaca was also the charge of Novartis for four years; that represented about US$ 50,000. Finally, Novartis would pay an amount of between US$ 1 - 2 million for every active compound found among the samples provided by UZACHI (Baruffol et al., 2003).

Intellectual property: With respect to intellectual property rights, a clause of the contract stipulated the following: “The isolations are made only for purposes of investigation. Novartis cannot demand patents nor other rights of intellectual property on the living species that could be involved in the project” (Baruffol et al. 2003). 

Compliance measures: The contract did not include enforcement mechanisms like penalties, fines or sanctions. However, the laboratory equipment provided by Novartis was to stay the property of Novartis until UZACHI had accomplished all of its obligations.
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G. University of the South Pacific – Strathclyde Institute

Summary: In 1995, the University of South Pacific (USP) in the Fiji Islands received a grant from the Biodiversity Conservation Network, a part of the Biodiversity Support Program, a consortium regrouping the World Wildlife Fund, The Nature Conservancy, the World Resources Institute and funded by US Agency for International Development. The USP wanted to use bioprospecting as a mean for furthering community development and create incentives for biodiversity conservation at the community level. The Strathclyde Institute of Drug Research of the University of Strathclyde, based in Scotland, was approached as a partner for the project. Two agreements were signed. One involving the Strathclyde Institute and the University of South Pacific; and the second, the University of South Pacific and the county of Verata, in the Fijis, where the prospecting mission was to be realized.  

1. Actors

Provider: 

· The Verata community consists of eight small villages spread over an area of 142 km2 near the coastline of the largest island of the Fijis. As part of the agreement between USP and Verata, each village was to appoint two persons knowledgeable about local plants, interested in being sample collectors. 

· The University of South Pacific was founded in 1968. It is present in twelve island-States of the South Pacific and is the premier provider of tertiary education of the region. The USP was proceeding to the collection of samples alongside with the Verata people. 

Recipient: The Strathclyde Institute for Drug Research (SIDR) is based at the University of Strathclyde in Glasgow. Its mission is to identify early-stage commercial drug opportunities and to look for future industrial partners to fully develop a pharmaceutical product. 

2. Elements of the ABS arrangement

Prior informed consent: The project was first approved by the national government of the Fijis after discussions between USP and the Environment Department. The agreement between USP and SIDR stipulated: “USP will obtain all required permissions from the Government of Fiji, and the prior informed consent of the resource owners, to extract biological samples and export them from the country.” (Environmental Policy Studies Workshop, 1999). In the agreement between the USP and the Verata, the former was to provide information on all parties participating in the research, the type quantity of material to be collected, the kind of research to be done and the purpose of that research. Verata was also to be kept informed of all research carried out after the signing of the agreements and of the potential commercial activity from an extract. Verata must also be notified of any meeting involving the agreement between USP and SIDR or USP and Verata. 

Type and quantity of resources: Under the agreement, 500 organisms coming from marine and terrestrial grounds were to be provided to SIDR. The selection of plants collected was based on a list of desired plants from SIDR and on those identified by Professor Thaman of the USP in rapid rural assessments (Aalbersberg et al., 1998).

Purpose of the collection and expected results: The purpose of this agreement was to create financial and non-financial benefits for the conservation of biodiversity at the community level. 

Timing and deadlines: The agreement between USP and the Strathclyde Institute was signed in May 1997 and ended in June 1999. 

Location of prospecting area: Bioprospection took place in the county of Verata, located on the eastern side of the island of Viti Livu, which is the largest island of the Fiji archipelago. The ecosystem is tropical in origin and the sea nearby counts many coral reefs (Tuiwawa, 2001).

Location of research and development: Research was realized jointly by USP and the Strathclyde Institute in order to improve USP’s capacity. No information is available as to the respective role of each partner at the different steps of the research. 

Possible third party involvement: If any potentially marketable drug were to be discovered, SIDR would look at another private partner to further test and develop the product under a license agreement. As far as we know, no such agreement was signed until now. 

Exchange of information: Verata was to be kept informed of all development regarding research carried out under the agreement. USP was also required to inform Verata about all meetings in regard of the agreements. Every three months, a report was to be provided to Verata, in Fijian and English, describing the materials collected and sent to SIDR, as well as all research progress resulting from the collections and any money received or disbursed by USP. Workshops were to be held every six months for all stakeholders to meet and discuss the research progress (Environmental Policy Studies Workshop, 1999). 

Use of traditional knowledge: The project did not rely on traditional knowledge. However, under the terms of the agreement, the local communities had the possibility to request that certain species not be collected in order to protect that knowledge (Aalbersberg, 1998). 

Benefit-sharing arrangements:

Non-monetary benefits: As part of the agreement, six persons of different villages in the county of Verata were to be trained for the collection and preparation of samples, six others to the methods of biodiversity monitoring, and six to methods of socioeconomic monitoring. Six monthly community-wide workshops were also to be held on resource management and community development. For the USP, non-monetary benefits were coming from the joint research with the SIDR in the form of capacity building. 

Monetary benefits: If any third party was interested in developing a product from the collected material, 60% of the sample fee that would be charged to that party by SIDR was to be paid to USP. That amount was to be given entirely to Verata for a period of twelve months. SIDR would also have to pay USP a fee for re-supply of samples generating further interest. In the event of commercialization of a product by a third party, 60% of the net income that SIDR would receive from such commercialization (including royalties) was to be paid to USP. If such further financial benefit were to arise, negotiations on an equitable basis between the USP, Verata and the Fijian Government would take place in order to find an appropriate way to share these benefits (Environment Policy Studies Workshop, 1999). 

Intellectual property rights: In the event of any discovery by SIDR or USP, a joint-patent application would be filed. 

Compliance measures: The agreement between USP and the Strathclyde Institute was subject to the Rules of Arbitration of the International Chamber of Commerce if any irresolvable dispute was to arise between the parties. That agreement was enforced according to the laws of the United Kingdom. As for the agreement between the University of South Pacific and Verata, the dispute resolution mechanism was relying on the Office of the Permanent Arbitrator in Suva, Fiji. However, any activities undertaken were “subject to the approval of the traditional authority of the Paramount Chief of the tikina of Verata and the Verata Tikina Council” (Environment Policy Studies Workshop, 1999). 
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H. University of Lausanne – Phytera

Summary: In 1995, the University of Lausanne entered to an agreement with the University of Zimbabwe to get access to specimens of plant. One of these specimens proved to be a potential promising fungicide. Contrary to what was required by the agreement, the University of Zimbabwe was excluded from the subsequent patent application which the University of Lausanne decided to file on its own. The University of Lausanne then granted a licensed to the US-based company Phytera to test and develop the product for commercial use. A number of NGOs as well as the University, the botanical garden of Zimbabwe and a Zimbabwean traditional healers association violently criticized the University of Lausanne in the media, arguing it had acted without the prior informed consent of Zimbabwe and for not respecting its commitments. Finally, following a meeting with all stakeholders involved in the research agreement in February 2001, the University of Lausanne agreed to review the terms of that agreement.

1. Actors

Providers: 

· The University of Zimbabwe is located in Zimbabwe’s capital, Harare. It counts ten faculties. A number of traditional healers have submitted samples of their medicines to the university. The idea, they say, “was just to confirm the properties of this medicine which traditional healers have been using for time immemorial” (Raghavan, 2001). 

· The National Herbarium and Botanical Garden of Zimbabwe is a center for research and information on the indigenous plants of Zimbabwe. It was also providing some plant specimens. 

Recipient: Phytera is a biotechnology US-based company involved in drug discovery. Although it wasn’t involved in the agreement between the two universities, University of Lausanne granted Phytera a license to develop a marketable product.

Intermediary: The University of Lausanne, Switzerland, counts 10 000 students and 2 200 professors for seven faculties. Dr. Kurt Hostettmann, who was responsible for the agreement, is a professor at the Institut de Pharmacognosie et Phytochimie. 

2. Elements of the ABS arrangement
Prior informed consent: One of the major critics of NGOs related to the way prior informed consent was sought. Although the University of Zimbabwe had given its approval, permission had not been granted by the Ministry of Environment and Tourism which is the only authority that can grant access to Zimbabwe’s biological resources (The Berne Declaration, 2001). University of Lausanne argued that the Chancellor of the University of Zimbabwe was the President of Zimbabwe himself, thus the Government was necessarily aware of the intentions of the University of Lausanne (Université de Lausanne, communiqué de presse, 2000). As for the traditional healers, the Zimbabwe National Traditional Healers Association (ZINATHA), claimed it never had been advised on the deal between University of Lausanne and the University of Zimbabwe (CTDA et al., 2001).

Type and quantity of resources: The University of Zimbabwe was to give the University of Lausanne access to more than 5,000 species of plants used by the traditional healers of Zimbabwe. The snake-bean tree (swartzia madagascariensis), which is the species that proved to be efficient against fungus, is a perennial non-climbing shrub used as wood, toxin or medicine. 

Purpose of collection and expected results: The team of Dr. Hostettmann was searching for plants that could be used against fungus in order to fight the rising incidence of thrush, a mouth-and throat infection (Phillips, 2001).

Timing and deadlines: The contract was signed in 1995. There is no information regarding the length for which it was scheduled. The license agreement with the company Phytera was signed in 1996 and the patent application was filed in August of 1997 and granted by the USPTO on July 27, 1999.

Location of prospecting area: Plant specimens were all coming from Zimbabwe, both from in-situ and ex-situ sources. The ZINATHA submitted a number of samples to the University of Zimbabwe. The National herbarium and botanical garden of Zimbabwe also supplied samples.

Location of research and development: Research and development were taking place in the laboratories of the University of Lausanne. Once the active component of the snake-bean tree had been isolated, further testing for development of a commercial product was realized in the laboratories of Phytera but it is not specified in what country these laboratories were located. 

Use of traditional knowledge: According to the University of Lausanne, the anti-fungal properties of the snake-bean tree were discovered in a thesis done at the University and no use was made of traditional knowledge (Université de Lausanne, communiqué de presse, 2000). The ZINATHA on its part pretend that traditional healers have been using snake-bean tree for immemorial time to treat several infections such as foot rot, leprosy, thrush and even severe body odors (Phillips, 2001).   

Benefit-sharing arrangements

Non-monetary benefits: None.

Monetary benefits: The original agreement between the University of Lausanne and the University of Zimbabwe was requiring joint negotiation and application for any patent that might arise from the agreement. However, the University of Lausanne patented alone. An addendum to the license agreement signed between University of Lausanne and Phytera specified that the latter was to pay 1,5% in royalties to the University of Lausanne on the net sales of any product commercialized under the license. 50 percent of these royalties were to be paid back to the University of Zimbabwe and the National Herbarium and Botanical Garden of Zimbabwe. 

Intellectual property rights: The agreement between the University of Lausanne and The University of Zimbabwe required joint application for patents. However, the patent was only granted to Dr. Hostettmann and Frederic Schaller who is the student who isolated the compound. Phytera was granted a worldwide commercial license for the testing and commercialization of a future product.

Compliance measures: Although the University of Lausanne did not respect one of the clauses of the agreement, the University of Zimbabwe did not intend to sue or to go for arbitrage. It seems that the increasing critics from the media and NGOs were the determining factor that brought the University of Lausanne to renegotiate the deal (Landon, 2001). 
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II. Agricultural Sector

A. University of Peradeniya (Sri Lanka) – « Company »

1. Actors

Provider: The University of Peradeniya is the oldest and the largest University of Sri Lanka. It is located near the city of Kandy and counts some 7,000 students. The Department of Chemistry was the one involved in this agreement.

Recipient: The “Company” is not identified. However, it must be an enterprise evolving in the field of “agribusiness (crop protection and animal health)” as this is the scope of the contract, and it is stipulated that it is incorporated in a country that is signatory of the Convention on Biological Diversity (not the USA). 

2. Elements of the ABS arrangement

Prior informed consent: As for prior informed consent, it is said that no government body was involved but that some guidelines had to be followed to obtain the PIC. It is not mentioned if these guidelines were applied to the Company or the University.

Type and quantity of resources: The University was to provide the Company with 120 plants extracts each year with 2g per extracts. In the event where the Company was to find promising results, the University was to collect 3kg of plant material and send 20g of plant extracts of the plant selected by the Company.

Purpose of collection and expected results: The Company wished to carry out investigations, such has isolation, structure elucidation and biologically testing, on plant material in view to find an active compound that could be used in agribusiness (crop protection and animal health). 

Timing and deadlines: The contract was set for a three-year duration, beginning on January 1st 2000 and terminating on December 31st 2002. Obligations of secrecy survive the termination of the agreement for seven years and royalties were to be paid for a period of ten years. However, extracts that were provided to the Company prior to December 31st 2002 and were not returned to the University by a declaration referred to in Clause 5
 remained covered by the agreement.

Location of prospecting area: Unknown

Location of research and development: Samples were extracted by the University who was then sending the extracts by airmail to The Company. The Company investigated these extracts by isolation, structure elucidation and biologically testing of the active compounds. With the agreement of the Company, the University could carry out investigations on some active plants too, it was then to provide the results exclusively to the Company. 

Exchange of information: Twelve months after the reception of the extracts, the Company was to inform the University about the preliminary biological results of the testing and its decision to continue or discontinue the biological programs. 

Benefit-sharing arrangements

Non-monetary benefits: In connection with the project, the “Company” grants the University a fellowship for a period of three years. A US$15,000 grant provided in January of each year from the Company was to cover the expenses (salary, consumables) of that fellowship. These costs would also cover the investigations that the University could carry out in agreement with the Company. 

Monetary benefits: Every supplementary extract of selected plant requested by the Company was paid US$400. In the event where the Company was to make use of its right to commercialize, royalties of no more than 1% of the net sales of the product coming from the agreement were to be provided to the University. The royalty rate was to be agreed within the parties in consideration of the state of the market and development costs and the total amount could not exceed US$100,000 per year for each compound. 

Intellectual property rights: The Company was free to apply for a patent for any invention that could have come as a result of the agreement. The name of the University and its collaborators had to be indicated in that claim. The University was to grant the Company with an exclusive worldwide right to manufacture, formulate, use and sell products on the basis of the natural constituents isolated from selected plants. The Company had also a right to sub-license. However, the Company and its licensees had a period of ten years to manufacture a product on the basis of the natural constituents isolated from selected plants or the rights of commercialization and industrial property rights would be handed-over to the University for assignment.

Compliance measures: The Agreement was governed by the laws of the country of the Company and any dispute was to be settled by the conciliation and arbitration rules of the home city of the Company. 

3. References
WOLRD INTELLECTUAL PROPERTY ORGANIZATION (WIPO). “Agreement for the Testing of Plant Extracts between the Company and the University (Sri Lanka), dated January 1st, 2000” Traditional Knowledge and Cultural Expressions Contracts Database, [on-line], Consulted February 11th 2004,
http://www.wipo.int/tk/en/databases/contracts/summaries/universitysl.html 

B. Syngenta Crop Protection AG – HUBEI Academy of Agricultural Sciences

1. Actors

Provider: HUBEI Academy of Agricultural Sciences is a state-owned Chinese academic and research institution. As part of the Chinese Academy of Agricultural Sciences, which counts 38 research institutes, its task is to conduct the agricultural research sponsored by the national government.

Recipient: Syngenta Crop Protection AG is a leader in the international agribusiness and crop protection industry. Based in Basel, Switzerland, it employs about 20,000 people in 90 countries and its sales were approximately US$6,2 billions in 2002.
2. Elements of the ABS arrangement

Prior informed consent: Not much is said about how prior consent was obtained with the exception that it was the responsibility of the provider party. That is to say that it is HUBEI that was in charge of securing the prior informed consent of the government of China. 

Type and quantity of resources: The contract involves microbial genetic resources found in in-situ conditions. No quantity mentioned. 

Purpose of collection and expected results: Objective of the contract is the discovery of natural products from microorganisms for use as crop protection products or lead compounds that could provide some commercial or industrial applications. 

Timing and deadlines:  The agreement started in November of 1997 and is set to last “at least” until the end of 2004. 

Location of prospecting area: Collection is to take place in China but it is impossible to find more precise information on the exact location.

Location of research and development: Fermentation and prescreening activities are taking place in China but the rest of the development is realized in Switzerland. 

Benefit-sharing arrangements:

Non-monetary benefits: HUBEI will receive assay technology equipment and know-how in order to realize a part of the R&D activities in China. Syngenta also trains Chinese scientists and technicians in its labs in Switzerland. 

Monetary benefits: China will obtain a share of the royalties from Syngenta if any material coming from the agreement is licensed for commercialization. China also has an option “to manufacture metabolites through fermentation for Recipient (Syngenta)” (WIPO database). 

Intellectual property rights: China retains the ownership of the microbial strains it provides to Syngenta. However, Syngenta has exclusive worldwide patent rights on metabolites except on the Chinese territory where Syngenta and HUBEI shall fill joint patents. Syngenta also has an exclusive license to use microbial strains to produce metabolites for field use. 

Compliance measures: The contract is governed by the laws of Switzerland. In case of dispute, courts of both China and Switzerland are competent. 
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C. UC Davis Genetic Resources Recognition Fund

Summary: This case study is different from the others in the sense that it involves ex-situ resources that were collected prior to the entry into force of the Convention on Biological Diversity. The objective of the benefit-sharing mechanism that was put in place was to reward the source country of these resources.  In 1977, Oryza Longistaminata, a specimen of wild rice species originating from Mali, was examined in an Indian research institute for its resistance to rice diseases. The specimen was then transferred to the International Rice Research Institute, in Philippines, where its resistant gene was isolated and named Xa21. That gene was sent to the United States in 1990 were it was mapped and patented at the University of California, Davis. In July 1996 and January 1997, two private agribusiness companies entered in an agreement with the University to study the gene for possible commercial use. Professor Pamela Ronald decided to create a fund that would be dedicated to share the benefits arising from the commercial use of the gene with third world countries and more specifically the countries where that gene came from. 

1. Actors

Identification of provider: The Department of Plant Pathology of the University of California, Davis.

Identification of recipient: The identity of the two private companies is kept confidential. We know that they are operating in the agricultural biotechnology sector.

2. Elements of the ABS arrangement

Negotiations have been held with both companies from the autumn of 1994 to January 1997 when a contract was signed with the second company. The original collection that has been realized in Mali in the seventies was not realized with the prior informed consent of the government or the local communities as the Convention on Biological Diversity was not in force at the time neither was PIC a usual practice in bioprospecting.

Type and quantity of the resources: The resource was the locus Xa21 found in the rice Oryza Longistaminata held in UC Davis ex-situ collection. Quantity is unknown. 

Purpose of collection and expected results: Both companies wanted to use the gene in the genome of a new crop variety that would be resistant to some rice diseases. That new variety would eventually be commercialized. 
Timing and deadlines: The license agreement was for a three-year duration. Following which, if the companies had not commercialized the gene, license was reverted to the University for subsequent licensing to another party (Gupta, 2003). 

Location of the prospecting area: Does not apply in this case, as the gene samples were located in the ex-situ genes collection of the University. 

Location of research and development: The companies provided UC Davis with a three-year funding to do some basic research on the Xa21 gene. Meanwhile, the companies were doing some more applied research in order to develop a commercial product.

Possible third party involvement: The University is free to enter into similar agreements with other companies (Kate and Collis, 1998).

Benefit-sharing arrangement

Non-monetary benefits: The objective of the fund set up by Professor Pamela Ronald was to redistribute a share of the benefits to the source countries
 of the rice Oryza Longistaminata. The money provided to the fund by the companies and the University was to finance fellowships of students of these countries at UC Davis. Also, UC Davis was providing the Xa21 gene and transgenic varieties containing that gene at cost price to the institutions and researchers from the same countries at the condition that it was not commercialized without written consent from UC Davis.

Monetary benefits: The companies were to pay a lump sum payment one year after the first commercial sale of any product containing the gene Xa21. The first company agreed to a payment of US$30,000 and the second US$52,000
. The University also committed to pay to the fund a sum that would match the payment of the first company. The University received financial support from the companies to do some basic research for duration of three years and was also supposed to receive a share of the royalties coming from the sale of any commercial product containing the gene (Kate and Collis, 1998). 

Intellectual property rights: The University had patented the gene Xa21 in 1995. The three-year license granted to the companies was allowing research and commercial exploitation of products that would contain the gene Xa21 or any derivative of that gene. These agreements were not exclusive as the University could enter in the same type of agreement with more companies. 

Compliance measures: No information available
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III. Botanical Collections

A. Cambridge University Botanic Garden – Pakistan

1. Actors

Provider: 

· The Pakistan Science Foundation is an autonomous body created under Pakistan’s law to promote and finance scientific and technological activities having a bearing on the socio-economic needs of the country. It has been useful in that mission, notably to obtain the permissions needed.

· The Himalayan Wildlife Foundation is a Pakistani NGO with the objective to safeguard the wildlife in the Himalaya region of northern Pakistan. It helped create the Deosai National Park, where the expedition took place, to conserve the endangered Himalayan Brown Bear. They provided logistical support and helped maintain a link with the local people.

Recipient: 

· The Cambridge University Botanic Garden is a academic and research institution. It is located in the United Kingdom and possesses more than 10,000 plant species. 

· The Centre for Plant Diversity and Systematics is part of the School of Plant Sciences at the University of Reading (UK). It executes research in biodiversity informatics, phytogenetic systematics, floristic and inventory and conservation and biosystematics. 

2. Elements of the ABS arrangement

Prior informed consent: Permission from the Pakistani Government was obtained after writing many letters, e-mails and faxes detailing the purpose of the expedition and the way the material collected was intended to be used. The Pakistan Science Foundation was also instrumental in helping to obtain the correct authorizations in the Deosai reserve.

Type and quantity of resources: Dried samples and seeds of flowering plants, moss flora and macro fungi were the targeted species of the expedition. 850 dried flowering plants specimens, 100 packets of seeds and over 1,000 mosses were brought back (Lowe, 1998).

Purpose of collection and expected results: The objective of the expedition was to collect and study the flora, provide a complete floristic inventory and to introduce some of the species into cultivation back in Cambridge. The project was only for academic research and no commercial exploitation was intended.

Timing and deadlines: The expedition lasted for eight weeks, from July to August 1998.

Location of prospecting area: The expedition took place in the Plains of Deosai situated in the Northern plateau of Pakistan at 4,000 meters high. 

Location of research and development: Most of the research activities on the specimens were done in the United Kingdom but Pakistani scientist from the Pakistan Science Foundation participated to research in the Cambridge University Botanic Garden laboratories. 

Possible use of traditional knowledge: Local people were aware of the work and intentions of the collection expedition but it is not known how or if their knowledge was used for the purpose of the collection.

Exchange of information: Information, knowledge gained and research results were fully and continuously shared with Pakistanis.

Benefit-sharing arrangements

Non-monetary benefits: Two scientists from the Pakistan Science Foundation participated in the collection expedition in the Deosai plateau. Money raised for the expedition also allowed one scientist from that same institution to go to the Cambridge University Botanic Garden for three months, to further studies on grasses and sedges collected during the expedition and get access to the Botanic Garden collection. Duplicates of specimens collected were also left in Pakistan and the results of the analysis were shared with the country. The expedition also left some equipment behind, to be used by the Himalayan Wildlife Foundation to further its work. Finally, the Project endeavors to produce a checklist of the plant specimens found in the Plains and to produce a color guide of the flowering plants utilizing the photographs taken.

Monetary benefits: No information available

Intellectual property rights: No information available

Compliance measures: No information available

3. References

ANONYMOUS. “Botanic Garden Expedition to the Plains of Deosai and the Convention on Biological Diversity”, Green Lines, Issue 9, December 1998, [on-line], Consulted February 16, 2004, http://www.admin.cam.ac.uk/offices/environment/greenlines/9.html#Heading2
ANONYMOUS. “Expedition to Northern Pakistan”, Plant Sciences News, Vol. 6, No. 1, October 1998, [on-line], Consulted February 16, 2004, http://www.plantsci.rdg.ac.uk/news/news6-1.html
LOWE, Tony. “Botanic Garden Expedition to Baltistan”, University Newsletter, University of Cambridge Website, October/November 1998, [on-line], Consulted February 17, 2004, http://www.admin.cam.ac.uk/univ/newsletter/1998/oct-nov/5.html 

B. Lebanese Agricultural Research Institute –RBG, Kew

1. Actors

Provider: The Lebanese Agricultural Research Institute (LARI) is a public research institution operating under the Lebanese Minister of Agriculture supervision. The institute conducts basic and applied scientific research for the development of the agricultural sector in Lebanon.

Recipient: The Royal Botanical Garden, Kew (RBG Kew) is a British public institution sponsored by the Department of Environment Food and Rural Affairs. Its mission include research, education in the botanical and horticultural domain and promotion of the conservation and sustainable use of plant resources in the UK and overseas. 

2. Elements of the ABS arrangement

Prior informed consent: The Ministry of Agriculture, on behalf of the Lebanese government, signed an agreement approving the collaboration between RBG Kew and LARI and authorizing the latter to conclude an access and benefit-sharing arrangement in conformity with international regulations and conventions. In addition to this agreement, LARI undertakes to help RBG Kew to secure the prior informed consent of any other competent national authority, local authority or stakeholders in order to access plant material or enter the land where some of the project activities are taking place.

Type and quantity of resources: The contract includes plant genetic resources indigenous to Lebanon, in in-situ conditions. No specific quantity is determined but access should be granted to a representative, viable portion of the material in the collections of LARI’s Seed bank. 

Purpose of collection and expected results: With the contract, RBG Kew wanted to establish a well-documented seed collection of plants indigenous to Lebanon and at the same time, establish some mutually beneficial programs in conservation training research and education. 

Timing and deadlines: The contract started in July 2000 and is valid for a five-years term. It can be renewed upon mutual agreement for another five years. The agreement can be terminated upon a notice from one of the party six months in advance. 

Location of prospecting area: Precise location is unknown but the activities are realized in the Lebanese territory.

Location of research and development: The seeds and herbarium specimens are stored at LARI with duplicates being prepared for RBG Kew. RBG Kew stores the specimens in its long-term collection and conduct taxonomic research and seed viability tests upon the seeds. 

Possible third party involvement: None of the rights or obligations conferred by the agreement can be transferred without the prior written consent of the other party. RBG Kew may supply seeds or herbarium specimens to another party providing that it obtains the written permission of LARI and that the third-party signs a material transfer agreement with RBG Kew, prohibiting any commercial use of the products supplied or their derivatives. 

Exchange of information: The parties must provide each other with copies of the results arising out of any scientific research, study or publication. Parties shall also notify each other of any relevant opportunity for training and/or study by staff personnel.

Benefit-sharing arrangements: 

Non-monetary benefits: As part of the benefit-sharing arrangement, LARI must be identified as the source of the provided material in all the research publications relating to that material by RBG Kew. Also, exchange and training of staff personnel is strongly encouraged and the parties have to provide each other information on such opportunities and program they will set up.

Monetary benefit: No information is available on the monetary benefits that are part of the agreement.

Intellectual property rights: Included in the agreement is a provision that RBG Kew will not commercialize any genetic resource transferred under the agreement. If such commercialization was to be agreed upon by both parties, it must be subject to a new agreement between RBG Kew and LARI. LARI must be mentioned as the source of the genetic material in all research publications. 

Compliance measures: The preamble states that the parties are committed to respect the letter and spirit of the Convention on Biological Diversity, the CITES and “other relevant international, regional, national and sub-national laws and policies concerning biodiversity” (WIPO database). Any dispute arising in the course of the agreement will be resolved by “good faith negotiation” which is defined as “in accordance with standards of honesty, sincerity or lawfulness of purpose and applies to both the substance of and the machinery of any such negotiations” (WIPO database). 
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C. Millennium Seed Bank Project – Kenya

Summary: The Millennium Seed Bank Project is a program launched by the Royal Botanical Garden Kew that endeavors to collect 10% of the world seed-bearing flora by 2010. In the framework of this program, the RBG Kew has established access and benefit-sharing agreements with 16 different countries. Among these countries is Kenya, where the program, called “Seeds for Life”, is focusing on arid and semi-arid lands that cover 80% of the country. In Kenya, the RBG Kew’s partnership involves five local institutions 

1. Actors

Providers: 

· The National Museums of Kenya (NMK) is a quasi-governmental institution established by law. Its mission is to preserve, collect, study, document and present Kenya’s past and present national heritage. It manages a great number of repositories and ex-situ collection in ornithology, phytochemistry or molecular genetics among others.

· The Kenya Agricultural Research Institute is a national institution that endeavors to promote technology generation and dissemination and agricultural sound research to ensure food security through improved productivity and environmental conservation.

· The Kenya Forestry Research Institute’s mission is to enhance the social and economic welfare of Kenyans through user-oriented research on sustainable development of forests and allied natural resources.

· The Kenya Forest Department is the section of the Ministry of Environment that handles the management of forest.

· Kenya Wildlife Service is committed to conservation, protection and management of Kenya’s flora and fauna. 

Recipient: The Royal Botanical Garden Kew is a British public institution sponsored by the Department of Environment, Food and Rural Affairs. Its mission includes research, education in the botanical and horticultural domain and promotion of the conservation and sustainable use of plant resources in the United Kingdom and overseas.

2. Elements of the ABS arrangement

Prior informed consent: Negotiations between the RBG Kew and the Kenyan institutions with mandates of plant conservation began in April 1997 and lasted until September 2000 when the project started. The RBG Kew affirms it is strongly committed to the principles of the Convention on Biological Diversity and, notably, prior informed consent from appropriate stakeholders and authority: “Prior Informed Consent (PIC) is obtained from appropriate authorities and stakeholders, according to national legislation, before any seed collections are made and before duplicate seed is transferred to RBG Kew” (Royal Botanical Garden Kew Website). 

Type and quantity of resources: Priority was given to seeds of plants that were indigenous to Kenya and growing in the arid and semi-arid lands. 

Purpose of collection and expected results: The aim of the “Seeds for Life” Project was to enhance ex-situ conservation and sustainable utilization of plant genetic resources indigenous to Kenya. The agreement excluded any commercial utilization of seeds.

Timing and deadlines: The project started in September 2000 and was expected to last for at least three years. 

Location of prospecting area: Collection was realized mainly in the arid and semi-arid lands of Kenya, which represent about 80% of the country’s area. 

Location of research and development:  No extraction or isolation process were involved. Seeds were merely just dried, cleaned, counted and dried again. A small sub-sample was x-ray analyzed to check the content. These activities were done in Kenya. The material was conserved in the National Genebank of Kenya and the duplicates were sent to RBG Kew in Wakehurst. 

Possible third party involvement: RBG Kew was prohibited from transferring any material to a third party unless it has the written permission of the Government of Kenya.
Benefit-sharing arrangements:

Non-monetary benefits: As part of the “Seeds for Life” project, three Kenyans have been technically trained to seed processing and banking at the Kew RBG Millennium Building in Wakehurst. Kew scientists also went to Kenya to demonstrate the use of equipment, go on joint collecting mission and show how to process the collections. Six Workshops have been held in Kenya on subjects like seed collecting, data and documentation, species prioritization, project development and science programs. 13 students of the technical staff were supported to undertake graduate studies. Three other Kenyans participated in the Kew Plant Conservation Techniques Diploma in 2001 and four others have undertaken research attachment at the Kew Wellcome Millennium Laboratory in Wakehurst. Facilities and vehicles were also provided to the laboratories of the National Genebank of Kenya. 

Monetary benefits: None. If any commercial application was to arise from the project, RBG Kew must enter in a new agreement with the Government of Kenya in which case Kenya would probably be allowed to a share of the royalties.

Intellectual property rights: No information available on the intellectual property. An Interim Material Transfer Agreement that was signed in February 2000 for a single collection expedition, stipulated that: “The material, the progeny and any derivatives are owned by the Government of Kenya” (National Museums of Kenya Website). It is likely that the same clause was repeated in the access and benefit-sharing agreement of September 2000. 

Compliance measures: The same Interim Material Transfer Agreement pointed out that the agreement was governed by the laws of Kenya and an arbitration procedure was putted in place in case of dispute among the parties. It is impossible to know if the same provision was in the final agreement. 
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IV. Ornamental Horticulture Industry

A. South Africa National Botanical Institute and Ball Horticulture Company (NBI-Ball Agreement)

Summary: In 1999, the South Africa National Botanical Institute, a public institution, entered in an agreement with US based Ball Horticulture Company. In this five-year agreement, the NBI was to deliver to Ball a set of plants of horticultural interest both from its living collections and from the wild. Ball would then be allowed to modify these plants and patent the new ones. In turn, the NBI would receive some monetary and non-monetary benefits, including royalties on the marketable products for 20 years. After the five-year term, the contract could be terminated or renegotiated. This agreement received a great deal of attention in the local media where it has been criticized as the sell-off of the South African flora.

1. Actors

Provider: The South Africa National Botanical Institute is a public institution employing over 600 people with a budget of  5.5 million$ (1996), 85% of which come from the South African Parliament (Wynberg, 2001).

Recipient: Ball Horticultural Company is a hundred years old family business that today owns 40% of the US market in bedding and pot plants and 25% of the European market. 

2. Elements of the ABS arrangement

Prior informed consent: Several negotiations have been held with the NBI and the Department of Environmental Affairs and Tourism (from which authorization is required for the NBI to enter this kind of agreement) from 1996 to 1999. 

Type and quantity of resources: The agreement is limited to ornamental horticultural and floricultural products. It applies to live plant material, which includes all horticultural groups with the exception of slow-growing woody perennials and succulents, unless these are specifically requested by Ball (Clause 3). NBI will provide Ball with a maximum number of 25 items of NBI plant material
. This number can be increase with the written consent of NBI, consent shall not be unreasonably withheld (Clause 6.11). In fact, it seems that the wording of the agreement makes all horticultural groups potentially subject to the agreement. (Glazewski, 2001). 

Purpose of collection and expected results: Ball Horticultural Company wants to increase its product range by obtaining and developing new horticultural and floricultural specimens with ornamental potential. The plant material provided by the NBI can be directly marketed and commercialized by Ball, but Ball has also the right to improve the Identified plant material by mutation or genetic engineering. (Clause 9.1) (J. Glazewski, 2001; G. Henne and S. Fakir, 1999). 

Timing and deadlines: The agreement is for a five-year term with option for renewal (Clause 2). Ball has a maximum of four years to develop and evaluate the material provided by NBI except if it is an item specifically requested by Ball (Identified plant material), in which case this term is reduced to two years (Clause 6.11.1). Royalties will be paid to NBI for the full term of the patent. If the marketable material is not protected by intellectual property rights, Ball will pay NBI for a twenty-year period following the commercialization of the material (G. Henne and S. Fakir, 1999).

Location of prospecting area: NBI will provide material already in its possession or gathered in the South African wild.

Location of subsequent research and development: While NBI collects and identifies material of ornamental interest to Ball, research and development (modification by mutation and genetic engineering) is mainly does by Ball since it has superior capacity for that matter.

Possible third parties involvement: NBI cannot display or have sold to third parties the items provided to Ball for four years after the transfer to Ball unless the later indicates that it is no longer interested in the sample. (G. Henne and S. Fakir, 1999)

Exchange of information: It is difficult to point out the extent of each part’s obligation on that matter since sources are contradictory. According to G. Henne and S. Fakir: “Ball is obliged to inform the NBI, for instance, on how the material that is subject to research will be used, on progress in research, on marketing initiatives, sales strategies and volumes.” However, in his report, Glazewski underpins that the only condition relating to exchange of information for Ball consists in the presentation of seminars. 

Benefit-sharing arrangements:

Non-Monetary benefits: The contract reads: 

In the development of products resulting from this joint venture for either the International or South African market, Ball will give special consideration to investing in such activities in South Africa, wherever appropriate or feasible (Clause 12.1). More specifically it is recorded that the investments referred to in clause 12.1 hereinabove should result in stimulating economic growth and technological empowerment in South Africa, especially amongst members of previously disadvantaged communities (Clause 12.2). 

The weak language used in these two clauses brings several commentators to question about their committing nature (R. Wynberg, 2001; J. Glazewski, 2001; G. Henne and S. Fakir, 1999). Ball also engaged in hosting an intern for up to four months and to hold seminars once a year in South Africa for the duration of the contract (Clauses 12.3 and 12.4). 
Monetary benefits: NBI has been allowed to a non-refundable initial research service fee to be allocated for the buying of capital equipment (green-house and vehicle) to carry out the research activities induced by the agreement (Clause 4). An annual research fee with a minimum value of  50 000$ (28 000$ according to Henne and Fakir) to cover direct operating expenses and salary will also be accorded by Ball (Clause 5.3). Finally, the NBI obtains a varying percentage of the royalties on Marketable products: 2% if it is Improved plant material, 4% if it is Genepool plant material and 10% if it is NBI or NBI-Ball plant material. Money derived from the royalties is to be put in a Biodiversity Fund for capacity-building in botany and horticulture and plant conservation, established by the NBI Board. It is worth mentioning that the annual research fee provided to NBI by Ball is deductible from the amount of the royalties (Clause 11.3) (G. Henne and S. Fakir, 1999; J. Glazewski, 2001). 

Intellectual property rights: The plant material, information and know-how supplied by NBI remains the property of NBI but Ball has a license-free right to use that information and know-how during the term of the agreement. NBI has the exclusive rights to use, sell or market the unchanged material in Africa and Ball has the same rights outside Africa but must do it in the name of NBI. The plant material that is improved by Ball becomes the exclusive property of Ball regardless of the time constraints of the agreement. Material collected by NBI and provided to Ball within the scope  of the agreement would be joint-intellectual property.  (J. Glazewski, 2001).

Compliance measures: No information available
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B. Pipa Horticultural Company. Ltd.

Summary: In 1992, Piroche Plants, a horticultural company based in Canada, received some plants specimens from the Nanjing Botanical Garden in China. Interested in having a steady supply of these plants, Piroche Plants entered in a joint venture with Nanjing Botanical Garden which, for its part, was interested in commercially developing Chinese plant resources.    

1. Actors

Provider: The Nanjing Botanical Garden Service Station (NBGSS) is an organ of the Nanjing Botanical Garden located in the province of Jiangsu, China. Relatively independent from the garden itself, it is the organ in charge of some of the commercial activities involving plant material. 

Recipient: Piroche Plants is a Canadian company based in Pitt Meadows, British Colombia. Piroche propagates, produces, sells and brokers seeds as well as ornamental plants and trees. Piroche also does research and development on propagation techniques. 

2. Elements of the ABS arrangement

Prior informed consent: Negotiations between the NBGSS and Piroche Plants lasted two years. Members of the Pipa board had to apply to the Jiangsu Department in order to obtain the authorization to establish the company. The company also had to obtain permits to conform to phytosanitary and endangered species export regulations (Kate and Laird, 1999). 

Type and quantity of resources: NBGSS sends seedlings and plant specimens endemic to China. The quantity varies. It dropped in 1999 following Chinese phytosanitary restrictions but resumed since then (Kate and Laird, 1999).

Purpose of collection and expected results: The purpose of the joint venture was to commercially develop Chinese plant resources while introducing new species for landscaping, forestry and horticulture (Kate and Laird, 1999). 

Timing and deadlines: The project is still ongoing.

Location of prospecting area: Seedlings and plant specimens are obtained from the Nanjing Botanical Garden collection or picked-up in the wild. Some specimens are also bought in the local marketplace.

Location of research and development: The plants are brought to Pipa in Nianjing where they are propagated, planted and seedlings raised from them. After they are transferred to Piroche in British Colombia, seedlings are further propagated and new species are tested for their adaptation to their new environment. 

Benefit-sharing arrangements:

Non-monetary benefits: The deal between Piroche Plants and the NBGSS doesn’t directly involves non-monetary benefits, but over 70 percent of the capital invested in Pipa has been spent on equipment such as greenhouses, tractors, water pumps etc. (Kate and Laird, 1999). 

Monetary benefits: The capital needed to start-up the joint venture was contributed at 90 percent by Piroche Plants (which equals US$900,000) and 10 percent by the NBGSS (US$100,000). NBGSS paid its share by a combination of cash payments and in-kind contributions of buildings and overheads. The profits made by Pipa Horticultural were distributed in accordance with the following scheme: 50% to be reinvested in Pipa, 10% to Piroche Plants, 10% to NBGSS, 10% to Pipa staff and 20% to support conservation activities (Kate and Laird, 1999).

Intellectual property rights: Piroche Plants has full rights over the plants it buys from China whereas Pipa is entitled to sell the same plants in the Chinese domestic market (Kate and Laird, 1999). 

Compliance measures: No information available
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V. Cosmetics Sector

A. Aveda – Yawanawa

1. Actors

Provider: The Yawanawa tribe lives in the upper banks of the Gregorio River in the State of Acre, Brazil. The 330 people tribe shares the 92,859 hectares of land it inhabits with the 175 members of the Katukina do Sete Estrelas village. 

Recipient: Aveda Corporation is a personal care and cosmetics company based in Minneapolis (USA). It prides itself with an environmentally-friendly approach and sustainable development practices. Aveda has endorsed the ten principles of the CERES
 and has a ISO 14001 certification. The company has been bought by Estee Lauder in 1998. 

2. Elements of the ABS arrangement

Prior informed consent: First contact between Aveda and the Yawanawa was in Rio de Janeiro on the occasion of the Earth Summit of 1992. They agreed that a partnership could be profitable to both parties and drafted some general guidelines. Aveda also obtained the consent of the FUNAI, which is the Brazilian federal government agency in charge of indigenous peoples’ affairs (Kate and Laird, 1998). 

Type and quantity of resource: The Bixa orellana (also called uruku or annatto) is endemic in the region of the neotropics where it is widespread. The aril of the seed produce a red dye used as a colorant for a range of industries such as food and cosmetics. bixa is cultivated by the Yawanawa on a 30 hectares land. Aveda buys around 10 tons annually of the bixa at the price of US$ 24,000. Aveda is not required to buy all of the production of the Yawanawa, the rest is sold to other companies, mainly from the region of Sao Paulo. 

Purpose of collection and expected results: Aveda uses the bixa in different products of its line such as red lipsticks, and color shampoos and conditioners. In 1994, products derived from bixa were representing sales of approximately US$550,000 (Kate and Laird, 1999). 

Timing and deadlines: The project began in 1992 and is still on-going. We don’t know if the project has a specified time frame.

Location of prospecting area: Plants are grown on the territory of the Yawanawa.

Location of research and development: The collected seeds are grinded and processed by the Yawanawa community. Aveda makes the formulation to incorporate it into its products in its own laboratories (Kate and Laird, 1999). 

Possible use of traditional knowledge: As the coloring properties of the bixa are well known for over a century and its use is widespread, it is considered public domain. Therefore, the agreement is not based on any use of traditional knowledge. 

Benefit-sharing arrangements:

Non-monetary benefits: Aveda provided the Yawanawa with technical and administrative support that was needed to start the project including machinery for processing and packaging and standard of quality control. Along with the bixa plants, pupunha, Brazil nuts and guarana are also grown to diversify the Yawanawa’s economy. Medical facilities were built in order to reduce the incidence of malaria as well as a warehouse. A solar electric system was developed, first for bixa processing facilities, but it has next been extended to some homes of the village. A water pasteurization unit was developed and some Yawanawa students have been allowed an English language training in the USA, as well as training in marketing, law administration and healthcare. Finally, the Yawanawa have agreed that Aveda uses the community’s image to sell its products in a way that would previously be subject to the assent of the community (Kate and Laird, 1999).

Monetary benefits: A loan of US$ 50,000 was provided to the Organizacao dos Agricultores e Extractivistas Yawanawa do Rio Gregorio, which legally represents the community in partnership agreement and external financing matters. Aveda also agreed to pay US$2,40/kg for the bixa, which is the double, minus 20 per cent, of the normal market price
. The Yawanawa are also receiving money by selling to other clients the bixa Aveda has not bought as well as the pupunha, Brazil nuts and guarana they grow (Kate and Laird, 1999). 

Intellectual property rights: Aveda does not pursue patenting on its formulations but registers trademarks (Kate and Laird, 1998). Aveda effectively makes use of the names “Uruku” and “Annatto” for the products derived from bixa but these names are not registered.  

Compliance measures: No information available

3. References

LEE, James R. “Ecocosmetics”, Trade and Environment Database, American University, Washington, [on-line], consulted February 19, 2004, http://www.american.edu/projects/mandala/TED/eocsmet.htm 

LEVY, Fernanda. “Brésil: les Indiens se mondialisent”, L’Express, August 16th 2001, [on-line], consulted February 19, 2004, http://www.lexpress.fr/info/monde/dossier/ameriquelatine/dossier.asp?ida=406354
WADDINGTON, May and Sarah A. LAIRD. “The production and marketing of a species in the ‘public domain’: the Yawanawa and Aveda Corporation Bixa orellana Project, Brazil”, in Kerry Ten Kate and Sarah A. Laird, The Commercial Use of Biodiversity: Access to genetic resources and benefit-sharing, London, Earthscan Publications Ltd., 1999, 398 pp. 

B. Croda International – Guatemala

Summary: In 1991, the NGO Conservation International was looking for a private partner to market and commercialize raw material coming from the rain forest of Guatemala in order to enhance development opportunities of the Maya communities of the region of El Peten. The product that had the most potential was the oil coming from the cohune nuts. Croda Inc. was finally selected as a partner since it was committed in rain forest-derived ingredients and community development. Through a set of cooperative enterprises set-up by the communities with the help of Conservation International, Croda began to sell cohune oil to cosmetic companies that were using it in their products. In return, part of the benefits were sent back to Conservation International who redistributed them to the communities.

1. Actors

Providers: 

· Industria Petenera de Corozo (INPECO) is a cooperative based in the community of La Maquina in the region of El Peten, in Northern Guatemala. INPECO was buying the cohune nuts from local collectors and pressing them to extract the oil.

· Ecomaya is a private enterprise owned by eight local cooperatives and Conservation International Guatemala. It served as a link between the communities of El Peten and the international markets. It was responsible for the delivery of the oil to Croda. 

Recipient: Croda Inc. is the US-based division of Croda International, a British company selling raw materials and chemicals to other companies from the cosmetic, pharmaceutical and industrial sectors. Croda Inc. was cleaning and processing the oil before to sell it to cosmetic industries that were using  it in their products. 

Other party: Conservation International is a US-based NGO whose mission is to conserve the Earth’s living heritage. The Guatemala program of Conservation International tried to build up opportunities for the communities to achieve sound development while using the environment in a sustainable way. Conservation International Guatemala developed the relationship between Croda and its Guatemalan partners. It also provided technical and financial assistance to INPECO and Ecomaya.

2. Elements of the ABS arrangement

Prior informed consent: Discussions were held between 1992 and 1994 between Croda and Conservation International, which brought a set of agreements detailing the relationship. As far as we know, the government wasn’t involved in these discussions. 

Type and quantity of resources: The cohune palm produces a nut from which it is possible to extract a non-drying oil with an emollience that is considered finer than coconut. That oil can be used in shampoo, conditioners, soaps and lotions. Croda was purchasing the oil from Ecomaya at a price of US$2,64/kg. 

Purpose of collection and expected results: The goal for Conservation International was to protect the Mayan Biosphere Reserve of Northern Guatemala through conservation-based enterprises that would provide a sustainable economy for the local populations. Croda wanted to expand its line of products and ultimately, cohune oil was to be part of the CroNatural line (Morris and Laird, 1999). 

Timing and deadlines: The agreement was signed in 1992 and revised in 1998. The exact time frame is unknown but it seems that Croda stopped using cohune oil in its products by 2002 to replace it by cheaper ingredients (Profound, 2002).

Location of prospecting area: Cohune nuts were gathered by local people in the Peten region, located in the North of Guatemala. 

Location of research and development: The nuts were de-shelled and pressed into oil by INPECO, in La Maquina. The oil was then packed and sent to Ecomaya in Flores, which delivered it to Croda in the US. Croda was cleaning the oil and selling it to finished products manufacturers (Morris and Laird, 1999).

Exchange of information: Conservation International was acting as an intermediary for the communications between Croda and the Guatemalan parties. 

Use of traditional knowledge: Cohune oil was used by the local communities for cooking and candle making but has never been used for personal care by these communities. 

Benefit-sharing arrangements:

Non-monetary benefits: One of the main benefits coming from the agreement was the conception of Ecomaya and INPECO, which were created with the help of Conservation International to achieve the purpose of the agreement. These cooperative enterprises helped to build marketing and entrepreneurship in the local communities. Conservation International also allowed Ecomaya and INPECO access to loan financing to buy the equipment to process the cohune nuts and extract the oil. Conservation International gave training in machinery use and oil production. 

Monetary benefits: Ecomaya was paid US$2,64/kg for the oil it delivered to Croda. Of this sum, US$1,34/kg were paid to INPECO, which itself paid US$0,12/kg to the nuts collectors. Conservation International was getting 10% on the gross sales of the CroNatural line by Croda for the use of CI name, logo and story. That amount was to be reinvested to serve conservation objectives (Morris and Kate, 1999). 

Intellectual property rights: As part of the agreement between Conservation International and Croda Inc., a jointly-owned logo was created for promotion and marketing of the CroNatural products. The logo was called Renewable Rainforest Resources (RRR) and was to be used by companies with a minimum purchase of CroNatural ingredients. Croda was also paying royalties of 10% on gross sales of CroNatural ingredients to Conservation International to use its name, logo and story. 

Compliance measures: No information available
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Structure of the ICBG – Suriname Project and role of the participants





Conservation International : Collects plants samples on a ethnobotanical basis, using shaman knowledge to find plants used in traditional medicine. The samples are then handed over to BGVS.





VPISU : Fractionation studies and analysis are done on the samples to detect anticancer activity.





Missouri Botanical Garden : Collects plants samples on a random basis. The samples are then handed over to BGVS.





B-MS : Fractionation studies and analysis are done on the samples to detect anticancer activity as well as other diseases indications.





BGVS : Plants samples are grounded and mixed with ethyl acetate and ethanol to begin the extraction process. The extracts are then shipped to VPISU and       B-MS.








� The International Cooperative Biodiversity Groups (ICBG) is a US-Government financed program. Its objective is to promote the creation of partnership in the field of bioprospecting, drug research and sustainable development. 


� Consejo de Médicos y Parteras Tradicionales de Chiapas





� Joshua Rosenthal is Director of the Biodiversity program at the Fogarty International Centre of the National Institutes of Health, one of the sponsor of the ICBG.


� The International Cooperative Biodiversity Groups (Hereinafter ICBG) is a US government program sponsored by the National Institute of Health, the National Science Foundation and the United States Agency for International Development (USAID).


� That division between provider/recipient is not really convenient in this case as the program participants were themselves on the field to collect the resources. The Saramaka Maroons being the ones from whom authorization was sought, they have been identified here as providers.


� Since most literature on the ICBG-Suriname program is in a range from 1998 to 2001 and concentrates on the first phase of the program (1993-1998), very few information is available regarding Dow’s role and obligations in the program.


� The royalties would be divided between the Forest Protection Fund (50% or 30%), BGVS (10% in both cases), the Foundation for Nature Preservation in Suriname (5% or 10%), the National Herbarium of Suriname (10% in both cases), Suriname Forest Service (5% or 10%) and CI-Suriname (10% in both cases). A portion would also be allowed for future institutions arising out of the increased bioprospecting activities (10% or 20%). Cf. Guérin-McManus et al.  1998, p. 14


� Although it enjoys a special relation with the Ministry of the Environment (MINAE) Cf. Environmental Policy Studies Workshop, 1999, p. 18


� The contract has been renewed in July 1994 in August 1996 and for the last time in 1998.


� Medicine pertaining to the Hindu medical tradition


� Local name for Trichopus zeylanicus


� Latex from the Calophyllum teismannii can be collected simply by making small slash wounds in the barks of the tree, not causing any arm to the trees (Cragg et al., 1999).


� � HYPERLINK "http://www.forestry.sarawak.gov.my/forweb/research/fr/ip/eco/calophys.htm" ��http://www.forestry.sarawak.gov.my/forweb/research/fr/ip/eco/calophys.htm� 


� Local name for the Calophyllum. 


� Secretaria al Medio Ambiente y los Recursos Naturales 


� In Clause five, it is stipulated that: “Extracts/Plants that are either inactive or uninteresting for the Company, shall, upon the Company’s declaration thereof, be at the department’s free disposal and shall then no longer be covered by this Agreement.”


� Mali had the priority as it was the country from where the gene was originated but the other developing countries were also in the scope of the benefit-sharing arrangement.


� In fact, the two companies never provided a dime to the fund. Three years after the signing of the contracts, no products were commercialized and the license returned to UC Davis. 


� In the agreement, “plant material” has been divided in seven categories. “NBI plant material is only one of the categories, the others being “NBI-Ball plant material”, “Ball plant material”, “Identified plant material”, “Genepool plant material”, “Improved plant material” and “Marketable product”. (Glazewski, 2001).


� Coalition for Environmental Responsible Economies: CERES is a coalition of US environmental, investor and advocacy groups that has elaborated a set of principles for environmental awareness.


� The “minus 20 per cent” was to reimburse the original loan of US$50,000. Once the loan is paid, the price will be twice the market price.
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