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The Nagoya Protocol on Access to Genetic Resources and
the Fair and Equitable Sharing of Benefits arising from their
Utilization to the Convention on Biological Diversity

Secretariat of the Convention on Biological Diversity
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- Access and Benefit-sharing
and traditional knowledge

- The Nagoya Protocol
- The Inter-sessional process
- Entry into force
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¢ Background

CBD

Nagoya Protocol to operationalize one of the
three objectives of the CBD:

- Conservation of biological diversity
- Sustainable use of its components

- Fair and equitable sharing of benefits from the
use of genetic resources
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¢ Background

CBD

Fundamental ABS principles (Article 15 CBD):
- Sovereign rights over natural resources
« Prior informed consent

- Mutually agreed terms, including the sharing of benefits
arising from the commercial and other utilization of
genetic resources

Article 8 (j) CBD

- Governments are to respect, preserve, maintain and
promote the wider application of traditional knowledge
with the approval and involvement of relevant indigenous

and local communities
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¢ Background

CBD

Why a Protocol on Access and Benefit-sharing?
- CBD provisions not fully implemented

- Cases of misappropriation of genetic resources and
associated traditional knowledge

Need for legal certainty and transparency

- Concern to ensure benefit-sharing once genetic
resources have left the provider country

- Need for clear procedures when accessing genetic
resources
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¢ Background

CBD

Mandate for negotiations:

- WSSD, 2002: Political mandate for
International regime on ABS

- COP VII, 2004: WG-ABS mandated to
negotiate an international regime on
ABS

- COP X, 2010: Finalization of the
negotiations and adoption of the
Nagoya Protocol on ABS
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¢ Access and Benefit-sharing (ABS) and Traditional

CBD Knowledge

« Traditional knowledge related to biological resources can
be an important source of information for identifying new
uses of genetic resources

 How does ABS work?

* Prior informed consent (PIC) is granted by a provider to
a user

* Negotiations between the provider and the user to
develop mutually agreed terms (MAT) that ensure that
the benefits from traditional knowledge are shared
equitably
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Access and Benefit-sharing (ABS) and Traditional
CBD Knowledge

O
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¢ Access and Benefit-sharing (ABS) and Traditional
CBD Knowledge

Prior Informed Consent (PIC)

Provider of GR

User of GR

(& assolgiat’ged 'I;K): (& assqciated
e(.:go.m ;eltc;rrl]? TK): e.g. mdrt]Jstry,
| researc
Authority universities

/ Mutually Agreed Terms (MAT) between provider and user \

 Non-commercial or commercial utilization of GR
(& associated TK): e.g. basic research, research and
development, development of new pharmaceuticals,

biotechnological products Fel
* Benefit-Sharing (monetary & non-monetary): e.g. ‘ﬁ,‘[‘r _:ﬂ
\ royalties, technology transfer, training 4 T MRE

Community Protocols
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The Nagoya Protocol on ABS

-

CBD

Overview

- Objective
« Scope
- Core Elements

- Tools and Mechanisms to assist with
Implementation
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¢ The Nagoya Protocol on ABS

CBD

Objective

The fair and equitable sharing of the benefits arising from
the utilization of genetic resources, thereby contributing to
the conservation and sustainable use of biodiversity
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¢ The Nagoya Protocol on ABS

CBD

Scope of the Protocol

- Genetic resources within the scope of
Article 15 CBD and the benefits arising
from the utilization of such resources

- Traditional knowledge associated with
genetic resources within the scope of the
CBD and the benefits arising from the
utilization of such knowledge
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Core elements of the Nagoya Protocol

CBD

* Access
« Benefit-sharing
« Compliance

« Traditional knowledge and indigenous and local
communities
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ﬁ Core elements: Traditional Knowledge and ILCs

« During these negotiations, indigenous and local communities
(ILCs) used the UN Declaration on the Rights of Indigenous
Peoples, as a legal framework to interface with Party negotiators
with a good deal of success.

 Fundamental to this effort was recognition of the community
protocols.
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ﬁ Core elements : Traditional Knowledge and ILCs

References to TK and ILCs in the preamble:
* Relevance of Article 8())

 Interrelationship between genetic resources and TK and their
Inseparable nature for ILCs

« Importance of TK for the conservation and sustainable use of
biodiversity, and for the sustainable livelihoods of ILCs

 Diversity of circumstances in which TK is owned or held
« UN declaration on the Rights of Indigenous Peoples

* Nothing in Protocol should be construed to diminish or extinguish
existing rights
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ﬁ Core elements : Traditional Knowledge and ILCs

Access to Genetic Resources

Obligation to take measures in accordance with domestic law:

» For obtaining PIC or prior approval and involvement of indigenous
and local communities (ILCs) for access to genetic resources where
they have the established rights to grant access to those resources

« Setting out criteria and/or processes for obtaining PIC or approval
and involvement of ILCs

Access to TK associated with Genetic Resources

Obligation to take measures in accordance with domestic law:

‘With the aim of ensuring that TK held by indigenous and local communities
Is accessed with PIC or approval and involvement of ILCs and MAT

established

Living in harmony with nature United Nations Decade on Biodiversity



-

CBD

Core elements : Traditional Knowledge and ILCs

Benefit-Sharing

Obligation to take measures for the sharing of benefits
with indigenous and local communities:

- With respect to genetic resources held by ILCs in
accordance with domestic legislation regarding
established rights of these ILCs over these genetic &
resources

- With respect to TK associated with genetic
resources held by ILCs
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¢ Core elements : Traditional Knowledge and ILCs
CBD

The Nagoya Protocol recognizes the value of community protocols of
ILCs in the ABS process.

‘Article 12 (1): “In implementing their obligations under this
Protocol, Parties shall in accordance with domestic law take into
consideration indigenous and local communities customary laws,
community protocols and procedures, as applicable, with respect to
traditional knowledge associated with genetic resources.”

*Article 12 (3): “Parties shall endeavour to support, as appropriate, the
development by ILCs, including women within these communities, of :

(@) Community protocols In relation to access to traditional
knowledge associate with genetic resources and the fair and equitable
sharing of benefits arising out of utilization of such knowledge...”
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¢ Core elements : Traditional Knowledge and ILCs
CBD

-ODbligation of Parties to establish mechanisms to inform
potential users of TK associated with genetic resources about
their obligations, including measures as made available
through the ABS Clearing-House.

-Obligation to not restrict the customary use and exchange of
genetic resources and associated TK within and amongst ILCs
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“ ABs-CH
CBD

Parties to the CBD included Article 14, in the Nagoya
Protocol, which establishes an Access and Benefit Sharing
Clearing House (ABS-CH), to allow countries to:

facilitate the facilitate exchange

implementation of relevant
of the NP A | information

we goal of th/
—— — ABS-CH

\ <

v legal certainty, clarity, transparency

v fair and non-arbitrary rules and procedures m
v’ monitoring to ensure compliance -
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:EDBenefits of the ABS-CH for ILCs

ILCs can contribute and benefit from the ABS-CH by :

 Sharing relevant information related to the Traditional
Knowledge of how to use specific genetic resources;

« Sharing information, as determined by Parties through
national legislation, on procedures to grant access to
certain genetic resources, like community protocols
and customary laws;

« Creating a community where knowledge and best
practices from ILCs of other countries are shared,

« Sharing and accessing awareness-raising and capacity-
building materials on Traditional Knowledge with other
stakeholders;

« Publishing ABS related material in their own indigenous

anguage 2N 2990
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ABSCH THE ACCESS AND BENEFTSHARING CLEARMEHOUSE
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ﬁ Core elements : Traditional Knowledge and ILCs

Compliance with national legislation on TK
« Obligation to take measures:

« To provide that TK associated with genetic resources is
accessed with PIC or approval and involvement of indigenous
and local communities and MAT, as required by domestic
ABS legislation

« To address situations of non-compliance

« Obligation to cooperate in cases of alleged violation of national law
on TK
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" Compliance
CBD

« The internationally recognized certificate of compliance (IRCC):

» shall serve as evidence that the genetic resource which it covers has been
accessed in accordance with prior informed consent and that mutually
agreed terms have been established, as required by the domestic access
and benefit-sharing legislation or regulatory requirements of the Party
providing prior informed consent (Paragraph 3 of Article 17)

« The minimum information required for the IRCC when it is _not
confidential, which in turn provides the minimum information to be
reported to the ABS Clearing-House in this regard. This information
iIncludes:

» Issuing authority;

» Date of issuance;

» The provider;

» Unique identifier of the certificate;

» The person or entity to whom prior informed consent was granted,

» Subject-matter or genetic resources covered by the certificate;

» Confirmation that mutually agreed terms wer

Living in Far&@nfismation that prior informed consent wasmme o B vty
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¢ Constituting an internationally
recognized certificate of compliance
CBD  (IRCC)

PROVIDER
COUNTRY

Internationally
recognized certificate
of compliance

[ we

Permit
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¢ Using the IRCC at checkpoints
CBD

Checkpoint
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https://absch.cbd.int/search/national-records/IRCC

¢ Tools and Mechanisms to assist with implementation
CBD

- Capacity-building/Awareness-raising
- Technology Transfer

- National Focal Points and Competent
National Authorities

- ABS Clearing House
- Financial Mechanism

- Monitoring and Compliance with the
Protocol
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¢ Tools and Mechanisms to assist with implementation
CBD

Capacity-building

- Obligation to cooperate in the capacity-building and
development to effectively implement the Protocol in
developing country Parties and Parties with economies in
transitions, including by:

- Special measures to increase the capacity of ILCs,
particularly women within these communities.
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¢ Tools and Mechanisms to assist with implementation
CBD

Awareness-raising

- Obligation to take measures to raise awareness,
Including the importance of genetic resources and TK
associated with genetic resources and related ABS
Issues. Such measures may include:

- Involvement of ILCs in the implementation of the
Protocol

- Awareness-raising of community protocols and
procedures
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F Tools and Mechanisms to assist with implementation
BD

National focal point
Obligation to establish a national focal point that, among
other things, will provide information to applicants
seeking access to TK on:
- Information on procedures for obtaining PIC and MAT
from ILCs, where possible.

Competent national authorities
- Obligation to designate one or more national competent
authorities responsible for:
- Granting access or issuing evidence that access
requirements have been met.
- Advising on applicable procedures for obtaining PIC

and entering into MAT.
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CBD

Thank you for your attention!

Secretariat of the Convention on Biological
Diversity
413 Saint Jacques Street, Suite 800
Montreal, QC, H2Y 1N9, Canada
Tel: +1 514 288 2220
Fax: + 1 514 288 6588
Email: secretariat@cbd.int
www.cbd.int

FOR MORE INFORMATION ON ABS:
www.cbd.int/abs
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